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Hyde a^ainjl the Dean and Chapter of Wlndfor. ^^" *• 

Eafier Jierm, 37. fJtx. Roil 162. 

ERROR upon a judgment in the Common picas, in a writ Thcamgnac ol 
of covenant, the calc was : The dean and chapter, 30. ILn^S. « term is not 
let an houfe to yf. tor years by indenture, and A. co- ['^*^^c ^o"" * 

1^ -iirii^' rr 1 • ^ breach cf cove* 

vcnanted to repair the houle at all tunes necenary daring the ^,^f ^^,^1, 
tL-rni. yy. grants his cftatc to Hyde, and dies. And agiiinft Hyde happened pre- 
fer not repairing, covenant was brought, who pleaded, ^«c^ ;/w/ vious :o tiic af- 
/<• rrri/it domum prardUlam ejfe difLCOpcitam, et ruimfam, at any time ^S^n^ent, pio- 
iKcciHiry, cStc. And hereupon ilTue was joined, and found ^or ^'.^^^ j^JT^ ^^^j*" 
tl:c plaintiff, and adjudged for him, and error thereof broui^ht. run wuii the 

The first tRROR alTigned was, That this aftion lies net lind. 
againft the alFignce, in regard he did not covenant for liimfclr i'*'^- 55*- 
and his affignees, and therefore it determines by his dcntli. — Rc.ll.Ah. 521. 
CjAwuy and Kknxer agreed, that this covenant fhall not bind M(.or,i5.;. 399. 
loric:;tr tlian during; the life of the lellee himfelf ; as Dser 1 14. a ]• J'^f^ ♦ *-3* 
loiUT covenants to pay all quit-rents during the term, the leflbr , ^^^ ^^ "^^ 
dies : no aftion lies for any quit-rents after his death. x! Salk. 199. 

But Gawdy faid, it did not appear here but that tlic Icfllc is liclM;?. 
yet alive ; for he doth not aver that he is dead, and othcrwife it i'^'Ji^- 46i« 
iliali not be intended that he is dead. 

Bat riiN'NER ? contra therein ; bjcaufe it is to enable the ])lnin- (.7) Vu'e 
tiff to the aftion, he ought therefore to aver it. But thev aN held, Smiirs c^fe, 
tiiat covenant lay in this cafe a^ainft the alfignee by thi;^;2.i/..7.y. ^ ^'"'^"'•'''> 
c. :^4. for it is a covenant whicli runs with the land ; but other- '^' '* ^" '^*^'" * 
wile it were, if it were to build a new houfe (./). 

A si:c'o?:d error afligncl was. That here was not anv iiT.i'i iirjcon anc- 
joiiicd, tor it is Hon pcnn'ijit domum rfje di /cooper tarn ad aU'jw.d tcrr^pu: '^ariv*: prcsn^nt 
fu..JJ\ qi'oji d'iLcrct, that it would be fomctimes nccellary to Uil:cr '-^'^ cood attcr 
the liouit to dccav. — But the Court held i^ to l)c only an ilfuc tiro'hc 37. 
mi:;oiried, and fo aided by the ftatute : wherefore it was ad- (j:o. Car. 3ij« 
joLii.icd \l)> 

{b) The judgment was afllrmcc! •— ro.1. ty.* 

Banks againj} Whetilon. 

Hilary Term^ 37, f/.'s:. Roil 6 1 ^. 
jTNETINUE of money (not in a bag or cheft) ; and it was there- An ^i-nion of 
^^ upon demurred, whether the aftion lav.— And, without ai- f/":"' t'!^J^^ 
gunicnt, adjudged for the defendant,. that tlie aclion lay not: tor %]arg'^^^^^ 
Moor, 394. Co. Lit. aS6. Cro. Jac. 39. Dyer, 21. 2. Bulll. 308. i. RoU. lU, . r ■. Noy, 12. 
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Cask 3,. 

An indidment 
ibr forcibly en* 
tering "S«>- 
*^ jeant Htm s 
*« </o/*** lii fufii- 
cienciy defcrip. 
five of the 
place. 

Ante, 1x6.235. 
II. Co. 55. 
J. Term Rep. 
II. 

Casi 4. 

The acceptance 
of one thing 
will not diC 
charge an obli- 
gation to do 
another. 
Co. 9. 79. a. 
Aotc, 15. pi. 5. 
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detinue dught always to be of things certain, and which may h^ 
known to be delivered ; and moneys are incertain, and one piece 
cannot be known from another. And therefore, in an appeal of 
robbery for money, if the defendant gages battalU it is no pica, 
that he was taken with tlie mainour ; for the mainour cannot be of 
a thing not to be know^n. 

Humphrys' Cafe. 

JOHNHUMPHRYS was indiaed upon the 8. Hen. 6, c .9. of 
forcibly entering into a clofe called Serjeant Hans Clofe in D. 
in the county of £wo/w. -Shurley took exceptions thereto, 
that it was incertain ; fo as tliere cannot be any reflitution : but 
he ought to have faid, -that the clofe contained 20 acres of land, 
more or lefs, as in truth it was. — Sed non allocatur. ForPoPH am 
faid, it had been adjudged, that an eje^ime firma lay of a clofe 
well enough, and tlierefore a fortiori upon an indiftmcnt. 

Norton againjl Rifliden. 

Trinity Term , 37. £/; z . Rcli /^S^. 

T^EBT upon an obligation conditioned, that if Iiq appeared be- 
■*^ fore the plaintiff at D. fuch a day, that then, bic, (which 
was at the commiflarics court mOxford), The defendant faith, that 
he appeared before the plaintiff at S. before the day, which he ac- 
cepted of, and allowed for his faid appearance to be at D, iffc. 
And it was thereupon demurred, and without argument adjudged 
for the plaintiif, bccauie the condition was to do a collatnal 
thing ; and tlie acqeptance of another thing cannot difpcnfc there- 
with, nor is a difcharge of the obligation. Dycr^ i. 



If a man be« 
comes bail in 
the fheriiT^s 
court at the 
fuit of one M- 
dtrleyf zvA the 
plaintiff reco- 



Framfon agaif:/} Dclamerc. 

Trinity Term, 37. Eliz. Roll 1079. 

A SSUMPSIT. And declares, v/hereas one JddcyJcy levied a 
plaint before the iheriffs in the Corriptrr o( London againll one 
MalyfiSj which Malyns was thereupon arrefled and impriloncd until 
the plaintiff, at the defendant's requeft, became bail for tlie faid 
Malyns ; that the defendant aflumed to the plaintiff to favc him 
hannlefs from that bail : and alledgeth furtlier, that the faid Ala- 
%cr« againft the lyns was Condemned at the fuit of Addcrlty^ and that upon a capias 
principal in the j^^^5^,.^^j agajj^^ him, it was returned, non eji inventus. Where- 
name of Adder- !•••/»» i • • i-*i 

hyt Ujc bail * upon the plaintiff was taken in execution upon this judgment, 

h&xii, in cxecu- quoufque he paid the faid condemnation, 
tion, and hav- The defendant pleaded non ajjumpfit. 

ingpaid the It ^as fonoAt, that the'faid Jdderlcy levied a plaint againft the 

r^?c?ver' i"*^^ ^^^^ Malyns^^^o w^s arretted thereupon, and the plaintiff, at the 
fromathiid defendant's requeft, became bail for him at the (mt of Alderley : 
perfiwi who has and that afterwards the faid Jdderiey declared againft the faid Ma- 
proaiifcdtofave /v;ij by the name of ff^. Adder byc^ and thereupon recovered, and 
biu to!rf^^«V the plaintiff upon it taken in execution by reafon of that bail : 
for they cannot ^^^ ^^^ *® ^^4 Addcrky had not been known by any other 

be intended 

the iame pcrfon \ but he may scccter it i«<i from the plaintiff* 

name 
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name than Adderley. And if upon tlie matter the plaintifFbc one^ ^'^^'S** 
rab'il'is in lege ut manucaptor Afalyns^ upon that judgment, they jyif^^^^^^ 
found for the plaintiff, and aflcfs for damages 80. 1. Et fi nofiy £ffr. ^ 
They found for the plaintiff, and affefs for damages i cf. 

And hereupon, after argument, the opinion of the Court 
was. That he was not onerahUis in lege^ &c. fo he had but a 
penny damages. For the bail was at the fuit of Adderleyy and 
from him the defendant was to fave him harmlefs : but tliis con- 
demnation was at the fuit of AddcrhyCy who is another pcrfon, ' 
and cannot be intended all one; and he was not bail to that fuit, 
and therefore not onerabUis in lege thereto.' 

But this appears to be but the default of the clerk, which perad- 
venturc might be amended, if the record were before us : bccaufe 
it is but the variance of one letter of the bail from the plaint, • 
which is in nature of an original. But yet it cannot be now 
amended by us, becaufe we have not the record here ; nor are 
we judges of the faid record, and therefore he never was in law- 
ful execution thereupon. 

But yet in regard'the ferjeant took him in execution by pro- cro. J«c. St. 
cefs of law, that peradvcnture (hall difcharge him of tlie falfc im- 4.Bj.Com.a88. 
prifonment [a) 

And the plaintiff, for the money which he hath paid to Adderley ^a") 2. Hawkt 
thereupon, in difcharge of that execution, fliall have an accompt 1 33. 
againft Adderley to have it again. Wherefore, &c. 

But THE Court gave not any judgment for the plaintiff, al- 
though it is clear ; becaufe the defendant had pleaded non a^ump- 
fit^ and it it is found quod ajjumpjit : and although there is not 
any breach of promife, nor any damage to the plaintiff; yet tlie 
plaintiff upon this verdift (hall recover the i d. damage found by 
the jury. But let him advife himfcif firft, how he take any judg- 
ment thereupon. 

Denyfon agattiji Burgh. Casi (?. 

A CTION upon the cafe for thefe words : " I have a matter Words import- 
^^ " againft Denyfm the plaintiff, who hath ftolcn by the high- ^J^'^f ^.ot 
•* way-fide." After not guilty pleaded, and found for the plain- ^lony, are not 
tiff. It was moved in arreft of judgment, that the aftion lay not adtionablc 
for thefe words : for it fhall not be intended by them, that lie 
committed any robbery, or felony, for he might fteal fticks or 
ftones, &c. — ^And of mat opinion was the Court : wherefore 
it was adjudged for the defendant. 

Conefbic againji Rufky. Case 7. 

IT was held by Poph am and Fenner upon evidence, that where '^ ^*** huiband 
tlic baron was fcifed of a manor in right of his feme, and let a °^ * '^'*^ °^ * 
copyhold, parcel thereof, for years by indenture, and died, that l!Ji*cfchStrd* 
it ihall not dcllroy the cuftom as to the feme ; but that, after the copyhold, the 
death of her baron,' Ihe might demife it by copy as before. The wife, after hit 
fame law is, if tenant for life of a manor lets a copyhold, parcel **"*^! ^^^ 
of the manor, for years, and dies, it fhall not deft roy the cuftom, gXtcd.^^^^ 
ai to him in rcvcrfion. 2. Roil. 171. * 

Douglas, 716. 3, Bac. Abr. 307. Cowp. 201. ^,Co. v* 
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^''" ^" Langton againft Gardiner. 

A flieriff cinnot a CTION Upon the cafe, againft the fherlfF of the county of 

of 23 XT •SfirrOf. Whereas the plaintiff fued a latitat againft D. intend- 



c« 



without ing to declare againft him in debt upon an obligation, and there- 
pleading it fpe- upon th6 defendant arrefted him, and at the day returned crpi 
ciaUy 5 for it is corpus^ et paratum habutt^ tffc. and for that he appeared not at the 
p'ft*^*^** day he brought this aftion : it was thereupon demurred ; and the 
' * g defendant Ihcwed to the Court, that he had taken bond of the 
I. ModAiy. P^rty for his appearance, and was compellable by the 23. i/^;/. 6. 
a. Saund. 155. c 10. to let him to bail, and therefore it was not rcafon he Ihould 
I. yen. S5. be now chargeable. 

1. Sid. 23.439. But Tpiig (jouRT faid, it might peradvcnture have been a good 
f.^Tcrm^ep P'^» ^^ ^^ ^^^ ^" pleaded ; but it not being done, the Court 
^^',8. * cannot intend it, nor take cognifance thereof (a) : wherefore it 

(tf) It is at is rcafon, that for this falfity he Ihould be charged at the fuit of 

length deter- the part}-. Wherefore it was adjudged for the plaintiff. 

mined chat 

this flatuce is a public ad, and that Courts will take notice of it, aitliough it is not pleaded. — 2. Term Rep. 

5^9* Neve ngai/ijl Lync. 

^ASB 9. Michaelmas Ternty 36. ^37. Elix. Roll 263. 

"U RROR upon a judgment in an ajjunip/it m the common pleas, 
mayte'main- ^^^ crror affigned was, That there was not a fufficient confi- 

taitied upon a deration to maintain the ajjumpfit : for the plaintiff declares, 
promife, incon- whereas there were divers controverfics betwixt the plaintiff and 
fideration of 7. $, the defendant, in confideration that the plaintiff would 
with{u7Sr ^^'^^^^^ hlmfelfto the arbitration ofy.Z). for thofe matters, af- 
" /©/a*i/io*i£w f^n^ed, &c. and alledgcth, that he fubmitted himfclf, and that 
<• awardy &€,"' the defendant had not performed his promife, &c. 
foritniaiibcin- ATKINSON moved, that this is not any confideration, for it is 
lutt fubmiffi ^n' ?^^ °^ ^^^ ^'^'^^ * ^^^ although he fubmit himfelf, he may revoke 
Antc,"229. * "* ^^ ^'^^ ^^^^ ^^y* ^^ prefently : but if it had been in confideration 
Salk A57 * ^^^^^ ^^^ would fubmit, and ftand to the award of J. D, it had 
been otherwife. 

But all THE Court ? lontra : for it (hall be intended a fubmif- 
fion with an avoiding to the award, forfo was the intent of the 
parties : and if he had revoked it, the defendant ought to have 
pleaded it, otherwife it Ihall not be intended. Wherefore the 
judgment was affirmed. 
Case id. Oknd agdhift Burdwick. 

^, ^ Hilary Term, ^7. £//«. Roll gi±. 

If nftm copy- -^ ;' ^ ^ 

holder, durante T^RESPASS. Upon a fpccial verdift the cafe was, A feme 
^iduitaie, fows J. copyholder, durante viduitate^ after the cuftom, fows the land, 
bllf ^"feve^^ ^^^ before fevcrance of the corn takes baron : Who fhould 
ranee iz\itlta- ^^^'^ ^^^^ ^^^^ -^ ^^^ ^^^ queftion betwixt the baron and the lord 
rw, the lord of of the manor. — And after argument, it was adjudged for the 
tiie manor HiaU lord (the defendant) that he Ihould have the corn, by the opinion 
have the crop 5 of PoPHAM and Clbnch, contradicente Fenner, ct ahfcnte Gaw* 
in thThindi'^ DY. For Clench faid, there was a difference, when the eftate of 
Iw lcir.«. him who fows the land is determined by his own aft, by a ca- 

Ante, 61. fualt)', and when by the aft of the law, or by another man : 
Poft. 463. and diercforc in this cafe, if the feme had let tlic land, and the 
Co. Lit. 55. b* GouH. i8q. 5. Co. ii6« »• Moor, 314* 2. RolL Abr* 8o6. ^^'|m i. Com. Dig. 599. 
%. BL Qomm. 124. DoittL 2os« 

leflc« 



EafterTerm, 38. Eliz. InB.R. 461^ 

kflcc had fown it, and aftenvards the feme had taken baron, yet o«-and 
the lefiec ihould have the corn. But if the determination be by BvI^^^'ic 
the act of him who fows the land, it is othcrwifc. As if a lealc ^ ^'^ 

be made upon condition, that he ihall not commit wallc ; thp 
Icdee fows the land, and aftenvards commits wafle, the lellee 
fliall lofe the corn : which cafes Poph am agreed. And he fur* 
tlier faid, if tenant at will fows the land, and afterwards deter- 
mines his eftate by his own a£t, by difagreeing to tlie leafe, or 
orlierwifc, the leflbr fhall have the corn. But it is not fo, when 
his eftate is determined by the aft of the lcfl()r. And if tenant 
for life fows the land and fnrrenders, or makes a feoffment, and 
the leflbr enters, he Ihall have the corn : whereto Fenner 
agreed. So it is here, when the eftate of her who fowcd tho 
land is determined by her own aft, for voUnti non fit wjuria. 
Fenner c cG?Ura. The difFercncc will he, when thccilatc is de- 
termined before the feverance by uncertainty, by the foifeiture of 
die lellce, or for a condition broken. So as the IcHbr enters for 
a tort done, or by title paramount, the leflbr Ihall have the corn ; 
and when hy limitation of the eftate, as here: and therefore if a 
leafe be made to baron and feme during the coverture, and the 
baron fows the land, and afterwards heiues a di\orce, yet he ihall 
have the com ; which Poph am and Clinch agreed, for that it 
is not merely by tire aft of tlie part)', but by the judgment of 
law. — Fenner. If a leafe be made for feven years upon a condi- 
tion on the part of the leflce, at the end of the feven years to bo 
performed, to have it for life; the leflce the laft years fows tho 
land, and performs not the condition, yet he fhall have the em- 
blements. But PopHAM and Fenner denied it. — And iu<»c,fnent 
was given for the defendant, l^idt 37. Hen. 6. pL 35. 40. iVu;. 3, 
fl. 5. 33. Eilw. 3. ** Tii/pa/'^*' 254. 5. Co. 1 16, 

Warner and Collins' Cafe, Cah n. 

TT/"HO were indifted upon the 8. Hrn. 6. c. 9. — And bccaufe it Forcible nnrj 
^^ was not alledged to be manu forti^ although it were vi iff vi.turMii 
mrmis. the indiftment was ruled to be infuificient, and the parties ^ i» »;'"»•»'»«* 
were difcharged. ^Am.. <>;. 

T. Hawk. 2?, 7. 3. Burr. 1699. 1732. j. Ear. Abr. 561, Dalt. ^iJ^. 

Jeremy a'tgivuft Lowgar. cam „, 




by 

haicf burnt the houle ; and thereupon 
yhe defendant pleads to iflue, and found againft him ; and it was an aaioa in his 
now moved in arreft of judgment,-- Firil, that tliis aftion H^s "'^n mmc 
not in regard it was the plaintifF^s folly to make a leafe, and not '^,'' "^^^^^^^ 
provide by covenant, otherwife, that the leflce fliould not com- burning tho 
mit walle ; which is the reafon that the leflbr had not any ac- yrw^\<.•^. 
tion at the common law to punilh wafte. But Fenner and i*o(t. 777, 
Qlench (Popham andGAWDY abfentihus) held the contrary^ by vUv-no. 35^ 
ifafon of the charge wherewith he is chargeable over.— Secondly, '^;^'\'''' ^^'' 
it was movcd^ that if an aftioh did lie, yet this wa^ not maintain- , °cL! Is;", 
^le by the baron only, without his feme : for the tort which is 
4a{ie is done to th^ eftate, which he had in right of his feme ; and 

1 i ^ l\vQ. 



46a* 
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Jeremt 

agaifiji' 
LOWGAR. 



Ant. 357. 



Cass 13. 



Ihe is to have the lofs, {viz, of the land) as alfo to anfwer the da- 
mages, if Ihe furvives her huftand : and it may be the baron fhall 
never be at any lofs ; for it may happen, that the adtion will not 
/be brought againft him in the life of the feme, and then he is not 
chargeable, and it can never be brought againft him alone : where- 
fore it is reafon, that the feme Ihould be joined in this aftion. 
But THE Court doubted thereof — Et adjoumatur. 
Burroiigh againft Taylor; 

Trinity Termy 27. Eliz, Roll. 
Aleflccofthc pJECTIONE FIRMiE. Upon a fpecial vcrdift, the cafe wac, 
king muft pay -*-« That the qucen let lands in Brewern to tlie defendant for years, 

his rent with- renderinsr xtnl^ad receptum fcaccarii apudWcftmon. feu ad manus rc^ 
out demand at r j r ^ j j 

the cxchequci • ccptorum^ vel balUvorum no/it or um permijfornm pro tempore exifien- 
but if the ki! g tium^ annuatim folvcnd, witli a provifo, that the leale (houJd be 
jrant the iaf d void upon non-paymcnt. The queen grants die reverfion to 
in rcvcrfion, the £)g^/^^^^^^ ^r^o demanded the rent at the day at the receipt of 
demanded on ^^^^ exchequer at Wejiminjlcr^ and tlie tenant tendered it upon the 
the land, before ^^"^ ; and for non-payment of tlie rent, D. entered, and let it to 
the patentee can tlie plaintiff; and it was moved, that judgment upon' the matter 
enter as for a fliould be for the plaintiff. For a fpecial place of payment beijig 
appointed, the demand and tender ought to be tliere, and not clfe- 
where, as in 33. Hen, %^ and Kidwelleys Cafe. Then here, the re- 
ceipt of the exchequer apud fVrJimon. is the local denomination of 
tlie place where the payment mould be, and not for the queen's 
receipt thereof only. — But all the Juftices (ahfente GAVfT>\) held 
Dousl.483.486. ^e contrary, that the tender need not be at the receipt of the ex- 
chequer. For Pop HAM faid, tliat when the queen makes a leafe, 
referving rent at the receipt of the exchequer, or by her re- 
ceiver, &c. it is no more than the law appoints ; for without 
thofe words the law is, that the farmer ought to pay it there, or 
to the receiver for the county ; and fo it hath been ruled before 
thefe times : and it is clear if thefe words '* at the receipt of the 
exchequer, &c." had not been in the leafe, the patentee of the 
reverfion fhould not take advantage of tlie condition without a 
demand upon the land, and therefore not here. And the limita- 
tion of the payment at the receipt of the exchequer at Wefiminficrj 
doth not alter the cafe. For the leffec is bound to pay it at the 
receipt of the exchequer, in whatfoever place it is : as where it 
is adjourned to Sion^ or any other place, the farmers ought to 
pay their rents there, and not at Wcfiminficr. The nomination 
then of Weflminfler in the Icafe is not material ; but it is becaufc 
the receipt is moft ufually at that place. And of that opinion 
were the other Juftices in omnibus ; and therefore rule was given, 
if other matters were not fhew^n, that judgment ftiould be entered 
for the defendant. 4. Co. 72. b. 



forLiturc on 
nonpayment. 
Co. Lit. aoi. b' 
4. Co. 73. a. 
Moor, 404. 
Dyer, 87, 



Case x4« 



Heigham againft Beft. 

trinity Term, 36. EUtu Roll ^"J 2m 



If a vicarage b5 TTRESPASS upon demurrer. The cafe was, A vicarage was 
endowed with I endowed to have the tithes of the third part of the manor 

the tithes of the 

third pan of a manor, the vluir /haU have the tithes not only, of the thud part of the dcrnefaes, butoj^~ 

the ireehoMers alfo. %% RuU. Abr. 54. 355. Qwcn/ 5S. 7^. 
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of D. and. Whether the vicar thereby fhould have the ty thcs of the B*?» »ocr,» 
tliird part of the deniefncs, and of the freeholders alfo r was the TjumlI!*, 
quellion.— After argument at the bar, it was rcfolvcd by Potkam 
and FfcNNER (for the other J uft ices .were not .in court) tliat the 
vicar Ihould have tribes as well of the freeholders as of the dc- 
mefiies. For Fenner faid, that an endowment is to be con- 
firut:d according to the intent of the parties, which (without 
doubt) was, that the vicar (hould have tithes throughout the ma- 
nor. And the/efore if the queen grants unto me conufance of all 
pleas within the manor of Z>. I fliall have conufance^ of picas be- 
tween the freeholders of the manor. — Popham. If t!ic queen 
grants me free warren within my manor of Z). I fhall have it 
within my own demefncs only. For if otherwifc, the queen 
would impofe a charge upon another perfon, which the law will 
not fufFer : lb it is if the lord grants a rent-charge out of iiis 
manor. But if the queen grants unto me felons goods, or waifs 
and ftrays, within my manor, 1 fhall have it in the lands of the 
freeholders : for it is a liberty due to the queen, which Ihe may 
grant, and is not any charge to the fubjcft ; for flie hath it in 
every man's land, and therefore may grant it to any other. So 
this compofition doth not create a new charge, but is a difpofing 
ot the ancient, which was due by the tenants ; for it runs through 
all the limits of the manor, as well to the freeholders as to the 
demefncs. But if the lord had made fuch a grant before the Coun- 
cil of Later an^ it would not have charged his freeholders, but his 
own demefncs only, — And it was adjudged accordingly for the 
vicar. 

Butler againft Wallis, Cai- 15. 

Trinity term^ 37, £//«. koU 206. 

^TRESPASS. The defendant pleads, that tlie place where, After a //*/r^/# 

is the freehold of J, S. and that he entered by his command. "W.»idtf!, ih« 
The plaintiff replies, that as to one acre, it is the frceliold of ^"""^'*^ *"^y 
J.S, which he let unto him at will, ABscyrE oc that he en- Vji;*!^^''''! !^"^ 
tcrcd by command of J, S. As to tlie refidue, that it is the free- poirr»r'or. by the 
hold 01 y. S, who was bound unto the plaintiff in a flatute, .^nd ihcntTj and if 
tha tlie land was extended. And afterwards, tvz, 28th Cv7<?.vrr, ''^ »^'^'> ^^ 
36, Eliz. a writ of liberate was awarded ; and^hat the flier iff by ^!^!^^'J„7of u>e 
rorce of that writ afterwards, viz. 27th Oflobtry 36. Eliz. delivered fh^ift,*" travcrS 
unto him tliat land in execution, by virtue whereof he entered, and of it lUocd. 
was poflefled until, &c, and thereupon the defendant dcmi^rrcd. .. Com. Diu 
—And for thefirft part of tlie replication, it was held clearlv to be J13. 3.^3, 
good, and that by this fpecial pleading the command is travcrfabie. 
And as to the fecond part it was moved, that the replication was 
not eood ; for it doth appear that the pofleffion was delivered by 
the ihcrifFby virtue of the liberate : for the liberate bears due the 
28th OSlBber^ and he pleads delivery of the pofTefTion upoa the 27th 
of O/f^^^ before, which is clearly ill, and without warrant,— And 
of that opinion was G awdy ; but the other Juftices e contra. For 
when the land is feizcd into the queen's hands, and afterwards a 
writ of liberate is awarded, the party may prefently thereby enter 
without the fhcrifF's delivering of pofTemon ; as where an orifter It 
mm U awwtlcd, the pany- may enter prefently, as 4. Edw. 3. is:, 

li^ An<i 
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BuTLEt- And here the land being certain which is extended, the party may 
' v!^L.Li6 wcUonter therein after the writ of liberate awarded. l*oPHA^^' 
alfo held, in regard it is pleaded that the iherifF virtute hrcvis de- 
livered the land in execution .27th Q^obcry thofe words " the 27th 
** oi O^lober'^ are void : for it appears it cOBld not be then deli- 
vered virtute brevis. Wherefore it was adjudged for the plaintilF. 

Cask i6. Byrd agaifift Wilford. 

*trinit^ T'^rm, 35. Eliz. Roll 394. 
The chamber. TERROR of a judgment in debt in the common picas upon con- 
lain of London -*--' feffion. I'he error aiTigned was, That Wilford br/)ught debt 
it a fpecial cor- upon an obligation, as fucceflbr of Brandon late chamberlain of 
A^'urU^c' gWcn -^^^'^^^j ^P^^"^ ^^ obligation made unto him, folvendum to him, and 
to him (hall go his fucceuors ; and alledgetli the cuftom of Lcndm^ that the chain- 
to his fucceffcr, bcrlain there hath ufpd from time, &c. to take bonds to him and 
Mvlio may fuc his fuccelTors ; and that there is a cuftom there, that the fucccf- 
p^Tes""' ^^^ ^^ ^^^ chamberlain fhall fue thofe bonds in any court ; and 
further alledges, that all their cuftoms are confirmc^d per parliamcm. 
rRoli^Ab'r.cco. 7* ^^^^' ^' ^^^^ ^^^^ plaintifFliad thereupon judgment ; whereas by 
i.Bac.Abr.683* i^w this obligation, being a chattel, cannot go to a fuccefTor. — And 
Cro. Car. 344. for this caufc Foster moved, that it was error, and tjie judgment. 
4^ Co. 64. ought to be reverfed ; for there is a difference, as it appears 
Co. Lit. 9. a. m 2Q^^^^ ^^ ^/. 2. betwixt an oMigation made to a corporation, 
»,Bl.'com.43o. "^^^^^^^ confiils of one fole perfon ; as parfoii, prebend, &c. for 
that fhall not go to his fucceiFor ; for he may make an gxecutor^ 
who iliall have the benefit thereof. But of a corporation \yhich 
conlills of divers perfons, as dean and chapter, &c. which cannot 
have an executor, there the obligation made to one fhall go in fuc- 
ceflion : and here by the death of the chamberlain, in the interim, 
before a fuccefTor fliall be elected, hone can have t)\e aftion ; and 
if it fhould go to the fuccefTor only, the accion is fufpended ; and 
a pcrfonal aftion once fufpended, is gone for ever. — But on the 
other hand it was moved, that in regard it is allcdged to be a cor- 
poration for thatpurpofc to take obligation, it may be well allow- 
ed, and fhall go to the fuccefTor, and not to the executor ; and f b 
be '8. Edw, 4. pi. 18. and fo was the cafe ruled here, Fafch. 
OLi.EHz,Mahb's Cafe, And Godfrey faid, that it was in one Tay- 
lor s Cafe fo ruled accordingly, where debt was brought by the fuc- 
ceflbr of the chamberlain in the mayor's court upon fuch an obli- 
gation, and a recovery and error thereof brought ; and before 
Manwood, and other fpecial commiflioners for this purpofe, the ^ 
judgment was affirmed.— And of that opinion were Gawdv and 
Fenner (Popham and Clench abfentlbus) ; far the chamberlain 
is a fpecial corporation to that purpofe, and an obligation may as 
well go in fucceilion as land, zs Dyer 48. is. And therefore tljc 
cuftom being averred to be fo, it is lawful and rcafonable, ^c. 
Wherefore tliey gave rule, that if other matter v.crc not flicwn to 
the contrary upon the firft day of the next term, that the judgment 
fhould be affirmed. Which accordingly was then affirmed. — ► 
NoTA, In 'Mich, 43. and 44. Eiiz. in the queen's bench betwixt 
ro!t,682. Wilfprd and Hiitton^ iithx was brought upon fuch a rcconufanccj 
made to Brandon his prcdcceffor, alledging the cuftom of London 
• - ' ^■. . ^*. •■ ' . -.*> ■ -for 
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for the chamberlain to take obligations, or recognifance to them ^^j|.^ 
and their fucceflbrs, for orphans portions. And, after judgment wu!f«»d. 
for the plaintiff, error was brought thereof in the exchequer 
cJiambcr, where the judgment was affirmed, 

Sherley a^auift Sackvile. ^^« '7- 

Trinity Tirm, 27. Eliz. Ro/I j^^2. 

77RROR of a judgment in the common {)leas in debt upon an I" ^Jcbt on b<«jd 
-p^ obligation. 'I'he error affigned was, Bccaufc Surrey was in the ^a^n"(2i" re- 
margin of the declaration, and the defendant therein was named fer to the county 
of Z). iii thp county of Suffix^ and that he made that obligation whtrethc bond 
at Darkhig in comitat, pradicl. and upon non eft fadum pleaded, it ^as made, and 
was tried by the county of Surrey^ and thereupon error brought ; ^^^'grrthc dc- 
for comitat, praiUfl. refers to the county laft named, which is the fendant livcsj 
county of Sujfex ; fo a mif-trial. Sed non aih.atur; for it fhall Antc,430. 
have relation to the county where the aftion is brought, and that i. Mod. 37. 
named in the margin; for the other county mentioned was by way 
of recital, and therefore it Ihall not relate thereto. Wherefore tlie 
judgment was affirmed. 

Alfop agaittji Cleydon. Case iS. 

A SSUMPSIT. A fpecial verdift was found, and thereupon ad- A defendant i$ 
*"• judged for the dcrendant ; and it was now moved. Whether ^^'^'•t^"^ ^^ «>^« 
the defendant ihould have cofts by the 23. Hen. 8. c. 15. (a) ? For ll^^^^'ll^l^ 
it was alledged, that that is to be intended where tlie plaintiff is vcrdift. 
nonfuited, or a general verdift palFeth againft him ; fo as it appearis Moor, 406. 
that he had not anv caufe of aftion. — But the Court ruled, that 2. Crompt. P, 
he fhould have colts ; for a fpecial vcrdift is as well a vcrdift for 45*- 
him for whom it is found, as a general verdift, and there is not ^^^^^' ^77« 
any difference when judgment is given thereupon ; but it is as if 
a general vcrdift had been given for the defendant. Wherefore, 6cc. 

(«) See 4. Jac. x. c. 3. %, Eliz. c, 2. 13. Car. 2. c. 2. 8. & 9. Will. 5. c. 11, 
4.& 5. Ann. c. 16. 



Portman againft Morgan. Ca8« 19, 

rjECTlONE FIRM^ of 30 acres of land in D, and 5. The A vcmia may 

■ defendant was found guilty of 10 acres, and quoad rcfiduum^ be fuppiied by 
... , .' «... J . y . intendment o' 

information. 



mtiudty. And it was moved in arrcft of judgment, that it is un- »"t*^'^^'^«"^ <^ 



certain in which of the vills this land lay, and tlierefore no judgment 
can be given, nor any execution. — Sed non allocatur, and it was ad- ^^gj^^' ^^^[ 
judged for the plaintiff; for tlie flieriff fhall take his information Antc,26*s."^' 
from the party, for what jo acres tlic verdict was. 29. Hen. 8. Palmer, 289. 
^)^i 34- 3- ^'*'^- +9- 

2. Burr. J 39.693. 
4.Burrow42673. 

Clifton againft Gybbon. Case 20. 

A SSUMPSIT. The defendant affumed upon good confidcration A promifc to 
to make fuch affurance of fuch land as the plaintiff's counfel ^^^^^ *• ^^ 
ihould advife. The plaintiff himfelf, without any counfel, or ad- ^^^S S* 
j vice of any counfel, requir6s fuch an affurance to be made. Whether ^uft be per- 

i ^ticc is iakcn,-.Amc, sjS. x. Roll. Abr. i^fS. ^'''"'^» ^' "® 
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Clxftok ^c defendant be bound to niakc it ? was thequeftion. — And it was 

GyjBBON. ruled by the Court that he ought ; for to have advice of counfcl, 

* is but for the flrengthcning of his affurance : and if the plaintiff 

10 b.* ^^' ^ ^^ ^^^^ ^^" P^^^^ ^^^^ enquire it of himfclf, the defendant ought to 

Ante,' 298. ^o ^^ ^s he requires {a). Wherefore it was adjudged accordingly 

I. Wood's Con. for the plaintiff. 

z8S. coMtta, 

Casi II. Weare agahijl Woodliff. 

J>iflrinzas a- jL SSUMPSIT. The parties being at iffue, and a venire facias 

term it is re- awarded and returned, and atterward tl ciyirw^as, the matter 

turned, but not was before the Juftices oi niji prius in Exo>i ; but it did not appear 

afterwards. upon the dotfe of the dtjlr'ingtu that it was returned by the Iheriff, 

Ante, 310. 340. there being no return at all upon it : and this matter was alledged 

Cro. Car. 563. in arreft of judgment ; and a precedent for tliat purpofe cited be- 

Moor, 868. twixt Stayner and Jamesy 35. Elix. where for this caulc judgment 

YeW. 11^ was reverfed. — But all the Justices lield, that forafmuch as it 

Cro jac. 188. ^5 ^^ ^^ fame term wherein it came in, it may be well amended, 

3.Bac.Abr.x74. upon examination of the flieriff that he intended to return it, and 

the return Ihall now be made thereto ; but if it were in another 

term, it cannot be amended. Wherefore it was ordered, that the 

Iheriff fhould be examined ; and if it appeared that he intended to 

return it, and that it was tried by tlie fame jury, as it ought to be, 

that it fhould be amended. And it was afterwards amended, and 

the plaintiff had judgment. 



Case ss* 



Alfton againjl Pamphyn. 



Anamfc. or an A CTION upon the cafe for flopping of away to his freehold in 
^^li**?* iV«i;/tf», in Norfolk. Upon not guilty pleaded, it was found 

dirturbs^cc*in ^^^ ^^^ plaintiff; and now moved in arreft of judgment, that in 
flopping a way Tcfpeft it is a nufancc to his freehold, he ought to have had an af^ 
upon the plain- fife, and could not have an aftion upon tlie cafe. Vide 2. Hen. 4, 
^s free- pi j,^ ^i. Hen. 7. pL 30. Dyer^lS^. — But all THE Court held. 
Ante, 100 *^^^ ^^ might have an a£tion upon the cafe, or an aflife, at his 
Poft 5»#. 845. cleftion. And Popham. faid, he had feen it fo in experience di^ 

vers times. Wherefore it was adjudged for the plaintiff* 
5kCo. jjz. b. 1* RolL Abr. X04. i. Ljon. 147. 2,, Leon. x84. 

Case 23. Bedel dgainjl Sir Edw. Wingfieldt 

A mifprifion in XTJECTIONE FlRMiE of fix acres of pafture. The record of 
th% niji prius re- A-i ^y^^ mfi piius was 6 ucvas partwa ; and it was tried, and found 
after vwdidT* ^^^ ^^ plaintiff ; and now moved, that this word partura might be 
Ante, 340. ' amended and mvidt pajiwity according to the record, which is 
3.Coin.Dig.3i7. the original ; for it was but the mifprifion of the clerk («), — And 
I. Mod. 15. 'it was To ruled by the Court ; and it was amended, and judgment 
Dougi.ix4.i?s, entered for the plaintiff, 
9. Tens Rc^ 

i^ • (•)Sce$.Heo,«. c, la^ 

\VUicughbj 
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Willoughby againji Gray. 0x8.14. 

EafterTirmt yj.Elix. Roll ^^^. 
pRROR of a judgment in the common pleas. The error af- Errors in venhf 
^ iigncd was, Becaufe the venire facias bare date 24th December yf''^''" a«*«| *>/ 
which was out of term.^ And it was ruled to be no error, but J^^|"'* ^^ J®^ 
aided by the ftatute of jeofails. So it hath been ruled where a j'l'sfd. 304. 
verdre facias bare tcfte upon the Sunday ^ that it was aided by the fla- i. Roll. 204. 
tute. — A fecond error affigned was, That the writ was made re- <^wcn, 59. 
tumablc coram jufticiariis noJiriSy and doth not fay apud JVcflm. J^^*"' ^S* 
^ed non allocatur^ for it is neceflarily intended. — -'Thirdly, The j.s'tr/J^^. 
writ is et habeas ibi nomina^ and leaves out juratorum. Sed non i.Com.Dig.3ir, 
allocatur \ for it is merely a mifprifion of tlie clerk : wherefore it 316. 
was awarded that it ihould be amended ; and the judgment was 3-BacAbr. 276. 
affirmed. 767. 

2. Hawk. 424. 

Bedingfield againft Feak. casi. 25, 

PROHIBITION. The cafe was, In the village of Z). in a field which 

Norfolk^ there hath been a parfonage and vicarage to the church P^ys si^eat lirhct 
thereof, time whereof, &c. and the parl'oas have always had the ^^ i^e parfon 
great tithes, and the vicar the fmall tithes ; and that the parfons wilh"ro?r!^^aii 
for forty years have had the tithes of fuch a field, viz, the corn ; pay fmsii tithes 
and it was now planted with fafFron, and the vicar futd for the to the vicar 
tithes thereof, and the parfon fued a prohibition ; and it was there- ^^^^" pJanted 
upon demurred. ^n^tiZ for 

Coke moved, that it well lay ; for by the 2. £sf 3. Edw, 6. c. 13. fo many acres'^ 
tithes fhall be paid as they had been paid for forty years before, of a park con- 
which had always been to the parfon ; and altliough the land be tinucs, tho' the 
now otherwife employed, yet the parfon Ihall have the tithes ^^^ ^j*^*^^*^*' 
thereof: and therefore it hath been adjudged here in the cafe of the'wl'bcio 
Shipdam-parky in Norfolk^ where 10s. was always paid for the pay the rtiou Ida- 
tithes of all things renovant witliin the faid park; and afterwards of every doe in 
the park was difparkedy and converted into arable land, yet no ^'*"°^^'* ^**^^'» 
other tithes (hould be paid but tlie 10s. i.Roil.Abr.643. 

Pop.HAM. It was otherwife ruled in the excheq ucr,in mafter ^^^^^••'^^'■•3»o- 
iVortVs cafe, for a park in the county of Somerfct, Hob. 39. 

Fenker. The law is certainly as it is cited in that judgment Moor, 509. 863. 
in this court. — And die clerks faid, that they had divers prece- ^^^' Jac* in- 
dents in court according to the judgment cited. ow**°^^' **!"' 

PoPHAM. The difference is, when the prefcription is to pay Gly!b'2-s"^* 
money for all the tithes of fuch a park ; and there peradventure, 4. Mod/iS4. 
if it be difparked, he (hall not pay any tithes ; and where it is to 2. Aik. 365. 
pay the ihoulder of every buck or a doe at Chrijlmas^ for all tithes 5- Brown « Par. 
rfthe paxk, there, if it be difparked, tithes Ihall be paid as of ^'b^^^^^^'""* 
other land. And in the principal cafe he held, that the vicar 
(hould have the tithes of fafFron, as minuta decim^ ; for notwith- 
ftanding that tithes had been always paid for that land to the parfon, 
yet being converted to another nature and ufc, it (hall be paid to 
the vicar, as if it had been converted into an orchard. So, if the 
vicar is to have all the hay, if the meadow be converted into arable, 
the parfon (hall have it ; (o i converfo. Wherefore a coafultation 
yf2S awarded. 
See jt. tc X2« WUL j. c, i6. and the 31. Geo. »• c. 12. as to the tithe '^f hemp, 4ax, 
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^^* *^' Gavcn ogahift Ludlow. 

Tf a writ of en- j^ EPLEVIN. The defendant at the firft appeared ; and after- 
cordon the re- wards, upon pleading and demurrer, judgment being for the 

tan> day before plaintiff, and a writ of inquiry of damages awarded, returnable 
Hjc Court ^ife^ Q^iah, Mich, the fhcriff returned the inquifition upon the day 
itisfofficicnt. of the clToigns Oefiih. Afich. And for this caufe exception was 
p ir* 6^° taken that it was not well executed ; for no writ returnable O^ah^ 
^ *^ *' Mich, can be executed upon the fame day of the return thereof. 
*R^H A^b 5? — ^"^ PoPHAM at the firft was of tjiut opinion. But Gawdy, 
i!Ron.Abr.2-l! ^'^^^^^' *nd Clench, ^c contra \ becaufe upon all the day of 
j'.Bac.Abr.273! Otlab, Afich, the Writ might have been executed ; for the vvrit is- 
5.CoiTi.Dig.i9i. only to have the writ at the fame day. — Afterwards being moved 
Dougi. J9S. agam, the cafe o( Bucklccr v. the ^ucfn, in a ^Kare /VyW//, was re- 
membered, where the writ of inquiry of tlie value was executed 
the firft day of the return, but the jury did not give their verdidl 
until' two days ai'ter, and it was Lidjudged to I:>e good ; for the jury 
being charged the firft day, altliongh they grive not their vetdift 
until two days after, it ftiali not prejudice tlie party ; but the ver- 
dift being given fhall relate to tlie firft day of the return, and fhall 
be faid to be executed upon the firft day, for it fhall have relation 
to the firft^day. Wherefore Popham agreed with them, tliat dxe 
ivrit was well executed. Hde ^^. Hen. 6. //. 45. 

Casi 27. Wright againjt the Mayor and Commonalt)' of Wickam. 

Trinity Term, ^j. Eliz,. RoU 2>^2, 
It may be af- pRROR to reverfe a fine levied of 120 acres of land by baron 
^^tn7)^d *"^ ^^^^ ^^ ^"^^ defendants. The error affigned was, that the 

by huiband'and writ of Covenant upon which tlie fiqe was levied did bear trjle loth 
wife before Augufi^ 12. Eli%. returnable menfe Mtchadis eoclem anno (which was 
commimoncrs, 27th 06loher)y and that a dedirnus foteftateyn iffued to certain com- 
^ hL*f^*\ niiffioners to take die conufance, which did bear tefte nth Au^vji 
mum o7th€ * ^" ^^ i2Lm!t year ; and that the feme, from whom he claimed, dieci 
writ of cove- 17th Ot^Iohcr eodem anno^ before the return of the writ of covenant, 
nam } aiid if fo — NoTA. Hc entituled himlelf as heir to the feme, but neither 
found, the fine j^ ^he writ or aflignment of error Ihewed how heir, or diat the 

the lards ww°ch The defendants pleaded, that after the fine levied, the plaintiff 
remain unre- did enfeoff J. S. of the faid lands. 

jcaied ; but If 'I'he plaintiff replied, that he did not enfeoff, &c. and upon that 
the plaintiff ^j^^ ^^^^ ^^ j^^^ ^^j j^ ^^^ found, that he enfeoffed 7. S. of 20 

claims as heir to ' 1 <- 1 v / r^u rj 

the wife, and acrcs, parcel of the 1 20 acres, but not of the jieudue. 

docs not flievr Sn AGO, for the plaintiff prayed, diat die fine miglit be reverfeil 

how heir, or thit for thc ICO acres of which no feoffment was made. 

the landi wwe ^^^ fj^ft an exception was taken to the aflignment of die error, 

wife^"thVwrU ^'^- **^ ^^^ ^^"^^ cognifor died before the return of die writ, whicl\ 

of error is infuf . is contrary to the record, and not to be admitted. — Godfrey, 

ficient. for the plaintiffs anfwered, diat the difference is between a cp-r 

Port. 469. 677. nufance taken in court, which is always after the writ return- 

s.c.Moor,4i3. gj . there the party camiot fay die conufoj was dead before 

^•^^^^^^^^*'* the writ returned; but againft a conufance taken in pais before: 

4r»-757. 7««' commiffioners he may affign for e^ror, die death of thc co- 

T. Raym. 461. 

Comb. 57. T. Jonef, 181. 3. Mod. 99. a. Ld. Raym. 871. a.^WiKi 1x5. 3. Com, Dig. 355. 

», Bac.Abr.195. 219. 226. ^37. ^ruife on FlflCSi 51. 195. 

^lufoi: 
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nnfor before the return of the writ, for that is not contrary to the Wt icht 
record ; for the conn for may die after the conufance, and before the /^**'^^ 
return of the writ ; and death is a countermand of theconufance ; a,,^^*^* 
and the recording of it afterwards is erroneous. 8. Eli%. J^J'^/'-Commonaltt 
And although, to fave purpofes, it is a fine after theconufance, and ©f 

before the queen's filrer is entered ; for tlie conufee may have a Wjckwam. 
quid juris clamat^ as 22- Hcti. 6. is ; yet it is no perfcft fine, for tlic 
death of cither of the parties doth abate it. And i. Mar. Dyrr 
doth not impugn tliis difference : for there the error was afligiied, 
that the conufor died before tlie ujhof th^c dedimus poteftatcnty which 
is direSly contrary to the conufance before the commiflioncrs, 
who arc juftices appointed for that purpofe ; but here it is con- 
fefled that the party was living at die conufance, but died after; 
which was agreed ^r Mam Curiam. — And Popham faid, tliat one 
may be received to fayagainft the conufance of a fine taken before 
the chief jufticc of the common pleas (which may be without a 
dedimus) (a) that the conufor died oefpre the return of the writ of f^) Co. Read, 
covenant. — As to the matter in law Godfrey faid, that the fine lo. 
is to be rcverfcd for the hundred acres ; and it is not ft range for a *• ^"^- 5". 
fine to be rcvcrfed in part, and to be in force for tlie refidue ; as a^^*^ 
fine levied of guildable lands, and of land in ancient demcfnes, ^- "** ^' 
though the lord by a writ of difceit avoid the fine for the ancient 
demefne land, yet it is good for the other land, as 17. Edw, 3. s^nd 
25. Ed^v, 3. — ^Tanfield and George Croke contra. For in a 
writ of error the plaintiff is to annihilate the record, and to have 
reftitution of that which the record giveth away from him ; and 
if by any aft he hath barred himfclf to fubvcrt tbe record, or to 
have reftitution, his writ of error is gone : and in this cafe he can- 
not have reftitution of that of which he made a feoffment ; as if he 
had made a feoffment of the whole no error lieth, 12. Hm. 6. 6. 
39. AJf. fo a releafe of his right. The writ is entire, though a 
feoffment be only made of part, and the right cannot be divided : 
as 3. Hen, 4, pL 17. if one be indebted to me by contraft for 
20I. and I take bond for loL of it, the whole contraft is deter- 
mined : fo 29. Edw. 3. if one enfeoff me of twenty acres with 
warranty, and I enfeoff J. S. of one of them, the warranty is 
gone ; 9. Htn. 6- ^y Bahington. 1 9. Hen. 6. the Cafe of Partition. 
But by ad in law it is other wife : as 7. Edw. 4. cafu pcfiidtimo, if 
tiic ihcriff levy part of a debt hy fieri facias^ the party may have an 
aftion for the refidue. — Tot a Cl'kia contra^ in the point in 

aucftion, that the feoffment only deftroyeth the title of error for 
lat party. — Fenneh faid, he which hath title to a writ of error, 
hath right to tlie land ; and none will deny but, if he releafeth all 
his right in thc'land, a writ of error lieth not. — Popham. He 
hath a right of aftion to the land, but not a right in the land : for 
if the land had defcended to him, he had not been remitted: but a 
right of aftion maybe divided ; as if two bring error agaihft^. 5. 
he plcadcth the releafe of one of them, he Ihall be fevered, and the 
other fhall recover : but if one hath a right, and he brings aftion 
againft two, and one pleadeth a releafe, this is good to both. — And 
T*HE Court agreed to reverfcthe finefor the hundred acres. — But 
f'flea it was Ihewed, that he made himfelf heir to the feme ; but 
(hewed not how, nor that the land was the land of the feme i and 
for thoic caufes the writ of error was held to be infuSlcient. 



i, 
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38, Eliz* In the Common Picas. 
Sir l^dmund Anderfon, Knt. Chief Jujlice. 
Francis Beaumond, Efq. 1 

Thomas Walmfley, Efq. > Jujiices. 

Thomas Owen, Efq. J 

Sir Edward Coke, Knt. Attorney General. 
Thomas Fleming, Efq. Solicitor General. 

' ' I 

^'^s* »«• Childs againft Wfefcot. 

Eafter TiTm, 37. cff 38. Eliz. Roll yii. 
If land be con- 1^ JECTIONE FIRM^. Upon a fpecial verdia the caf 
veycd to j4, and L -phj-ee joint-teiiants for life ; theoneof them purchafed t 

f:»'^Ki'^^l"^verfion by fine: Whctlier the jointure were hereby diflblvi 
of B, iney arc . -', „. , . -l . . . ,, •', 

joint-tenanfsfor^o^- was the queltion betv\-ixt his heiF and the other twc 

Kfe J and if oncfurvived. — Glanvile moved, that the heir fhould have his 

purchafe the for the difference hath been always, where the reverfion coi 

fc^a«« *' "* * *^ freehold, there the jointure is deflroyed : but where the 

Co Lit. 184 ^^'^ comes to him in reverfion, and to another, it is othc 

a. Co. 60. b. And it was refolved accordingly in the court of wards, in 

I. Leon. 318. gans Cafty by the opinion of the two chief juftices. — And f< 

Cro. Jac. 332. all THE CouRT. And WALMSLEvfaid, it was flronger hei 

^c' ^ d;p?*6' ^^^^1^^ takes this reverfion by fine /wr comfance de droit come ce 

2!3ac!Abr.i77!^'^^^h impiics a precedent gift, and that implies a furrendcr 

Pop. 5Z. conufec ; but a gift to two, and the heirs of the one, the fn 

3.Bac.Abr.i9i. remains in jointure, becaufe it was fo given at tlie beginning 

otherwife it is wliere one of them acquires the rcverfic 

tcrwards, or it defcends upon him : for if it were not foit 

be mifchievous ; becaufe if the other two committed waf 

fhould not have any remedy for it. — But there was not any 

ment given at this time, for that it was faid, there were 

faults in tlie verdift : and therefore it was adjourned [a). 

(d) After a &cond argument it wa5 adjudged that the heir Should have \ 
Pofl. 481. 

c^'*^9- Corbyn againfi Brown, 

M'tchaelmas Term, 37. ^ 38. Elia. Roll 523, 
I^guifiy A SSUMPSIT. The defendant pleaded not guilty, and 

pteadedatA^ .il. foj. the plaintiff; and this matter was moved in an 
smral iflttc in j^^jgnaent by Hearrt, that this was not any iffue in this a 
m^umfp. — ButallTHECouRT held, that although it be not a proper i 

<76.* ^ ^^^^ aft ion, and therefore the plaintiff might have demurred 
Carth, 371, upon, vct becaufe in this aftion there is a difceitalledgcd to ' 
1. LcY. 142. . the defendant^ not guilty is an anfwer thereto ; and that it 
1. Sannd. 103. ^n jffue misjoincd, which is aided by the ftatute, being afte 
fTtiSi*^* 7^* dift ; for that aids misjdining of iffues, or other faults •, and 
aistnuj^/iwaian iffue, but an imperfeft iffue. Wherefore, abfente Owen, 
adjudged for the plaintiff. — And Walmsley faid, that t 
many precedents in the queen's bench of that iffue joined, an 
in this aftion, and judgment thereupon. 
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Holland againft Mabbs. CAtt3o, 

ACTION for thefc words: " % Halland (the plaintiff) will Words not 
"" *' come home again, if he clcape the gallows, for he hath aaionablc. 
" deferved to be hanged/* After verdift it was moved, that an 
aSion lay not for thofc words. — And fo it was ruled accordingly : 
for they are too general ; becaufe the country people might intend 
that he deferved hanging, although he never committed any felony. 
Wherefore it was adjudged for the defendant. 

Anonymous. Casi 31, 

A CTION upon the cafe for thefe words : " Thou haft feloni- « Thou had 
■^ " oufly t^en my wood." After verdift for the plaintiff, " /'f'«»'<'^> 
Spurlino moved, tliat an a£lion lay not for thefe woras, for i^hd^^^a-^^^MT 
might be intended wood ftanding, and fo no felony. — ^But'^HE ««"«»*'«• 
Court rcfolvcd to the contrary: for being fpoken in the worft^*^*** 77- 
fenfe, itHiall bcconftrued moft ftrongly againft him who ^"P^^ J^iJ^l^u 
it, viz. that it was wood cut down ; tor otherwife he could not^'j^. ' 
have faid ^^ felomoujly taken." Wherefore by Anderson and 
Beaumond, contradkente Walmsley, and Owen abfente^ it was 
adjudged for the plaintiff. 

Sheldon againft Hodges. Caw 3^. 

REPLEVIN. The defendant avows for damage fcafant. The A Hcfea of 
phdnriff by his repUcation claims common by prcfcTiptioii i'^PT^^^L"^ 
the place where, being Broadway^ in the county ot JVorccfter^ ap- confcnt of^ 
jmrtenant to his manor of Daky in the county of Glouccjier ; and ptitict . 
iffue thereupon, and two venires awarded to the fheriffs of the fe- 
vcral counties. And now fevcn of the county of IVorceJier ap- 
peared, and five of the county of Glouccjier. And although there 
ought to have been fix fworn of each county to try that iffue, as 
appears 49. £</w. 3. i. 31. Hen. 8. 46. yet by the affentofthc 
{Kuties, diofe twelve who appeared, ^jy advice of all the Justices, 
^rc fwom, and tried the iffue ; and the parties releafed all errors, 
the one to the other. And it was commanded, that this allent 
Ciould be entered upon the record ; for otherwife it would be a 
ftrangc precedent. 

Gary againft Dancy. Case 33. 

Michaelmas Term^ 37. ^ 38. Eli%, Roll 1 946. 

rjECTIONE FIRMjE. Upon a fpecial vcrdift the cafe was, j^ , g„^ ^^ 
^ Tenant in tail of lands in Andovcr levies a fine with proclama- rcverfed by writ 
tion, with the remainder to himfelf in fee. The fine was after- o/^//"«// the iffue 
wards reverfed by a writ ef difcelt \ and it was thereupon held by »" ^-^'^ ^»^^ ^ 
the whole Court, that the iffue in tail is remitted, and ^^^^"^'^^^ ^^l 
avoid all cftates made by him ; for the fine is void between the termcdiate le^c 
parties. But the tenant in tail, after that fine levied, and before it for years, with 
was reverfed, had made a leafe for years, the remainder over for remainder over 

life: and, Whether the iffue might enter to avoid thofe cftates ?^^**^^^»^^*''^*'* 

° cannot enter to 

•»8id thefe eftates without z/circfacims againft the tenant of the freehold. — 8. Edw. 4. pj, 5^ y, ^. B« 
|l* x.RolL ta,7« Luc. 713. 4. loft. 270* 3. Leon. i%* !• Salk. iiot i. Leon. 29a. 2-Bac. Abr. 

was 



Caet 
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was the qucftion.— And it was held, that he could not, without H 
fcire facias fued againft him who had the freehold ; for he who is 
to defeat a record, is always to commence his fuit againft him who 
is privy to the record : but when he hath reverfed it againft him, 
he ought to have always a fcirc facias againft him who is terre-te- 
nant; for it may be he hath fome matter to bar him of execution. 
And otherwife he fliall not be bound, unlefs he be made privy by a 
fcire facias^ or that two nihils be returned : as If error be brought to 
Inft. 45«, reverfe an erroneous recovery, or a contra formam collationis is 
brought againft an abbot who aliened, or a ce^avit de cantdria\ in 
all thefe cafes the tenant of the land Ihall not be oufted, without afc 
fcire facias fued againft him ; and if he be, he ftiall have an affifci 
Fitzh, N. B, 142. y 211. 23. Edw. 3. contra Form. 3. 2. -^fflf* 
13. Wherefore, &c. But ^«^r<r, in this cafe, how a fcire facias 
may be awarded for tlic defendant in the fuit ; and where the land 
itfelf is not in demand. — Afterward, Trinity 38. EU%, the Court 
was moved again ; and they held, that he could not enter without a 
fcire facias: but they refpited judgment, and gave a rule, that if any 
of the parties died, judgment mould be entered tunc pro nunc. 

Case 34. Bctford againft Ford. 

Anfe, Page 447. Cafe 12. 



TT^HE cafe was now argued again by Drew on the one fide aiid 
■*• Glanvile on the other. — And after argument the Court' 
refolved, that this confirmation goes to the whole term, and cannot 
be abridged by tlie following words. For Owen faid, the confir- 
mation was conccfftonis praditla in forma prad'ida^ and it cannot be 
abridged by the fubfequent words : but if he had confirmed the 
land for fifty-one years only, it had been good for fo much ; but 
here the firft words go to all the term, and therefore the limitation 
for fifty-one years comes too late. And to tliis realbn Anderson 
agreed. 

Walmsley. If one will confirm an eftate, he cannot appor- 
tion it by his confirmation ; as a confirmation to a difleifor for an 
hour is good for all the eftate : but when the eftate is divided it is 
otherwife ; as if an eftate be for life, remainder over^ the confir- 
mation may be to any of them. So if leflee of a difleifor for twenty 
years makes a leafe for ten years, the difleifee may confirm it to 
cither of them, and not to the other. Wherefore, &c. — And 
afterwards, this term, it was adjudged accordingly, that tlie con- 
firmation went to all. 

Ragifter^s Cafe. 

Where the pro. A WRIT OF DOWER was brought of lands in the courtty 6f 

^\^rr.^^\e.^ :« .^^ fforthumberland. The parifh-church wherein this land lay 
was at Newcajile^ which is a county by itfelf. Where the procla- 
mation of the fummons, by the 31. EUz, c. 3. fhould be made? 
was thegueftion. — And ruled per Curiam, that it ought to be at 
the parifh-church door {a)^' although it were in another county 

2.Reb. 529.680. than where the land lies« 

I. Mod* 1^7. 

(«} See »9« Car. 2. c. 3. Perk. 437. Co. Lit. 34, 35. 

Worfley 



A prebend 
makes a leafe 
for 70 years. 
The Dean and 
Chapter conhrm 
tbifaid dtmift 
for 50 year* 
mini «« more. 
This is a con- 
firmat'.oo of the 
whole term. 
Ante, 447. 

r^ycr, 51. 33I. 
5. Co. gi. 
Co. Lit. Z97. 
30c. 

Moor, 479.481. 
Bendl. 238. 
X. And. 47. 
Hetl. 75. 
3* Com. Di|;. 
384. 



Ca|£ 35. 



clamation in 
dower fliall be 
made. 
Hutton, 43. 
Hob. 133, 
Koy, 22, 
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Worfley and Worfley , the Father and Son, againji Charnook, ^^^ 3^* 

AUDITA QUERELA. For fuin^ execution upon the father's An a«f<///tfyii#rf 
land in 2>. and of the fdn's land \\\ S. upon a Mtutc acknow- f* ^^} ^ 
Icdgcd before the bayor of Prejion, fealed with one piece. >rnarn« dT 

It was now moved, that they ought not to join m this aftion ; thcconufors of 
for they fdppbfed the execution of their lands fevcrally. which area aatute ftapie, 
feveral caules of fuit, whereof every one Ihallhave his aaion apart ; '«*^«** ^'^ ^y 
as 35. Hen. 6. pL 20. of an execution fucd againft joint-tenants of f"*n^"cv^ai 
their lands; they fhall Join in an audita querela : but if execution executions oil 
be fued of their bodies, they Ihall fever, for the tort is feveral. their lands 

Harris, ferjeant^ i contra. Although tKe execution of their «fpcdivcly. 
lands be feveral, ypt it is upon one fiatutc which is entire; and ^f^or, 570* 
therefore one auJita querela lies, as 20: EdtV. 3. *^ j4ud. ^uer.** 28. 
is. Knaudta ^ArZaisalfoby way of defence, as 34. Hem 6. pi. 31. 
is ; and by way of defence two may Join, although their plea be 
feveral, as 12. Eiw. 4. pL 6. Wherefore, &c» 

AnDER^g^, Chief Jieftice. The ftatute is joint, ind therefore 
the contifee might have execution jointly againft them, if they 
have goods or lands jointly, and he ipight have feveral executions 
of their landl^. Wherefore, the caufc of their griief being feveral^ 
they might have feveral aftions, if they would, or have it jointly, 
bccaufe it is grounded tipon a ftatUtc which is joint, which is the 
principal catile of their grief. 

W ALMSLEY ind BeaIjmond e contra. For although the ftatute 
be joint, vet the extciit is feVcral ; and the prayer of the plaiiitifFs 
to be rcftorcd to their land^ is feveral: for peradventure the land 
of the one^ which is extended, is more than the land of the other; 
and it fhould be unequal to reftore to them jointly : and every 
remedy ought to be according to the grifcf a^nd" lofs, which being 
here icvcnd, by rcafon of the execution flied againft their feveral 
lands, the adion to redrefs it Ihould be feveral. Wherefore, &c. 
Et adjournatur. 

Afterwards, in J\fich, ^JB. ttf 39. Eli't. it was moved ^gain, and 
Anderson held his opinion as before, that the audita querela is 
well fued jointly, being grounded upon a ftatute which is entire, 
and one aftion of debt might have ocen tnaintalned againft thenl 
upon that ftatut^. — But W almslky, BeauAiond, and Owen, e 
contra^ Becaufe it is here pretended that the ftatute was never 
good, being fealed but with one piece of wax, andfo the execution 
againft them was always tortious; wherefore for this wrong they 
ought to fever in the aftion to have it reverfed, the tort being to 
them fiveral : but if the ftatute were once good, and after\vards 
releafed, and execution fued againft the releaft, there peradventurc 
it Ihould be otherwife, becaufe it is there grounded upon one en- 
tire caufc. Wherefore the fuit here being joint by them, which 
ought not to be, it wks adjudged that the writ Ihould abatCi 

Hunt againji Singletdn. Case 37. 

Hilarj Term, 38. Elix. Roll 1814. 

^RESPASS. Upon fpecial Verdift the cafe was, The t>ean and A\tal[thy xht 
-* Chapter of Paurshtmg feifedof a mefluageinSt./£/?fr'j.parifhDcanandChap. 
in London^ A^^Edw^ 6. let them to Harjrrave for forty years, who af- ^ ^ ^^' P*"*'* 
i^mif!H tht hcmfe being in leafe to another) is void, by 1 3* & 14. Eliz. Poft 564. 1. "W«A C<»» \%v 

Cro* Eliz. Part II K k fi^ued 
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Hunt figncd liis Icafc to R. Ealcs, Afterwards Eaks^ 20 Eliz. let twd 
yain/l chambers of themefluage to Rohlns for twelve years, and afterwards 
ihCLfcToK. j^^^^i^j^YecitingHargroAfc' s leafe, furrenders it to theDean and Chap- 
trr. They afterward, reciting the furrcnder, let the mefluage to 
Eales by thefe words : ** all their faid incffuage, or tenement, 
** with the appurtenances to the fame belonging, or in any wife 
** appertaining, by the faid Ealcs now occupied, and all other 
" rooms with tlie fame now occupied, and now in the tenure of 
•* tlie faid Ealesy between the mefluage of /. S, caft, and of 7. jD. 
** weft, and fo much in lengtli, for forty years." 

The Jury found, that thefe rooms were then in the tenure 
of Robins^ and not of Ealcs ; and that the nether ftory of the faid 
mefluage was between the faid bounds, but not thefe rooms ; and 
after tke Dean and Chapter let the rooms to the plaintiff for forty 
years, who entered and was oufted, &c. Et Jt fuper totam materiami 
Ufc, — And it was adjudged for the plaintiff. 

Cro. Car. 130. NoTE. I collefted this Cafe out of the record delivered to mc 

Ante, 16. 300. jjy j^Ij.^ Brownlow. The reafon feemeth to be, that Eales had not 

the rooms in hispoffeflion at the time of the leafe, although he had 

the reverfion *, but they were fevered for the time, and pafled not 

by the leafe (a). 

(a) This Cafe was areued a fccond tim*^ and adjudged that the leaie was void* Po<^. 
564* 
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Wright iigainft Wright. ^^,^ ^^ 

TrinHy Term, 38. Eliz, Roll 628. 
RpHIBlTION. Upon demurrer the cafe was, that theThc Icflee of * 
bilhop of Ji'lnchff.er had lands within a parifh, and prefcribed ^>»^op «nay pre- 
tnnon dcdmando (as it was agreed that a fpiritual ?^^^^^lY^^l^ ''''''^' 
might), and let them to a lay perfon for years j and, Whether this po(^. g/c* cxi, 
ie^ fliall pay tithes to the parfori or not, or fliould hold the 579. 
lands difcharged, as his Icflbr held it? was the quclUoni A7^2'i.Roil.Abr.65j. 
DytT'y 2JJi, i. Co. 44. b. 

1. Leon. 248. Moor, 425. 619. Ld. Raym* 2424 3. BUrr. 1277* 

Sir Nicholas Bacon's Cafe. Case 2. 

tj EPLEVIN. The defendant pleaded, that; the property of the Replevin. 
"- beafts iempore capUonis was in Lord North, I Hue was there- Winch. 26. 
upon joined ; and it was moved, that this was not .any pica ; but^'^J^^* 40i' 
there mould be a repleader. And ruled v er Cu 11 1 a M < tliat it was a ?^'^' *** '^* « 
good pica. Vide 29. Hen. 6. pL 35. 5. ,viod. 8,. 

Sherington a^a'tnjl Fleetwood. ^abe 3. 

PROHIBITION for tithes.— Poph a M, C. J. If land be over- |^Jj^°^'eiJ /?»>;'» 
* flown with water, and afttrwards gained by induilry, ^ytJ*^^rndwafl«'co'n- 
(hall prefently be paid thereof, although it had been overflown, vcrttdir.to me i- 
time whercot, &cc. So if land be full of thorns and bullies, fromdow,niilliww;/f. 
time whereof, &c. and it is grubbed up and made meadow, or*'^'''''6'i'^>^''^hL-. 
Arable land, tythes ftiall be prefently paid thereof, notwithilandingi.i>^. 648-656. 
. the 2. Edw. o. c. 13. For thofe lands of tlieir own nature \vere^;^^'^^'^v^9« 
not barren, but by negligence or ill hufbtindry became fo. Andgyj^j^*^^* * 
the flatutc doth not intend, that tithes fliail not be paid within Frcx»m. 335. 
fcven ytars after the manurance, &tc. but of fuch huid wiiich 6. Mod. y6. 
was merely barren, and made good by foldage, or other indudrious^"*'^*^* 70- 
means. — And this was agreed by rnii other Justices. Ld. Raym. 991. 

o J J Jbuiltr, 191. 

t. Vefey, 1 1 ;. Onflow's N. P. 1^.4. i. Bl. Rep. ^ci. 

PoPH AM alfo fiid, that it hath been here a.ljudgeJ, that tithes Rnkings. 
fhall not be paid for rakings, unlefs they \>t foul rakings. Poft. 702. 

Frccm. 335. 

THEparifhloners alfo prefcribed, that he ttfcd to pay one penny Tithes of one 
for every milch cow, in (atisfaftion for the tythe of milcli kine and ^1^-"? cannot bt 
beafts agifted, which was moved not to be a good prefcription : ^'^^^ ^^^l"^ 
for tithes for one tiling cannot be tythes for another. But if he ^"^5^* ° ^ ^' 
had prefcribed, th« he had paid the penny for all cows and beafts i.Roil.Abr.6si. 
agifted, that peradventurc had been good. And this divcrfity was 
. fo ruled iii the cafe of Dr. Lewes • and of that opinion were twy, 
CovKT here. 

Kkz Then 
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SKEtxNCTON Then Godfrey moved, that no t)-thcs by the law arc pa^aMe 
a^.utji foj. bcafts agifted, and fi> is the Nattna Breviuniy 53. G. — But all 
FiiLT^ooo. THE Court held, that for hearts agifted for hire, or for dry cattle, 
^^v*^/^fo^r ^^'^^^^ ^^^ depart ured to be fold, tithes (hall be paid : but for dry 
/!w*3ret?[habic.^^^^^^ '^^^^^^ ^^^ thc plow, Of to be cxpcndcd in tlic houfe^ no 
i.Roll.Abr.645J. tithes fliall be paid for them, tied adjaurnatur, 
2. Leon. 27. Moor, 278. Bunb. Ki. Frecm. 335. Cro. Jac. 576. 5. Akr. 55. 

Ca« 4- Ewer agdvift Hayden. 

Trinity Term^ 36. EUz, R9II 359. 

A m»n lias "PvEBT tor rcnt rcfcrved upon a leafe. Upon a fpccial verdift 
Ijoufcsand land 1^ the cafc was, that one Hayden being feifcd in fee of lands and 
a^torfotn^ houfcs in LavLton, in thc county of Oxford^ and alfo of houfcs and 
anddcvifeshis 1^^ in IVatford, in the county of Hertford^ let the houfcs and 
bouftt and Und lands in IVatford^ in the county of Hertf^rdy to thc defendant, and 
in jl. with all afterwards devifcd " all his meffuagcs and lands in Lawton^ in thc 
*|j*^J|j^ ^*^» " county of Oxford^ and all his other lands meadows and pafturcs 
^^!ftu^hiT " '^^ fVaiford, in thc county of Hertford;' to th« plaintiff: and. 
The &>»/« in iT. Whether the houfes in ff'atford^ in the county of Hertford^ pailed 
Ho not pafs by by this dcvife to thc plaintiff, by thcfc words, " all other my 
thisdcvifcj for ii lands, &c. ?" was the fole queftion. 

^^rt'bxy *" Tanfield moved that thofe houfcs paffed ; for in grants, cfpc- 
ihSlnotbe ex-C^^'Jy j'^ devifes, the cxpofition of the words fhall be according 
tended by im- to the common intendment of tlic grantor, and of the ley-Tents : 
plication. as if one builds an houfe upon Black Acre^ and maketh fcoftrocnt 

Port. 658. 665. of Black Acrcy thc houfe fhall pafs ; and fo is tlie common courlc, 
"'^^ 7- that in a grant by copy de virguta tcrrity thc houfe thereupon fliall 
4.Roli.Abf49,pafs : and fo is the common phrafe in thc country, that a man 
5J- 57- hath an icx)l. land ; therein is intended all his porfeffions, lands, 

0^?74! houfcs, &c. In Andrrjjs' Cafe it was adjudged, that if one brings 
a. And. 113. an ejeflione firma^ or a pntcipe of lOO acres, it fliall be according 
Cro. Jac. 22, to the flatutc-meafurc ; but if he bargains and fells 100 acrc^of 
'•^^•4- land, that fliall not be according to the ftatute-mcafurc, but after 
H<J^73. *^^ ViiM^a account in the country. 

Noy,*ii2.' Winter e contra. 1 agree, if a man levies a fine of 100 1. of 

«. Bulft. 176. land, that the houfcs fliall pafs by fuch a fine ; as 43. isWa*. 3. pL 18. 
1. Burr. 51. fo by a devifc, or grant of all his lands, his houfes Ihall pafs. But 
^%^% l+'hcrc thc intent of the devifor appears, that he reftraincd the word 
I. Tcnn Rq).* " l^nd'^ according to the propriety of tlie word, ^7Z. arable land ; 
105, * for he couples it with meadow and pafture, and fo fliews his in- 

pougi. 762. tent, that ** land'' fliall not extend to all kinds. In thc firft pairt 
a. Term Rep. of his wiU alfo, lic dcvifes his houfcs and land in Lawton^ in the 
^ ' 5°*' county ofOxon; but in the laft claufe he doth not mention any 
houfcs : and .the verdift has found, that he had there land, mea- 
dow and pafture, fo as his will might be fatisfied. Wherefore, &c. 
Fenner, Jujitc€y accordant. For his particular devifing of his 
lands, meadbws, and pafturcs, exclude the general intendment of 
. this word terroy and reftrains it only to arable land, and excludes 

houfcs and wood. 

Ga WDY f contra. Thc difference is apparent betwixt writs and 
deeds, or wills ; for in a writ nothing fliall be demanded: or reco^- 
Vcred btit according to its proper fignification ; but in wills, or 
deeds, they fliall be taken according to thc common intendment and 
j)hrafc : and this acppcars 24. Hen. 8. Dyer^ 43. wherefore in a will, 
nv thc devifc of his land, all his houfcs may pais; and fo hferc. 
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PoPHAM accord. For if a man bargains and fells all his lands E^** 
in D. all his hpufes and wood there Ihdl pafs ; as it was refoivfed J*^^'^^ 
before the two Chief Juftices Wray and Dyer. And warrants ^^"*»'» 
of attorney are always entered /«^A7r/Vfl ternt, although houfes only 
or wood is demanded ; for that is intended by the word terra. But 
if a man feifed of three houfes and three acres of land in D. devife 
his land, and one of his houfes in D. there the other two houfes 
pafs not ; for his intent is apparent therein, that but one houfe*-^®?'''^*""-S3« 
only fhould pafs. But here the words are in the general, as to the^^^ ^^^ 
hn^s in fVatford^ and therefore it Ihall make the houfes there ^Ifo 
to pafs. Wherefore, &c. — But Gawdy faid, that in tlie laft cafe 
put by PoPHAM, all the houfc§ (hall pafs. — Clench was abfeut : 
ideo adjournatur. — Afterwards it was adjudged, that the hpufes in 
fVatford did not pafs, for tlie reafpri given by Fenner. ^^^' 659. ^ 

Thornton aj^ainft Kemp. ^"^^ 5* 

Hilary Term, 38. Elite. Roll g^j. 

A SSUMPSIT. Whereas /. S. was iijdcbted unto him in iooI.[^"^*"£^^^» 
^^ and in confideration that the plaintiff would abate lol. of that that the plaintiff 
debt, and forbear the 90 1. refidue until Michaelmas next cnfuing, would abate 
he aflumed to pay the faid ool. at Michaelmas to the plaintiff, ifpartof adcbt,it 
the faid /.5. did not pay it {a) ; and ailedgcs in taftthat he abated l^^f^^f^J^"' 
10 1. of the faid debt, and fdrbore the faid 100 1. until -4//rA<7d/;«^j abate without 
then following ; whereupon he brought his action. The defen-flicwinjhow. 
dant pleads, that after this promife, and before Michaelmas^ the Ante 252. 
plaintiff levied a plaint in London againft /. A\ for this debt, and 
caufcd him to be arretted thereupon. Upon this plea the plaintiff ^^^^' '*9* ^' 
demurred. — Firft, Becaufc he alledgeth, that he abated lol. ahdc"!jac. 503. 
doth not (hew how\ fo as the Court might take conufancc, whe-Hob. 69. 
thcr it were a fufEcient difcharge. And of that opinion was theStra.ss. 
whole Court. Vide 22. Edw. 4. pL 40. 1 8. Ediv. 3. Barr. 243. or ">: ^"^- ^'^•+5' 
247. — Secondly,^ Becaufe it now appears by the defendant's ple;^, 
which the plaintiff hath confcffed by the demurrer, tliat the plain- 
tiff had not forborn him ; fof when he fucd him, it was i:iot any 
forbearance. 

Gawdy and Pofham held it to be well enough ; for he hath 
forbom him the payment ; and the promife is not, that he Ihall 
forbear from fuing him. 

Fenner and Clench ? contra \ for it is in vain to forbear him 
the payment, w'hen he doth not forbear to fuc him for it : and thi;j 
^as the intent of the ajfumpjity that he fhould not be mol?;llcd for 
it before Micbaelmasy Qc. 

(«) By »9. Car. x. c. 3. where a m.in rore or memorandum of it (ball be made 
tmdertakei to anfwcr for the debt of ano- ip writing, and fipi)^ by tjie party t^ bft 
^itTf DO lOion ihall be brought, unk'G fume cuarged therewith. Cowp. 227. 460. 

Ram agdifift. Pacenfon. ^"^^ ^* 

Hilary Term, 38. Eliz. Roll ^22. 
PROHIBITION upo^ the 4c. Edw. 3. c. 3. For that whereas he'^'"^*^*''*^'- 
^ Hbcllcd in t^c fpiritual court for tithes of timber-trees. The*^;',jyj;^;*,t 
i!^ndant faid, that thofe trees were long fince mortua^ arida^ f/ pay tithes, tho* 
/ utridtti fit only for fire-bopt, and not for ti mber : it was thereupon 4fcty.cd and onl^^ 
demurred. — ^Anda^ the Justices (Popham abfente) held, that*i^*1''^"^^*«^<* 
410 titl)e$ Ihoirfd bj pa^d for thofe trees 3 fpr bcly.g ovcjc ^^.Sr<l^^'^l^uS^"^xW 

^^2 Q^a\^ ac^tijs^. 
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Ram of twenty years, they were once difcharged of tythes, and therefore 
^W^ Ihall always be difcharged. 
R Vh **' Another point was ajfo then ipoved, the fuit being for tithes of 
I'l.Co'^ [j^l^the loppings of the trees ; and the truth w^as, thofe trees had not 
Cro. Jac.^ioo/ bcci) lopj)cd for twenty years together, fo as then the branches of 
a. Leon. 79. the Joppings were difcharged from tithes ; but afterwards they were 
Moor, 908. lopped every leven years. Whether now tithtts fhail be pair! for 
^^Ba^c Abr ^^^^^^ branches ? — And they all held, that tiiey Ihall not pay tithes ; 
MooVgoS.^^^ for as the jx>dy 19 privileged, fo are the bra;iches, 

Plowd. 470. b. I J. Cot48. b. Cro. Jac. 100. 

Case 7. Abraham againjl Twic;g. ' 

Hilary Term, 38. f/;s. -Ro// 739., 
A gift to a man, A VOWRY for rent^ The cafe upon demurrer was, Peter Do^- 
and to '*hli heirs -TX ^^^. ^^ feifed in fee, and made a feoffment to the ufeof him- 

7n^lldZd;\ ^^^f' ^^^^ ^^^s ^^'^^ ^^ ^^i^ ^?^y ' ^^^^ for default of fach ifTue to 
anciutc in /(»• Gahrici Dormcr^zixd to his heirs males lawfully engendered ; and for 
>»/»/*, tho' Ji- default of fuch iflue, to the right heirs of Peter. Peter Dormer 
nitcdbywayofdies v^Mthout ilfue ; Gabriel Dormer enters, and devifeth that rent 
^J^' out of that land to the avowant, and dies having ifliie: and, Whe- 

Moor tj. ^^^^ Gabriel Dormer by the limitation of tliis ufe fhoujd have a fec- 
7.Co.*4i.b. fimplc, or fee-tail ? was the queftion. 

Co. Lit. 2C. 27. Exception was taken to the avowry, becaufe it is not fhewn 
X. Co. 103. b. when the devifor died ; fo as it might appear that tliis rent was af- 
i'.^A!I*d^'^''io ^^* ^^rwards due.— 5f^ non allocatur. 

Litt. Rcpr344. ^^^ ^'^^ matter it was moved. Whether it were an eftate-tail in 

Plowd. 541. * Gabriel ^^ for although it be not limited to the heirs of his body, 

Cilb. uies, 18. yet being by way of ufe, which is expounded according to the in- 

5. Leon. 5. itnX^ and as wills, it (hall be conftrued as an eftate-tail ; as 9. Edzu: 3. 

r. Sid!4i^^' '* ^^^'^'' 2^- ^ S- ^''^^ 6- />/.6.— Butall THE Justices (Poph am 

;i!Ld.Raym. ahjttitc) held, tliat it was an eftate in fee in Gabriel Dormer : and 

IT46. althougli it were by v*'ay of ufe, it differs not from other gifts by 

fleed, and Ihall not have any other conilruftion : and it cannot be 

an efiate-tail, becaufe there is not any body from whom this heir 

male fhould come. And fo it is in cafe of a dcvifc, a^ appears 

9. Hen. 6. /)/. 2^. Wherefore it vy-as thw:n r^djudgcd for the avowant. 

Case 8. Kellock a^ciinji Nicholfon. 

M'uha.>hr.a5 Term, 7,y, iff 38. Eliz. P.d! ^Sj. 
Ifoncoftwocx.|^]7-j^j-;rj7 ^f ^^ oblicration. A fpecial verdift was found, 
rSdue^r • ^^^^^ ^^^ plai?itiir and 6nc Stephe>t/hi, as c^xfutors to /. S. had 
the teitatcr to an obiiv'^ation, wh.crein ^. B. was oblij^ed unto tlicir tcftator in 
« fKan.'er in fa- 2cl. Step^nfofh one of the executors, in fatisfafcion of his proper 
tisfnd>lcn of his j^bt to the defendant, by words only elcdit ci dcUbtravit that obl?- 
owndcbt, the ^ration to the defendant, 'and died: the plaintiff, bcinc: iurvivine: 
cuMr canno: re cxecutor, brought a detinue lor this obligation, ^u^nc ? ror the 
covn-itbackby Juflices did not give ^ny great opinion tiiciein, but fecmed to be 
duinue. divided {a). 

Noy, 36. Dyer, 5. j. Roil. Abr. 46. Moor, 422. Dyer, 2;?. 2. Bac. Ahr. 395. 655. in notes, 
(«i) Adjudged ior the defendant that tiie 'a(\\ow did {lot lie. FoA. 4yq. 

_ c*sK 9 Bloneld's Cafe. 

Tneefcap^of _ 

oni: defendant T^WO werc condemned in debt: one of them is taken by a capias 
wi'l noi prevent -■• ^;^/ futiifaciejif.um^ and afterwards fufiered by the flicrifFs vo- 
a oti.tr fro.Ti i^jrj^;^*-;!^ to CO at large ; tli?n U-c other was taken in execution, and 

0.0./.;,. ■ WOU14 
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^•ovld upon this matter have maintained 2iVi auf^Ua querela \ be- BtoniLDt 
caul'e now the one is difcharged, not by his own wrong, but by the ^^^ ^^**- ^ 
JherifPs aft, of whom the party is put to have his remedy.— But j,°^- 555- 573» 
Gawdy and Fenner held, that this was not any caulc to dil- 33.Hen.s.pi.i8, 
charge him ; Popiiam and Clench abfgafibus. 5- ^^' 5*6. b. 

jK Moor, 4.59. 

. ' r -K ir iP ClO.Car.75.240. 

Bunco a^amft Mariton. Casz 10. 

PROHIBITION. And furmifcth, that he was parfon, and the a vicar endow- 
^ defendant was vjcar of tlie fame church, and fucd him incourt ^ ^^ ^'*i'^n"ii 
chriftian for tithes, upon an endowment, that the vicar Ihould n'^t^p* thhcsof 
have the tithes of all the lands within the parilh ; and allcdgcth his gkbc 10 ihc 
tint he pleaded there, tiiat he is parfon imparfoncc there ; and that part^n. 
tlie land, whereof titlics arc demanded, is parcel of his glebe ; and ^'<''*- 5?S. 
tljat they of tlie fpiritual court would not there allow of this plea. s.Roll.Abr.^^j. 
And it was held clearly, that a prohibition lay upon this furmifc; ^J^j<5''»457-v^''' 
for twlcjia dt'shnas Jlhtre ecdejuv non dibct, — 1\\XFIELD laid. That ,|. Co, 14. a. 
here lately this Jiiattcr wa'? in (jueftion bctv.ixt Yoioig and tlie par- 2. ni. c^n^. 31. 
fon oi BoxUyj in the couiitvof f flits; and adjudged, that no tithes 5. K.ic. /.hr -9. 
fiiall be paid of glebe-land.— But PopHAM'faid, If the vicar be ^^'^^^'' *'*'^- 
cr.dowed to have all the fmall tithes within the parilh, and the *55' 
parfon make a kafe of his glebe-land, the lellee ihall liave the 
fmall titlies arilwig therefrom to the vicar, and the grofs tithes 
th^rcc^f to the Icflbr. Which w::s ac;rced pa- (.\':tijm. 

Sir APiLony M:ivnie cr:^ciiftft Scot. ^^'* »'• 

Eajicr Ttrm , ^>i, l.t\z. A' v'// 4 2 . 

Li^RROR of a judirnient in debt upon an obiigntion in tlie com- Debt cm bond 

^ mon picas (quo-/ iwc^e miu, Jo!, 450.). The conJ.iticn was, to *'7 ?^^^'^^^-^ 
.' \ ^' • 1 ■ V 1 ■' • I '.'1 of a covenant by 

pcrtonn the covenants withm lucn an indenture. 1 lie covenant, ieirr.r,thai ifilio 
wherein tlie breach was aliigneJ, wns, Whereas lie had kt tlmt l:ind l.:iT;.cVu: render 
to S.ot for twenty-one years, he covenanted, upon furrendtr of the af anytimt-dm* 
fin't leafe, to make unto him a new leafe for twenty-one yeai-s. >"K t»»c ^^rm, ha 
The defendant pl^.Js- thereto, that; Siot never finrenvf^red his leafe nVwTvII-. "rh* 
unto him. The plaintllF replies, that the defjiidint \r:A accepted LHor ^CLcpts a 
2. fine fur coKujansc cir drcit I'j/hc ciUy \Jc, of »SV/- 'John Sr/rrifgr and tin? ci the pre- 
others, and thereby had granted and rendered lmuo thc^n llie land "''•f'=i-^ 'ihi^u 
for ci?htv vears ; et hcy tsfc. And thcreypon the dekii.iant dc- " '"J.""'^ '^^ ^'^^. 
murred ; becaule iie dotn ntji ihew that he, nctwitlutananig this ,i;^. :;.i],e n.tri 
L.ife, had offered to make a I'lir-nd^T, fo to pcrt'ornj as mucli as en miih.wi'r.i i.g 
liis part was to Ix- perr'ormed, altliougii the ot!;er could not mrAkc otTcrcti to ili^ 
a kafe according to his covenant. And it was thtieupon adjuJgcd '"*-'"^-*'*' • 
for the plaintiff, for the defeiuiu'.it Ivm^o- diiiil.lcd lo ir.akc a leaie, ^"/'*'^.^* 
tie ncccje<l not tender tne luritnOcr unto him. And error l-einyj ,,^„k\,.« 
brodght hereof, it was aiiiirned (;:i!y in tlie point and nxatter ct law. Moor, .ic?.. 
Taxfielo moved, that tlie judgm.ent was erroneous ; fur tliii; ^"'^.'^''*/"' 
covenant to make a new k;^\\: is not to be performed, unlefs upon p^^W^'f' 
a former aft to be done by the lelFee, vix, tiic fmrendering, which Hard. 3R7. 
at leallwifc ought to be offered; becaufe tliere ouglit a proniptnefs 2. Roll Rq** 




168. — But all THE Justices refolvfcd, withoiu any great argu- i.Co. 25. 
incnt, that in regard* the drfondant hath dil'abled himlelf by this a- co- 51*. 79- 
inc to make tlic leafe according to his covenant, ?.nd the plaintiff ^^^^^^^^*^ 
il qot to make the fmrender, but v.kh an iiitcnt to have a uevi ^^^'o^^^^.,. 
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Maynii leafc, which he cannot have ; it would therefore be in vain for 
'scotf ^'"^ ^^ ^^^^ ^H furrcndcr : hut the covenant is broken of itfclh 
Wherefore the judemcint was aflSrm^d. ' . 

Cas« II. rartridge ugainji Naylor. * 

Eafin^erm, 38. Eliz, Roll 299. 
2"mi^ c ^^ p'RROR of a judgnM^in the, common pleas, in an aftion upon 
one finglc' w^' . ^^ ^' ^ ^' ^^^^^P ^Maryy c. 12. againft three, for imppiinding 
nalty only can * diftrefs in fcvcral pounds in three feveral hundreds. ' The caw 
be recovered, was, that three diftrained 1^ flock of fheep, and fcycralljr impoundc4 
tho' fcvcral per- them in three feveral pounds in fcveral hundreds. Upon no^ 
w^mmUtinrthc 8^^^^ pleaded, and verdif^ found accordingly, dani^cs were aflcf- 
offcncc. ^^^ ^y ^he jury at 40s. and tliereupon judgment entered, that every 

Ante, 331. of them fhould forfeit cl. (being the penalty given by the ftatute) 
Gould. 145. ana the treble of 40s. againft every of them.— Arid it was affiled 
Moor, 4C3. for error, that there ought to be but one ijl. againft them all ; and 
^TiT*?* ^^^ °"^ treeing of the 40s. againft tliem kll ; for it is t)ut one di- 
ciark*sCifc. ^^efs, and one offence in them all againft the ftatute. — And in 
Cowpcr, 610! HilaryfTermy 39. Ellz. beingmoved again, all the Court refolved, 
that it was erroneous : and for this caufe judgment was rcvcrfed. 
Casi 13* , Gybfon againft Garbyn, 

Hilary Term, 38. EUk. Roll I060. 
^ir^rrYfin tro- A CTION on tbc cafe upon trover and converfion of ^xteen 
Slewiih^m no- broad-cloths. The defendant pWs, that before the time 

tice is a convcr- of ^c trover and converfion, one Mortice was pofleflcd of thofe 
fion ? ~ goods, and fold them to the defendant ; and before he had notice 
Cowp. 448. that tjiey appertained to the plaintiff, he ifold them to /. S. The 
*• Term Rep, which matter, &c. And it was tliereupon demurred. 

Case 14. * Wcft againft Monfon. 

HilarjTerm, ^9. Eliz. Roll liS. 
^^^^^ *" '"' I7RROR of a ludgment in an affife in the county o( Lincoln^ be-r 
ffiS/t?/' ^""^^ Gawdy and Owen, Juftices of AfTif^ there. The affife 
find tha* the"''' ^^ againft PPyij who pleaded " nul tenant de frank-tenement^ named 
defendant was in the writ ; and if named; there was not any tort^ t^c. The jury 
tenant and ^.7. found, that " the plaintiff was diflcifed by the defendant, ^r^w/i« 
"^ff ^al^ho ^^h ' ^^Kf^PP^^^^^^^ nifi verba contenta in volwitate Roberti Monfon^\ (which 
docs jaot°find ^' they' found in hac verba) "conveyed a good cftate in the lands to. 
that the plaintiff ** ^^^^ defendant ; and thereupon they prayed the difcretion of tlie. 
was/*//*^of a ♦* Court." Thereupon judgment was given for the plaintiff, and 
f''*^^*^'i ^OT error thereof brought. 
♦.nLn " ^^ !k" ' Yelverton. The firft error affigned was, becaufe the affife 

tended, and the j • , ^ . ^ , 1 • 1 it- r 

^ords fuMntd ^^" ^^^ enquire of the tenancy, which ought to be m every cale, 
Tcjeacd. unlefs where the affife is taken in right of damages; as 12. ^Jife^ iC 
S.CPoph.iio. 20. Jffife, 4. 11. Hen. 6. pi. 46. 37. JJife, 15. 4b. ^fe, 29. 
a.Ron.Abr.6v3. 21. i^A, 20. 23. ^ffifej 2. 50. Edzv, 3. pi. II. And although 
Moor, 431, ^hc yerdift finds, qiiod ipfefuh temns, yet becaufe it is not faid liberi 
C^^Z>6^' Wm^«//, it is not good ; lor fo it may be faid of a tenant for years, 
1. 'ici-rtVcp. '^^ t^y ^^^SJ^' ^^^ ^he conclufion, prottt per breve fupponitury will 
241. not nelp it ; for that doth not prove him to be tenant. The ver- 
dict is alfo imperfeftly found ; and then the point ought alfo to 
have been better examined by the Juftices of AlSfe ex officio^ as 
li. Hin. 4. pi. 20. is i and becaufe they did it not, it is erroneous. 
—Secondly, It is not found, that he was'feifedbf any eftatc, fo as 
he might be diffeifed. Wherefore, 8cc. ' " * ' 

^ - -*'^ • - *' -^ • But 
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But all THE Court rcfolvcd, that in regard there was but one Wist 
tenant named in the aiTife, and the jury hath found that he diffeifed ^^''"-^ * 
tlic plaintiff, frout per breve futpimitur^ it is thereby to be intended, «>n8ok» 
that the plaintiff was feifcd ot fuch ^n cftatc, which might be dif- 
feifed {a)y and that the defendant is to be intended always tenant, («) Poflcffion 
in regard there is not any other named in the writ who could be "»<*«•» judg. 

tenant : but if there had been more defendants named in the writ,°J^J")^^J™V 
• - , - ' * \ r \ iTient can never 

then they ought to h^ve enquired of Jhe tenancy. amount toa Wi/- 

And all the Justices, except Gawdy, refolved, that the/^'^o^the/««- 
vcrdid was found for the plaintiff : a^d that wliich came after**''* 
the mfi being imperfed, (as it was agreed clearly by all that it was, ^^^'^' 7®'* 
for they found not, that Robert Monfon was at any time feifed of 
that land, that he might nu^ke a will, nor that he made any will), 
it was idle and void, and judgment (hould be given upon the pre- 
ying verdia, as in the cafe of Sir Rowland Hajwardy Dyer^ 372. Cro. Car. sia. 
And the verdift being perfeft before, that which comes after the ^"^^41- 
•mfi being idle and void (hall never hurt it, but judgment ihall be^^* ^** 
given upon the verdift which is good ? but where that which 
comes after the mji is material, and is well found, the Court fhall 
then adjudge as well upon that, as upon the reiidue of the verdift. 
And aldioughthe verdift was imperteA, and the tenant might have 
prayed a certificate of ajpfe to make it more full, fo as judgment 
might have been given upon the entire verdift ; yet that needed not 
be awarded by die Court ex officio^ but they might well have 
adjudged upoti that which was found. Wherefore the judgment 
was affirmed, againft the opinion of Gawdy. 

GAWDvfaid, that he always held the verdift to be impcrfeft, and 
that no judgment ought to be given thereupon. But in refpeft he, 
was infonped by Owen his companion, that the opinion of many 
of the Juftices, upon conference with them, was, that the firft part ' 
of the verdi)^ was perfeft, and that which came after the nifi was 
void and idle, and that judgment ought to be given for the plain- 
tiff, hc'aflcnted thereto; yet in his opinion held, that the verdift 
was imperfeft in all; for the jury intended not to find the onp 
part without the other : and it is not a perfeft verdift, for it is all 
iu one entire fentence ; wherefore they ought to have adjudged upon 
^11 together, and fo not like to the cafe in Dyer ; for ^ere was 
^n abfolute verdift given, and that which came after was idle. 
Wherefore, &e.^But notwithftanding the judgment was affirmed, 
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^^ Trinity Term, 

38, Eliz. In the Common Pleas, 
Sir Edmund Anderfon, Knt. Chief Jujlicc^ 
Thomas Walrafley, Efq. ^ 
Francis Beaumond, Ef^. \ Jujiices. 
Thomas Owen, Efq. J 

Sir Edward Coke, Knt. Attorney General. 
Sir T. Flemijig, Knt.uSoUcitor General. 

Ca$i I. Childes againft Wefcot. 

%tz this cife ' I ^HE-cafe was now recited to be-r— Tenant for life, remain-* 
n»eRai>cr, I dertofourotlicrsfortheirlives. Thelcffor in reverfion levied 

^etm, pL 2», -*- a fine fur conufuncc clc droit come de ccq^ tffc. to the tenant for 
P- 47«'* {ife, and tp one of thofe in remainder, to tlie ufc of the tenant for 

life, for his life, and after to the ufe of the other in fee; the tenant 
for life dies ; he in remainder, who took the fine, dies ; and. Whe- 
ther his heir fhould have that part ? was the qucilion. And it 
was rcfoivcd bv all the CourV, that that part mould dcfcend to 
his heir, and mould not furvive. 
A ifjfc hy huf- ^ut it was then niovcd in arrcft of judgment, that he declares ii> 
b.iirf aiwi wife an cjc^fione frm^y of a leafc by baron Vind femc^ and Ihews not that 
n.-y be ^ikadcdJt was bv deed ; and without a deed it cannot be a Icafe of tho 
vff'kHjfilicwirgy',^^. £qj. j^gj. acceptance of the rent upon fuch a Icafe cannot make 
!•«*:" ^*' i^ good {a) ; and in proof thereof was cited D}a\ 91. 21. Hcn,Z. 
Ant:'.ii2.438./>/. 2. 1 5. Edu;, 4. />/. 13. 21. Hen. 6. pi. 24. 
470. Walmsley. Although he counts not of a deed, yet a deed 

>. Co. 61. niay well be intended. 

3. Co. 21. Anderson. That cannot be, but he ought to count thereof 

Piowd. 451. precifely, if a deed be naccirary. 

to. 109. 112. ^j^j afterwards a precedent was flicwn unto them, Eafter^ 33. 
(tfT'se^Tvide^ Ji;Vz. Alofciy v. Gilbert^ where he made his count of a leafe by bar&n. 
Cowr». 7.oi. jind /t'wr, and mentions not any deed, and yet adjudged to begood*^ 
IDouRl. 57- And Drew faid, that he was a counfel therein, and that then this 
3. Term Hep. exception was taken thereto, and that tiien another precedent was 
fliewn i;i the cj^ueen's bench, Di?,gs v. Wither ^^ and there adjudged 
i. Co. 61. good. — \Vhcrefore,uponthefereaVonsandprec«dcntsftiewninCouit, 
( being the lafl day of the tcfrai j the plaintifFhad judgment to recover^ 

Ciisi 2. Sharp ogiur.jl Sharp. 

jt is fciiwi inT '^ J^O^^ ^ fpecial verdidl, the cafe was, That 7- ^- being feifed of 
fee, ard* being '^-^^ ^^^ ^^^» bcing upon the land, demiled the land to the 
ont'e ami, he plaintiff for life, et quod nulla aha dclibcraUo fc'ijina faHa fuit\ and,^ 
dtmifrd it (by Whether this were a good leafe for' life, benig but by words only 
uirl^/1'^c/^r^P^" the land ? was the qucilion. 

itn-jJ^ "^Utifxn Anderson. It is a good livery, and fo it hath been held to be 
m*iimudi. Ad- before tliis time, and fo 1 can ihew you. But tlie cafe is better,^ 
jodgtrt that this for tha jurv find quui demijit for life, being upon the land, which. 
IS pot a g3pd jg -ji^ exprefs finding of the leafe ; and although it be afterwards 
Anttr 4S1. found, qii d nulh e>lia libcratio fe'ijlnafadafuit^ it is not material ; 

Moor 458. 6. Co. 26. a. Co. Lie. 48. b. 38. AIT. %, i^. RoUx Ab. ^, q. Cq, 1^8. Cro. Jac 8o^ 
|. Conit Dig, ^^8, y^ Wooii s Cpp. 516. 

W)4 



Trinity Tei;m, 38. Ellz. In C. B. 48^ 

and in the firft words there is a good livery and leafe intended, Shaip 
I and it fhall be good in pleading, a mulio fortiori y in a verdift. ^g^i*^ 

Walmsley. True it is, by the firft words, ifno more had *"^*^- 
been found, it Ihould be intended to be a good leafe, and a livery 
in faft to have been made : but when the jury find further, quid 
roilla alia Itberatio Jeijirut fatia fuit^ they have thereby left it to our 
judgment whether it be a good livery or not ; which it is not, for 
livery is a folemn thing, and oughr^o have an external aft, and 
not words only, fo as die intent of tlic parties ought tp be appa- 
rent to have a livery. For Bra^on and Brittqn hold, that a tree- 
hold cannot pafs by words only. 

Owen a id Be aumo'nd accordant. For livery is an aftual things 
^nd ought to be made by fome aft done ; and words upon the 
land, " I let you this land, 6cc.*' cann9t make the land to pafs; 
and the verdift is plain enough, that they did not intend any other 
livery, than by words pnly, 

Anderson. If there be words ufed upon the land, to Ihew 
the intent of the parties to make the land to pafs, it is a good live- 
ry; as in Ao^tx ad ojiium cccUJi^p^VwtTy within the view although 
nothing be done, but words ufed only, yet the land fhall pafs 
thereby. — But, notwithftanding his opinion, it was adjudged for 
jhe defendant, that it was not any leafe, — Note, that ferjeant 
Glanvil faid, fuch a cafe was between Swan and Sparks. 

By 19. Car 2. c. 3. noleafei, &c. either or note in writing, figned by the party, &c 
freehold cr for lean gf ycjirs, (haJlbeaflign- Stc a, J orm Rep. 739. 
ed, granUfS, or furreodertid, unleAt by deed, 

Huit dgainji Cogan. casi ,. 

nrHE cafe was, Two perfons recovered feverally againft one ^,. upon a fc- 
* in dejit. He who had the firft judgment, fued firft an clfglt,c^n<\tie^it,whc^ 
^nd had the moiety pf his land delivered in execution. Afterwards, ^'^^^"^ ^^^ ^^"'^ 
the other fued an elegit, and the fhcrifF prayed the advice of the ^'j^'J^f ''^ ?"^ 
Court, whether he fhould deliver the moiety of the entire, which rcm^ningmJie! 
was ali that remained, to the debtor, or but the moiety of the moic- ty of the dcfcn. 
t)% vix. the moiety of tliat which remained to the debtor ? danfs lands? 

And Anderson, Beaumond and Owen held, that he fliouldHard.15.27. 
deliver but the moiety of that moiety which he had at the time of *• ^'^°^"*- 97- 
the writ awarded. But tliey advifed the fhcriff to return that fpe-,^',^^"^' "59- 
cial matter. Fide 10. Edw, 2. ''Execution,'* 'that the ^Titirooc\i4. 1'-". 
moiety fhall be dejivered. * "*' 

Crofs againft Powel. c^^^ 

T^EBT. The cafe was, A deed-poll was made between Cn^/j^ deed poii,if.u- 
-■^ and Powei, whereby Crofs covenants with Powel to affureun-/«.7;/y diiivcnJ. 
to him fuch land, and P<?xtv/ by the fame deed covenanted with'"* soo^*, and wiit 
Crofs to pay unto him for it 40I. P(?zt/^/ delivered the deed firft to ^yPP^*"^ *" *^- 
Crsfs^ 2nd Crofs afterwards delivered it to Powel. Crofs brings ^^'J^^j^ 
debt for this 40I. And all tliis matter being difclofed by pleading, PoftI 487. 49s, 
it was thereupon demurred by the defendant, pretending, that by 862. 
this re-delivery of the deed unto him it had loft its force. — But all Lit. 550. 
THE Court held, that it is a good deed to both; for here is ^i^'^^'f^*' 
writing, fcaling, and deliverjr, and the delivery thereof to the de-^* "^ 

fendant is not material : for if a deed be delivered to be cancelled, 
to the party himfelf, yet if it be not cancelled, and the other gets 
it again, it remains a eooc^ deed, Wherefo^[c jt wa^ adjudged fof 



484 Trinity Term, 38. Eliz, In C. B. 

c^«« $• , Stephens againft Eliot. 

AkafcddWeredl^JECTIONE FIRM^ of lands in Stepney y in the county of 
iipontheJanri,by H* Middlefex^ by Edward Afcue. Upon the evidence it appeared, 
^^^oiw^^^"^ £^a;W Afi^'y ^c leffor, being in the county of Lincoln, deli- 
poffeflion, ir vered a letter of attp|rncy to deliver this leafe upon the land. But 
Toid. it appeared further upon examination of the witneiles, that the 

Ante, 446; Jeffor in the coynty of Lincoln, being out of pofleilion of the land, 
Co Lie 48. delivered that leafe to the attorney as his deed, to the plaintifPs 

3. Co. 55, ufe, and afterwards the attorney entered into the land, andaccord- 
a! R^ Abra *"8 ^^ *^*^ warrant delivered it to the plaintiff upon the land.— Yet 
3*.Bac.'Ab.4oo!P^^ CuRiAM It was held to be a void leafe; for it was delivered in 
1. Wood Con. the county of Lincoln, when he had nothing in the land. And 
€51. 715. 715. although it was moved, that the firft delivery was void, therefore 
Shep.T0uch.67. the fecond livery was goqd ; yet thejr held it to be void : for al- 
503. 60^. **** though the firft be void, to pafs a thing, yet it is his deed by the 
t.'Tcr.Rcp.739. firft delivery, fo as it takes thence its elfence; whjrcibre thp fecond 

delivery thereof was void. 
Copyhold lands SECONDLY, It was moved, admitting this to be well delivered, 
^^''j^** '?J^ that the land being copyhold land, and let by a copyholder, whc- 
inentatcommon^^^ the plaintiff might thereby maintain an ejeeiiQne firm'f at th^ 
law. common law ? — AndallTHECouRT,excepting Beaumond, held^ 

Awe, 224.469. that he could not. For the nature of copyhold land is to bcreco- 
*oft. 5a4- S35'*vered only in the copyhold court, by plaint according to his cafe, 
JdVid7com«,*^"^ *^^ '^^ ^^^ "°^ ^"y conufance of them, but as, tenants at 
9. Co. 75. b.*^ will ; 2ii^d although their guftoms arc pleadable, and allowable at 

4. Co. 26. our law, yet no aft ion can be maintained for them atthecommoi> 
Cro. jac.403. law, nor by any writ of the queen's. But Beaumond dpubted 

Moor. n8.272. thereof. • 

539" 5^9* 

Ciib. Tcn.213. Thirdly, If tenant in tail of a copyhold furrendcr, whethcy 
Surrender of a it be a difcontinuance, and ihall take away the entry of the iflue ? 
copyhold by te- — And,PER TOTAM CuRi AM, it Ihould. For being admitted that 
3ffwntii!Miicc* ^^ is tenant in tail, it is to be admitted alfo, that he may nudce ^ 
Ante, 148. difcontinuance, which cannot be by any means but by furrender j 
Port. 717. for he hath not any other couVfc of conveyance. Wherefore, &c. 
Vidt contra, 4. Co. 23. Moor, 358. 753. Co. Cop. 78. 2. Bac. Abr. 95. Cowp. to*. Ante, 14S.' 

^^" ^- Wright againft Penry, 

*r*^rImT'F^'^^'^ SUR DISSEISIN oUdiffiifm made to himfclf. The 
rraa?on"Sda- plaintifFprayed a writ oi eftrepement ; and it was doubted, whe- 
nagts. ' ther he Ihould have it, becaufe he is in this aftion to recover z\\ 
iintc, 39J. his damages. — But afterwards ilpon good advice the writ was 
I oft. 774. granted; for otherwife the plaintiff might have his houies and 
»• in^ 3»H. woods defaced and deftroyed, and turned to his remedy to recover 
Repft. 47. jj^ damages againft one, who peradventure h^th not fo mud\ in Value, 
Moor, foo. F. N. B. 60. 5. Co. 115. See the 6. Edw. i.e. 13. The moft ufual^way now of pm.' 
venting wafte is by application to the Court of Chancery. 3. 61. Com, 227, 

c^,j ^. Anonymous, 

An archbifhop'^OTE, th^lferjeant Daniel hid, he had feen this precedent: 
ftall be fined for -*'^ That the feifhop of Durham imprifoned one for a lay caufe ^ 
*Kainft*a"bimo thereupon the archbifhop of tork, as his fovereign, cited him to 
forexccftofju-*PP^^^ before him to anlwer for that imprifonment : whereupon 
rifdi^^ion. Complaint being made to the king in parliament, the Qiatter was 
a. inft. 600. heard there, and the archbifliop fubmitted himfelf to the king's 
4Com.Dij;. grace, and was fined four thoufand marks,— An4 the Justices 
*^^' /aid, they had feen it alfo. 



Michaelmas Term, ^^ 

38* and 39. Eliz. In the Queen^s Bench. 

Sir John Popham, Knt. Chief Jujlice. 

Sir Francis Gawdy, Knt. 1 

Edward Fenner, jE/y, >• Jujiices. 

John Clench, E/q. j 

Sir Edward Coke, Attorney General. 

Sir Thomas Fleming, Solicitor General. 



Comyns againft Beyer. Casi i. 

Trinity Term^ 38. Elix. RoU i)^y Middle/ex. 

ACTION OF TROVER of nine oxen, at Stepney, in the a jnftificatJoii 
county aforefaid, 29 Auguft, 37. Eliz. and converting ^^^^^^^''^ 
them to his proper ule the lame day, at the fame place, &c. t^^fhTinm^ 
The defendant pleads, that the vill of Crawlty in the county of kct overt, im. 
Suffix \Si and time whereof, &c. was, an ancient vill, within which pUediy confeflei 
habetur €t tenetur^ and time whereof, &c. hath been held one fair ^^ *Ucsation 
CTcry year, upon the 29th Auguji, for all tlic queen's fubjcfts thi- I^Lj^ ^^ 
thcr reforting : et qmdante tempus^ quo, l^c. viz. the faid 29th jIu- pUintiff. 
guft, 37. EU%^ one fFtiliam frhite was polleflcd of thofc nine Ante 146, 174. 
oxen, and them to the defendant for 28I. the faid 29th Augujl in Cro, jac. 165. 
open fair fold and delivered, whereby he was of them poflencd, as «o- Co. 9x» 
of his proper goods, and them converted at Siepmy, in Middlefcx^ 
the fame ihy in the declaration, prout, Ufc, It was thereupon de- 
murred. — ^Firft, Becaufe the declaration fuppofeth the property of 
thofe goods to the plaintiff, and the defendant doth not confefs, 
nor deny it, nor anfwer thereto. But the Court held, that his 
pica was good enough as to that. For when he juftifics by buying 
m a market overt, it is thereby allowed, that the property was in 
the plaintiflF ; but he is bound by that fale, and he needed not 
othcrwife confefs it. 

Secondly, The prefcription is allcdgcd, that there had been in pleadin? a 
a fair in that vill, and hedotli not allcdge it to be in any certain Tale in marked 
perfon, &c. But it was held to be good ; for he need not take co- ^"^p* *' *' "^^ 
t)Q£ince in whom it is : and fo is the ufual courfc of pleading in jj.^<jfe?hc mar*' 
fuch cafes.— Thirdly, he alledgcth the prefcription to be to hold kct to be in any 
4 fair there every year upon the 29th Augujl, and he doth not ex- certain perfon, 
cq)t Sunaayy as it ought to be. Sednon al/oiatuf. For a fair holden ^ ^^*']^ ^** 
upon the Sunday is well enough ; although by the 27. Hc?t, 6. c. 5. Sunday, o" thaf 
there is a penalty infliAed upon the party that fells upon that day, any toll' was 
hut it makes it not to be void. — Fourthly, It is not alledged paid,or that the 
here that any toll was paid, for otherwife the property is not ^«°<*""'^*«*»^P«- 

I MM allocatur. For it is not of necefiity, and in many vills no toll * 
[ is ulcd to be paid : and if it ought, it (hould be fhewn on the other ^^' i^^' ^96* 
paityto tvoid the fele^ that therc^^s^s not any toll paid. — Fifthly, JfBi.Rep.497. 

, Poft 5$9. Hedei) ^% Va\scu ^^« 

i 



485 Michaelmas Terni, 38. and 39; EJiz. In B. R. 

CoMTNi It IS not allcdgcd, that fVililam White was pofleflcd of thofe goo<is; 

/^'""^ as his ptopcr goods, nor that he had any property in them, bu^ 

*'■• generally, that he was pofleflcd of f hem, and fold them.— 5^^ mri 

allocatur ; and, notwithftanding thcfc exceptions, and others, it 

was adjudged for the defendant. 

CAst 2. Harrington agalnft Wife. 

hichdtlmas Term, 37. W 38. Elix. Roll 226. 
Articles by T\EBT for 60 1. rent upon a leafc, 23d Sept, of lands irt Newad^ 
^^^^t^*s^d ^'""' "^ ^^^ county of fVarwlcky HABEf^nvM a /ejio Sanftt 

♦^IglwithaTl^. -^^*- prox'm. futur. for Ave years, rendering i2o\. per annum at the 
" doth let the t\^'0 feafts. The defendant pleads, nihil debet ^ tffc. A fpecial ver- 
Vfaid lands, dift was fouitd, fhsit thefe Wer6 teftain Articles indented m writing 
** &c,y amount Qf ^j^e fame date, whereof the plaintiff fealed the one part to the 
iLfc'ZdT^Z defendant, and tlie defendant fealed another pirt to the plaintiff; 
wi/tf that the lea which were in this manner; ** Imprimis, It is covenanted 
fee "ftiallpay " and agreed between the parties, that James Harrington doth let 
•| to the raid jt " the faid lands for and during five years, to begin at the feaft of 
rsTK^^refcr" " Saint Michael next following; Provided always^ that thcf 
tat^oiTof '^rcnti " ^^'^ ^A (^^^ defendant) (hall pay to the plaintiff^ annually du- 
and nbt a con- " ring the term, at the feails of Saint jWchael 2J1A the Annunciation^ 
<iit»on. «* 1 20 1, by equal portions. Alfo the faid parties do covenant^ 

Ante, 33. m6. « ^^j^^ ^ leafc fhall be made, and fealed according to the cffeft 
«73. 306- 385- i« of thcfe articles, before the feaft of Jll Saints next enfuing.'' 
^S^n^Ik « And they further find, that he entered by force of that demife, 
a.Roli.Abr^4 . ^nd that the rent was arae^ prouty Isc, And it, occ. — ^Two pomtar 
Moor, 459. were moved. Firft, Whether it were an immediate leafcj 6r but 
Cro. jac; 94* an agrccmerit to have a Icafcf made, by rcafon of the laft words, 
S^ ^5* which refer to a kafe to be made, and fealed ? But all the Justice! 

jiWood'i'con. ^^^'^ ^^ ^® ^^ ^ good leafe. For tlie words, ** it is agreed that he 
369. 37X. " doth let," being in the prefent tenfc, is a good leafc by the 

Strange, 651. words of the agreement, and that which follows is in reference to 
B. R. H. 305. further aflTurance, &c. and the rather as it is here, for tliat it is 
3.Com.Dig.248. j^ |^^ made after the bceinnine of the term : fo he ought to have 

3. Bac.Abr.42i, - /. 1 *J» I , I • I z ^ »-. I r 

^,j,. tlie term prefently at Alichadmas, 21. hen. 7. pi. 36. i. Ed'u, 6. 

i.Fccr.Wiil.i6. Bt'o. " Lcafcsy'' 66. — Secondly, Whether thktroz'ifo were a good 

71. 330. 781. refervation of the rent, or a condition only, tor that there is not 

^ if"^ Ab^*" 5- any words of agreement to pay it, nor any refervation ? But all 

t Tcrm'^Rep. '^"^' JUSTICES held, that it was a good reservation ; for being by 

444. 736. articles, whereto both of them were parties, it is an agreement that 

2. Term Rep. the rent fhall be paid annually during the term ; which tanta- 

'/IJ' mounts, as if it had been a refervation upon the leafe by words of 

refervation. And Popham faid, that it was a refervation and 

condition alfo, as in the cafe of Sir Henry Berkley (a) ; where a 

provifo joined with the words of covenant make it a condition^ 

and a covenant alfo. — And it was adjudged for the plaintiff. 

(a) Eafter Term, 37. Eliz. ante, 385. 

Caii 3. Hall (igainft Hennefley, 

Hilary Term, 38. £//«. Roll 
Words inrjpuN A CTION FOR WORDS. Whereas he was robbed by perforii 
Ing THiFT- r\ unknown of divers parcels of linen cloth ; that the dctendant 
ti^abl^IndVf pra:mifa/ciensy in flander of the plaintiff, fpake thcfe words in the 

alledged to be fpoken in tbt frtfenet of divers. It fhall be intended, iftcr vcrdid, in their bearing. 
>fob, 26$. I. ilQU«Abr.74. No7,5. Cro. J«c. 39. Cro.Car.x99. 4. Bac. Abr. 4x2. Ccwp.276. 

pre- 



Michaelmas Term, 3^. and 39. EKz. In B. R; 487 

prcfcnce of divers others, viz. •* Hugh Hall*' {innuende the plain- Hai t 
uff) " hath received three pieces of his cloth again of the thief, "^^""V 
'^and beareth witli the thiet, and if I have any hurt hereafter, I "**^***»«-»^^ 
" will charge him with it." After verdid for the plaintiff, it was. 
moved in arrcft of judgment, that an aiiion lies not for tliefc 
words. For when he faith, that he was robbed by perfons un- 
known, then the faying that he received his goods of the thief is 
not anv offence ; for it is not alledged that he knew who was the Ante, 52; 
thief, from whom he received his goods. And to fay thit he bare ^"^- ^^' 35S» 
with the thief, is no offence ; for one may bear with a thief; as ** "*!j*' ^ 
to bear with him that he Ihall not profecute him, which is not any \\ Hawk^i^i- 
offence in law ; and one may receive his goods again which were »] Hawk. 4(0. 
ftolcn without offence (rt), unlefs it be done on purpofe to con- 
ceal the ofiender, and to help him to cfcape. — It was moved alfo^ 
that this declaration was not good. For it is, tliat he fpake tliofc 
words in prafentia diverforum^ and doth not fay, in auditu ; and if 
none heard, it is not a flander. — And as to it, non allocatur. For it 
Ihall be neceffarily intended, that it was in auditu^ when it was in 
^rafentta^ lie. But for the words themfelves, they all held, for 
Dotn reafons alledged, that they were not actionable. Wherefore 
it was adjudged for the defendant. 



(4) Sed inde 4. Geou i. c ii, and 15. Geo. a« c, 36. by which a penalty is infliaed 
m this offieace. 



Cask , 



Sleigh again ft Bateman. 

Hilary Term, 37. Eliz, Rcll ^14. 
ASSUMPSIT. And declares, vi\\(:rQ2S Henry CaVi>:dl/h^ i{\: J/^ril^ A KfTcc To/' 
" 27. Eliz. let a clofe called Rij^grn-lfootb to one Hu^b ButC' 3e.•'■^ ca .not 
^a« for twenty-one years, who afli.<'ncd it to the plaintiiF; that ^"^|^'^''|^';.'^^^^^^ 
the defendant, ^Murcby^^.Eliz, in coiifidcralion that the plaintiff, [^Vu.rc-T^VcHiil 
at the inftance and requcft of the defendant, reconccderet, or yield icafc; butif ihe 
up all his intereft a^d tenn for years in the faid clofe to the faid icff^^ fjyroti.e 
Henry Caroendijhy ac contentm ijfet that the faid He7iry Cavcndijh^^^^^ '- 1 im 
ihouldhave the faid clofe, ad utindum ad volwttatcm fuaniy alfumcd ii^n^.!'u' bate^tU 
to Ihc plaintiiF to pay to him 70 1. when he fhould be thereto « w,- this is 
rcqucftcd ; and alledgeth jn faft, that afterward, ovz. lotli Marchy a good furron- 
37. Eliz. adpradid. injlantiam ct reqwjhum of the defendant, he did ^^* 
r^nt and yield up his faid leafe to H. CiivvrJ[lh, and was con- ^me, 164. 269, 
tent that the faid H. CavcndiJJj (hould have tlic clofe to ufe at his poft.Vil. 
will ; and for the non-payment of the 70]. by the defendant, the ^^ j'.^ 
plaintiff brought this aftion. The defendant pleads a fpccial pica, a.Roii.Ai'rV- V. 

j and travcrfcth the affumpfu modo ct forma ; and hereupon a fpecial i. Leon. iSc. ' 
tcrdia was found, v/z. " that //. Cavcndifn let ut fupra, and the a- Vent. uj^. 
"affignment to the plaintiff, and the ajjumpfit^ as it is alledged ; ^**^^^^^|^- 
" and that the plaintiff, loth Murchy 34. Eliz. at the defendant's ^* m^.X^X 
^ requeft delivered an indenture contaijiing the faid demifc to one cro j^c 61*9. 
* " IViUiam yackfon^ to deliver Jimul cum toio fuUu ct intcrcjfe termini Ld. Kay. 401. 
^ fTitdi^iy to the faid H. Cavendi/hy upon the defendant's agree- "4* 
^'ment to pavto the plaintiff tlve faid fum of 70I. And that/w- ^^7if Vo.'" 
**ferinde the faid JViUiam Jackfony for the plaintiff, and bv his ap- ,* Term Rep. 
^ pointment, delivered and furrendered to the faid H. Cavendijh 441. 
•* the faid indenture and demife, and the eftate, intereft, and term 
•* of the plaintiff therein ; and that the faid H. Cavendijh accepted 

I ? thereof^ Ud plucked away the feal thereof. And it v as further 

'* tound| 

I. ■ . 

/ 
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SLixcii «* found, thstt the plaintiff was content that the faid H: Caven£Jh 
rtfaiir// <( Ihould have tenementa frttdlda uti dd voluntatem fuam ; and that 
" afterwards, the fame diy, H. Cavendijh ntade a licw leafe thereof 
" to the phuntifF ; etfi^ ^c.** And hereupon it wis moved, that 
this verdift is found for the plaintiff. The t^rhofc matter here 
only is. Whether this be a good furrertdet* made according to the 
qjfumfjit^ knd fo a good performance according to the confident- 
tion sdledgcd ? — First, That by the delivery o7 the indenture of 
leafe to Will. Jackfhn^ ad deliberandum Jimul cum totofiatu et interejji 
fuoy to Hen. Cavendijh^ and he delivered it accordingly, it is as good 
a furrender as if he himfelf had fiirrcndered it by exdrcfs words : 
for qui per aliumfacity per feipfiimfacit ; and if he nimielf had deli- 
vered the indenture, and "all hi§ interefl in the land, to the leflbr* 
who had accepted thereof, ind cancelled the deed, it had been a 
good furrender. The law is the fame where he delivers the leafe 
to a flranger, and commands him to do it, who doth it accor* 
dingly. — Secondly, Admitting there was not any filrrender 
made by this aft, whether, when thfe leflcc himfelf accepts df a new 

Ante, i64« leafe from the lefTor, it be not theri ia good furrender ?. as 37. Hen. 6. 
pL 15. is, and fo the coniideration Is well performed. The 
Court as to that held clearly, thit it is not any furreiidcr ac- 
cording to the ajfumpjit : for it ought to be aii abfolute furrender 
in deed, and not a furrender irt fuch manner ; and fuch a furrender 
alfo, tliat he might have the land in him to difpofe of afterwards td 
whom he would, which is not here done by this taking of his fe- 
cond leafe. — Thirdly, It was moved, that this is a furrender by 
agreement, that tlie leffor fhould have the land to ufe at his plea- 
furc ; which is a^ good a furrender as if i^had been by exprefs 
words that he did furrender the land. For whert it is agreed 
that the Icflbr (hall have and difoofc of it, it is as much as if he faid, 
he yielded up all his interefl ; for otherwifc the leffor hath not any 
authority to difpofe thereof. And to that purpofc was cited 
21. Hen. 7. pi. 7. 40. Kdvj. 3. pi. 24. Dyer^ 251. But it wai 
thereto objefted, that this is not any .furrender ; becaufe it is not 
found that he ufed any words to the leffor, that he was content, &c 
but the jury had only found that he was content, &c. which might 
be by aflcnt of hijJ mind. — But all the Court refolvcd as to the 
firfl point, that it was not any furrender : for one cannot autho- 
rife another by words only to make any furrender of his leafe, al- 
though it were but a leafe for years. As to the third, they all 
held clearly that it was a furrender : for when the leflce agrec^ 
with the leffor, and is content that he fhall have the land again, it 

Co. Lit. 337. b. is a good furrender of a leafe for ycai^. And fo it was agreed iii 
Brown v. Kingfwelly that a leafe for years may be termined by fuch 
words : but it was there doubted, whether a letfe for life might be 
fo determined ; and the jury finding that he was content, it \i 
thereby as good a furrender as if it had»beeii fouiid th^t ht ufed 
fuch words. — Wherefore it wsfs adjudged for the plainti^. 

By 19. Car. 2« c. 3. no leafes, ciUcet, Writtnf, figoed by tba^ ptity fmrrtHde^tmgi 
or interdU, cither of freehold or term of See Gilb. C^af. in £q. mjC. «• WilC tj: 
i^n^ (baU be fmrtwdtrtd onleft by deed bi Go. Uu 33S. mtf (1) 
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Halman agai/tft Collins. ^'^'* 5« 

Micbaeimas Term, 37. liS 38. Eliz, Roll 211. 
"pRROR of a judgment given in Plymouth in an affumppt^ wherein reciting the 
^ the defendant pleaded mn ul'u.nh/lt-, and found ai^ainil him, and ^^^^^ ""^ '" '''}''' 

• I • r ' 1 I • ^rt- -fM i- .1 % 1 n'T court, It 

judgment given for the planitifr. — I he iirlt error aiugned ore tcuus q^u^^ appear by 
(for it was not air;gned upon the record,^ \va<^, Ikcaufe the llile of what authority 
the court is, *' Bursas {lomm<e rernice burgi dc Pl\mouthy ibid. /^/7r. ItishcWj whc- 
•* in Guildhall, coram Johanuc Philips, m^iJ(Hr nnjdcm burzi, 18. y^priL ^^J^^^f/^fg^^ 
" 36. £"/.''c." and fhcws not in tlie flile of tlic court by what ^^^'^^ J^Tlu^^^^' 
thority it was holden, viz, by prefcription, or by charter: and of^ ° ' 'J/^^' 
fuch inferior courts, their authority to hold pleas ought always to Moor, 422. 
be ihewn, otherwife the court of queen's bench cannot take conu- Owen, 50. 
fancc of them. 13. Edw. 4. pi, 8. Dyer, 262. 2. Rich, ^, pi. <),^^^']*^' '*4» 
and Hilary. ^I. £//z. Roll 826. Stcinton v. Roo-crs. — And of that"°^*^l' ,^,^ 
opmion was the whole Court, Popham abjcnte, Cowp. 19. 

A fccond error was ailigned, Bccaufe it appeared not upon the it muft appear 
jccord that Halman the defendant came in by attachment, or that^'^''^^^''*^^^':^ ^^ 
he declared againft him fub cujiodia, l^c. But the record is certi- ^^^^[^^ 
lied only in this manner, after the llile of the court, as before, &c. brought in. 
** //I CqU, qucritur vcrfus Greg. Halman dc plucito tranfgreJjio)fn fup, 
•' cafuniy bfc. Etfunt pUgii dc profcqucndo. Job. Doe, R, Roc, Et 
•* Wide idem fVillielmus qucritur, quod cum, bfr.^' vSo he Ihews not 
that any proccfs was awarded again il tlie defendant, nor tliat he 
came in b)r proccfs, nor that he was Jhb cujhjdia of any, as is the 
ufual courfc in fuch cafes. — And it was held to be a manifeft error. 
But it was doubted, whether it were not helped by the ftatute of 
jr^fayls, being after verdift. 

A third error ailigned was, Bccaufe here was a difcontinuanceThc 32. 7/. 8. 
after the verdift, and before the judgment ; and tlie iir.tutes do not^- 3o-^*^^erdsto 
aid difcontinuances after verdifts, but only difcoririnuances l^cfore'^^^^^^^^^^^iJllJ^ 
verdifts, whereof the party might liavc taken advantage before thctcr wtnMa as 
trial. — But Gawdy and Fexnlr laid, that it was aided by the before, 
ftatute, which remedies all difcontinuances, :is wcil after as before. "^4•^5•'^""• 
And divers other errors were ailigned for infufficioncv in the de- ^* '^* 
chration: but becaufe they hekfthe firll to be a maiiifcll error, J* ^^^^'^j^^'^'i- 
thev fpake not to any others, but revcrfcd the judgment. ^^5^ * *^' 

Long's Cafe. HtiT 

'yrrlLLIAM long was indicted at Ncrzi-ich, within thecoun- Aconvirtwhofe 
ty of the citv oi Norzuich, of the felonious llvalingof a piece attalnderisfavcd 
of linen cloth, and was thereof arraigned, and [)Icaded not guilty ; by cLrpy c.-.nnot 
and was found guilty, and prayed lus clergy, and was burnt in the^'*"^^ ^''" ^^ 
hand. Upon information to the Court that this indi'^-.ting of him^'^jy'^ ^^^.g jj'^ 
was by practice, and he found guilty upon i\\\.\\\ e\ iuvnce, he ob-indi^ment by 
tainecl a certiorari to remove the wliolc record into the crown cenhrnri, and 
ofHce; which being removed, there were divers exceptions to the ^^*'\' ^"P^^^*^* 
indi(3mcnt to difcharge the fame. For it v/as moved that it niic;htj^"^^^j'^'*^ *^*°^'* 
well have been dircharo:ed bv exception, and tlici'.- needed not unvr,. * . 
writ or error to avoid it ; and he could not have a wntot error, as i. Hawk, ^q^ 
the cafe is, becaufe he was a clerk convicted only, aiitl notattaint-Ld. p.nym. 469. 
td: for when he prayed his clergy, whicli \nes allowed him, »• ^"•'''- ic^'^. 
there never was any judgment afterwards slvcn. — And of that opi- "'^I'i^^P'^J'* 

1 1 \ r\ ^ " * 4.bl.<.om. ".Sr. 

nion was die whole Courts ,, Vcki. i-o. 
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LoNG*3 Cask. Tiie FIRST EXCKPTioi;; was, Bccaufc tlic indiftmcntis, ** SeJJit 
In what manner*' pacts domina veglriig tent, apud Guildhall civitatis prad'itia^ tSc,^* 
^^'* "^!«" ^^^^^ ci vitas NorzL^ich y>'2L^ in the margin: and it is not mentioned 
JIJy^'JjA "^j^^thatitis a fcirions held for the county of the city of No zvicb; and 
place at which i^ may be, tliat it was a feflions of the peace for the county of 
it was taken. Norfolk \ and then they ought not to inquire there of a faft within 
Ante, 137. the city. Secondly, it is not alledged that the Guildhall was witliin 
Port. 606. 738. ji^g city.— .W iion allocatur: for it IhalJ be intended to be 
Sd within the city. And it (hall of neceffity be intended to be a fef- 

i.Kcb.^^'ies!^^^"^^ ^^ ^'^^ peace for the city only, becaufe civitas Norwich is in 
X. Lev. 30^ tlie margin. 

2.Ktb.i28.i33. 141. 2.Hawk.359. Strange, 313. 698. S65. Dougl. 153. 791. i. Term Rep. B.R. 316. 
How the place A SECOND EXCEPTION w^as, Becaufe it is alledged, auid apud 
where a ^^^^^J Jslorwicunty within the county of the city, he felonioufly koIc, &c. 
jdicdged, ^^^ io\\\ not fhew within whatjarifh and ward of the city he did 

it, &c. and it was alledged (as the truth is) that there are in that 
city twelve wards, and two-and-thirty parifhes, &c. Vid€ 7. Hen.b, 
pi. 35. — Scd non allocatur : for the Court takes not any cognizance 
of nich parifhes and wards ; for it is but a furmife, which they re- 
garded not ; and fo are all the precedents, that the feft is alledged 
upud fuch a city, without mentioning any parifh or ward. 
An indiamcnt A THIRD* EXCEPTION. Bccaufe the indiftment is, ''^ quodfdo^ 
o larceny muft<« nic} furatus fuit quondam peciam panni linei .cujujdam jintho. Nixon 
Jroperirwaf''" Z!''^^' '^'''P'''' ^"^ valentiam;' ^c. anddothnot fay, de bonis ^ ca- 
*• ihegooJs and^^^^^^ cujufdam Anthonii Nixony as the common form of the prece- 
•* ebatuir of dents are ; and therefore ill ; for an indiftment ought to be certain 
**^' to every intent, without any intendment to the contrary ; and 

^, Hale, iSz. here it may be that this piece of linen was not the goods and chat- 
-iB^c^A^ir^'o ^^^^ ^^ Anthony Nixon, at the time of his taking of tliem, but by 
TaC Oro.Yawj^'"^ let out, or dchvcred, or pledged to another : and it ought to 
404. have been fhewn whofe hc?ia ^ catalla they were ; and it ought 

not to vary from all other precedents. — And the Court held it to 
be a material exception, for the reafons aforefaid; and for that 
caufethe indiclment was difcharged by the whole Court^ Gawdy 
ahfcnte, and rcftitution awarded to the party for his goods feized, 
for that caufe. 

^''**7* Heni7 Earl of Lincoln tf^j/>{//. Hofkins. 

MichaeUftas Ttirm, 37. U 38. Elix, Roll ^l. 

Tn pleading thcl^EBT upon an obligation of 50I. dated 16. Jufyj 23. Eliz. con- ' 

reftraining fta- -i-^ ditioned, tliat if he from time to timelhould fer^x the cure at 

c"^o?if t'lK! ^^'^C/^^^A and not depart without licence ; and if he fliould make 

. ciaufe be recited ^^ch a leafc of the parfonagc of Kirkiy as the carl fhould require ; 

iam diu, whercandif he did not any aft by refignation, or, &c. w^hereby the leafc 

the words arelhould be void ; that then, &c. The defendant pleads, that the 

^\v^\\*^'^^^^ ^^^^^y of ^/VW^ was a benefice with cure, whereat he was parfon; 

Anr,ii3.' ^^^J further recites the 13. Eliz. c. 20. that no leafe of anyoeneficc 

3.Bas.Abr. 372. "^^^'^^^ ^"^^ ftiould cndure longer than tlie parfon (hould be rcfident 

Cowp. 474. upon his benefice, without abfence for eighty days ; and recites it 

^ugi. 95.97. with this claufe therein, /flw diu (where the words are tarn cithj 

quam eoy aut aliqua pars inde veniret, ad aliquam pojjijfionem, vcl ufum 

inhih'tum^ vd, ^c. which words by* the 14. Eli%. c. 11. f. 15. arc 

repealed, and appointed to be omitted ; and furtlier recites the 

i^Eliz. c. 21. f. i6s (a) that all bonds, &c. made to pcrniit any to 

(«) Seealfo43.£liz. c.2» 

onjof 
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.enjoy any leafc (hall be of fuch effeft as the leafc; and allcdgefh Hinit 
that this bond was made for tlie enjovment of that leafe. It was ^^^ 
bereapon demurred. Firft, in regard of the mifrecital of the fta- ^Ll^^^ 
tute. Secondly, bccaufc it is not alledfed that he was abfent ; for Hosjcxks, 
othcrwife neitner the leafe nor bond are void. — And for thefe 
caufes, without any argument, it was adjudged for the plaintiff 
that the plea was infufficieaL 

Rofs againft Aldwick. Ca$i 8^ 

EafierTerm, ^-j, Eli^, Roll ^gg, 

TRESPASS for breaking his clofe at Kdnonton. ThedefsndantA leafc to A. 
pleaded not guilty ; and a fpccial vcrdidl found, that fF./Iiamf^rWfcj and tht 
Kirmington was feifed of that land in fee, and let it to one Nicholas ^'^^ ^^ '^*> 
Jldwick and his afligns during his life, and the lives of ^^^iiam''^o!^^l\'J^ 
and Thomas ^idwick, his fons ; and afrerwards let it to Peter i?^5 lives, and both 
for years, to whom Nicholus Jldwick attorned. Afterward A'/V/j^i^.^ieil.tesarcvcfted 
Jidwick the father let it to Wdliam his fon (the now defendant) at'" -^- ^"^ ^ 
will, and died, leaving fV:lliam and Thomas \\\^ fons. And the faidl'l^^ "J^'j*^^^^ 
FTiI/Iam being in poffellion, at the time of the death of N:cbo/as^s\^'^^^/^^^\^^^ 
father, Peter Rofs entered, and the defendant ouftcd iiiin. /i/j/fot the remain- 
fuper totam materiam^ isfc. The folcqueftion was. Whether a leafc <^-rs inhii own 
to one for his own life, and the lives of two others, be a longer ''''''^^°"' 
and larger eftate than for his own life only ? scg\6 

JOHNSON/^r the piaintifhtldy that it was not ; for inafmuch as ^\^\ m^'I^] 
it IS limited to him for his own life, it is the greatcft ellatc of frce-s!c.i.Co/i3al 
hold, and the limitation for tlie lives of others is vain and void ; Co. Lit. 54. 
for a man cannot have a greater and leller eftate in him at one and ^>'«^»'' 3«o- 
the fame time. But againft that it was argued, for the defendant^ 3- ^^<^J- **• 
that it was a good limitation to him for the three lives, and hehadcro."ja»\ isi, 
them all in him to affign ; and although he cannot have benefit in 2.Roii.Ab. 445, 
his own perfon of more than his own life, yet he hath the refidue47»* 
of the other lives to affign over ; and a man may have a greater or 
a Icflcr eftate in him all at one time where the lefTer is ,fubfequent, 
as an eftate for life, remainder for years ; which although in his 
own perfon he cannot have benefit thereof, yet he may affign it, or 
dcvife it, as 49. Edw. 3. or to forfeit it, as 19. Edw, 3 tit. ** Co- 
venant ;'* and he might fave it in a quid juris clamaty2L% 20. Edw,^, 
** quid Juris clamat^' is ; and if it had been limited to him for his 
own life, remainder pur outer vie^ it had been good by a grant over. 
So if a rcverfion be granted to him pir autcr w, it had been good ; 
and fo it is where it is all by one limitation, he may thereof have 
benefit by affigning it over, or to charge it with a rent, or to let it 
for vears, which is good as long as any of the cefly que vies be living. 
Ana for exprefs authority herein were cited, 8. Edw, 3. pL 402. 
31. El:z. Dierflcy v, Ncvel^ and 32. EHz., VeudaVs Cafe, wherein it 
was held, but not adjudged, that it was a good leafe for the three 
lives, and not for the Jifc of the leflcc only! The common expe- 
rience alfo in leafes of biftiops, and of tenants in tail, is to be 
granted to one for his own life, and the lives of two of hrs fons ; 
and it hath been allowed always to be good, as long as an v of them 
be alive; and they are made in this manner bcca^.fe a leafe for life, 
remainder over, cannot be good ; and he would not take it in 
jointure with any other; for then the otlier might prejudice hin) 
m part, and he could not furrender, noc change it at his pleafure. 
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Ro5f — Andof this opinion wercGAwpY and FENNER,7«/?'^^^i forotlicr- 
agatnjl y^r\f^ jj^ Ihould iiot takc fo much as was limited to him ; and 
AiDwicK. ^^^^^^ j^ j^^^ ^j^y inconvenience herein; but all the eftates may 
well Hand together in him* And Fenner faid, that he was of 
counfclwith Afr, S9Hthcutc in the common pleas, where the bifhop of 
LonJonimdc luch aleafe to one for his own life, and of two others ; 
and it was agreed to be good for all : wherefore they (abfent'ibus 
aliis Ju/iicuinis) gave judgment for me defendant.— Note. Pop- 
ham was there at the time of the argument, but rofe before the 
end thereof; but feemed to agree in opinion with them, although he 
delivered it not openly : whereFbre it was adjudged ut Jupra ; but 
no judgment was entered, becaufe the parties compounded, 

C-S19. Wyld againji Cookman. 

Eajier Term, ^j. Eliz. Roll ^J^. 
juftification in /V CTION for thefe words : " Thou waft forfworn in the leet," 
Aatc^i ^^ innucfido^ ** a lect hoiden in fuch a m^ior, fuch a day, &c.'* 

Voi\!-jl\] '^^^ defendant pleads, that the plaintiff the fame day with otliers 
I Noj^ ^^. w'txt fworn before the ftcward to prefent, &c. and they prcfented 

Moor, 404. that fuch a ditch was not fcoured, ad nocumentuniy ^c. which was 
Com. Dig. lyS.falfc, and fo juftifics. And it was thereupon demurred ; and now 
Cowp. 18. moved that this was not any plea, becaufe it is not faid that they 
knew it of their proper notice to be falfc ; otherwife it is not per- 
jury; for they make their prefentment upon evidence, which if 
they believe, and prefent faifljr accordingly, it is not any perjury.- 
— Gawdy and Fenner. It is properly and commonly intended 
that they Ihould prefent falfe upon their own knowledge ; and if 
they prefented upon evidence, the plaintiff ought to Ihew it by 
replication. — Popiiam. But a man may not juftify by intend^ 
ment, but it ought to be'precifely alledged. — Gawdy. There is 
another incurable fault therein ; for it is not alledged that the 
Re J ^^"" ^'^^'^ ^y^^ within' the leet (a) ; and if it be not, the prefentment 
^* '^*' thereof is out of their charge, and it is not any perjury; which 
was agreed by all the Justices ; wherefore it was adjudged for 
the plaintiff.— Clench demanded, whether an aftion lay for thefc 
words; and all the Justices held that it did. 

caiiio. Freefton (igaitift Crouch. 

Hilary Term, 3 8 . Eliz . Roll 711. 
If to the com- t^RROR of a judgment in the common pleas. For that trefpafs 
monbarin tref^ l-« ^yas there brought, and the defendant pleaded at large, that the 
f:l« n!!v2*^*^'pl^ce where^ is two acres, &c. and abuttals it, and jultifies as in 
new aflignmcnt"** treehold. 1 he plamtiiT by his replication made a new ajfign- 
and defcribcs mtnt^ that the place where, is two acres, and abuttals them other- 
thc place wife than in the bar. The defendant rejoins, that the two acres 
^."■*j^^?^^|^^* mentioned in the bar and in the replication are all one, &c. and 
har, the rqoin- thereupon the plaintiff demurred, and adjudged there that there- 
dcr cannot averjoinder wasill, and adjudged for the plaintiff: and thereupon error 
it to bcthelame brought, and affigncd in the very pomt and matter of law, becaufe 
PciT 8 ^^ miglit be true, that what the plaintiff fhcws in his replication 

^^' and abuttals, and what the defendant hath pleaded in bar may be 
YtfW** '&6* ^^ ^^^ ' ^^^ ^^^ ®"^ *^^y ^^^ ^^ \rpoi\ the one fide, and the other 

i.BroVmJ. 2CO. Cro. Jac. 504. Latw. 1419. Moor, 4€o. 463. Dyer, 23. i6|. i64« i. Bfod. ^l^^ 
Carth. 176. • Salic 453. Onflow*! N. P. 88 • 1. Term Rep. 479. 

upoa 
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tipon the otlier part, and both be true ; and then there is not any Fuekstow 
reafonbiit he may plead it ; and fo is 21. Hen. 6. />/. 21. 33 Hen, ^''^"":^ 
b,pl. 14. and fo it was adjudged 21. Hen. 8. Roll 449. 7ylney z\ 
Stelman^ ferjeant. Wherefore, &c.— Popham, Cllnch, and 
Fen'ner, Ju/iias^ held the contrary ; forwlicn the plaintifFreplies, 
and makes a new affignmci\t, and laith, that it is al'un qutim in bar-- 
ra^ then he waives that whereto the defendant liath pleaded ; fo as, 
if in truth it be the fame thing, he can never takd advantage there- 
of, but is eftopped to give evidence in that which the defendant 
hath pleaded ; and therefore to that place newly affigned, the de- 
fendant fhould have pleaded in bar thereto, or ought to have 
pleaded not guilty; and fo are 14. Hen 8. pi. 4. and 27. Hen. 8. 
pi. 7 — Gawdy i contra. And he held the law to be with 21. 
Hen. 6. pi. 21. for it is notreafon, if they be all one place, but that 
he ought to plead it, and -not to ftand upon an eftoppel, and put it 
upon evidence to a jury. But notwithftanding, forafipuch as tlie 
otherjufticeswereof the contrary opinion, he aflented, with them, 
that the judgment fhould be affirmed. 

Beckford againft Parnecott. Cas* h. 

trinity Term, 37. Eliz, Roll 632, or 613. 

J7JECTIONE FIRM^. Upon a fpecial verdift the cafe was, a tcftatorbcing 
-*-' that one Richard Parfons was feifcd of divers lands in ^A/wcr/A,'"*^**®^^ ^y» 
and had illue four daughters, viz, Barharoy Joan, Frances, and {^/fy^°,|^^ 
Mary ; and 27. Eliz, made his will in writing, and tliereby devifed fubfequem to 
all his lands in Aldworth to Barbara and Joan his daughters, and the making of 
made them his executrixes ; and after in 33. RH%. purchafed other *»^* .w^"» »" 
lands xvkAldworth (which are the lands in qucllion); and after one^I^jJ,^f,^^^ 
J, S. came to the devifor and defired that he would fell unto him iT^li^ lamdr In 
ihofe lands which he lately purchafed ; and he faid, " No, they the place where 
** fhall go, with my other lands in /ilducorthy to my executrixes." 'he new lands 
Afterwards in 34. Eliz. he being fick, the will was read unto him, J?^! ''*^^"« ^? 
and he faid nothing thereto; but then gave divers legacies of«^!;"f;/ /^f,^ 
goods to others, and caufed them to be written and annexed in a<* my otbtr 
codicil thereto, and died. Whether thofe lands newly purchafed" lands,** thl$ 
Ihall pafs to tiie executrixes by that will? was the queftion: ^/z. »«» Sufficient 
Whether by thofe words ufcd to a ft ranger, or the annexing of the^f'^^c^JJ^^f''" 
codicil to the will, being only concerning goods, be as a new pub- Ante, 401. 423, 
licatjon of his will to make thofe lands to jpafs, 6cc. — Firft, it wass. c. i.Roli. 
agreed by the counfel on both fides, and by the Juftices, that ifAbr. 618. 
the devifor after the purchafe of that land had made a new publi-S. C.Moor, 404* 
cation of his will, and fhewed his intent that thofe lands mould ^' ^' ^°"^^* 
pafs, it had been a good dcvife of them ; for the words in the willsfc. i.Eq. Cju 
arc, ** all his lands in Aldworthy^ which are apt enough, and fu^- Ab.406. 
cicnt to carry them; and he could not have added more apt words a- Lev. 243. 
thereto. But afterwards all the Juftices (Gawdy abfente) held, '• j^*^- *^7. 
that it is a new publication of his will, and fufficient by the words pj°,""' ^^^ 
toy. 5. for that (hews his intent fufficiently, and the will writ went.35^^' 
hath words fufficient. And pENNERheld, that die annexing of the GUb. on Dcv. 
codicil thereto is a new pubHcation as to it; for therein he affirm- 9i« 
ed that it fhould be his will at that time. But the other Juftices '' ^^* ^^5'^' 
doubted thereof, bccaufe he dotli not fhew thereby any intent that 5*^^.*^' *^* 

Zq. Ca. ii6* 3. Com. Dig«^7. i. Peer. Wmt. 168. 575. 597. 3. Peer. Wms. 169. 329. %. Peer. 
Wais.(6$x). 2. Cha. Rep. 71. Frcem. 264. PowelonD^v. 657, Prec. Cha. 441,44a* Cowp. 1^8, 
l>oii(l«3i 36* 7i6h notU • i. Term Rep. 43$. 
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Bkckfoid this will fhould be for his purchafed land ; nor that he then rc- 
'S'^"'J^ membered them. But for the reafons before, it was adjudged for 



PARNitCOTT 



Case Jit 



the plaintiff, that thofe lands well paffcd by the will. 
See 49. Csr. 2. c. 3. 



as 



Afcue agatnjl Hcilingworth. 

diimTff.I^''' npHE CASE was now moved again {a) to be fuch : H, Afcue, /T, 
froni a ilituic Afcue^ and J'thn Fitz-fViUiams were bound to Hollingworth in 

ftaph in having 400I. by fuch words, ** Obligamus nos ad folut'onem pradi^am, i^J! 
the ('A of t'lc •« dtfccerimus de folutione pradiifd, tunc currat fuper noSy C^ quemlibct 
w?huof thT^'" «o/?r/ fxm Jlatuti JlapuL i^c. Ho/Iirirujorth thereupon brought 
k'ne-^theMfli/^^^^ againll H. j^fcue only, who demanded oyer thereof, and it was 
/*« may there- entered in hac vtrba^ l^c. The defendant pleaded, that it was in- 
forr waive the tended to be only a ftatutc i and becaufe it was not fealed in fuch 
exixution by manner as it ouglit to be, with a feal of two parts, it was a void 
Aitute, .n ot n-^j-mg whereupon he dcman Jed { U4s:ment whether he fhould fue it 
upon an obiiga-^^ an obligation. It was thereupon dc.nurred ; and adjudged agamft 
tjon at common the defendant in tht common pleas; and error thereof brought, 
l«w. and two errors on:v an';gned. Firft, that it being void as a ftatute 

(«)• Ante 355- it is not any obJigi;tion, and fo an aflion of debt lies not upon it. 
Poft, 544. Secondly, if it bo a.i obiigario'i, it i<? jointly entered by three, and 
' ' ^ therefore he cannot fue ti:e one without the others. 
GouJd.^ph 137. GoDFRLVr contra, I or the firft error, although it be void as a 
I. Sid. 238. ftatuie, yet it is a good obligation, for there be words therein obli- 
I. Saund.291. gatory, and every ftatute h delivered to the party, as 20. Edw. 3, 
a. Com. D.g. ^4 Jccompt'' 79. i's. And j'.n indiclment which finds a thing as 
Com. Dig. ^^lo^y which is not fo, is void for tlie felony, but is a good in- 
499. ' ' diftment for the trefpafs, as 6. Hen, 7. and 18. Edw. 4. are. Fide 
%. ^ac. Abr. ante, j^i. Secondly, Altliough three be named in the deed, yet it 
335 appeals not that they all enfealed it ; therefore the aftion broujght 

I. Peer. Will, ^gainll one of them is well enough ; and fo is 28. Hen, 6. pi. 3. 
^^^* Gawdv. It is good as an obligation, becaufe it never was any 

ftatute. As to the fecond error, he held the judgment to be erro- 
neous for that caufc ; for the words of the obligation are joint ; 
and being a joint bond, the one fh^.ll not be lued without the 
other ; and although the p irtv*^ admit tliercof, yet the obligation 
oeing entered upon record, fo as it appears unto us tliat the a£lion 
is mifconceived, we ought to abate it, and fo is 14. E/iz. Dyer, 310. 
Fenner. It cannot be an obligation, for a deed ought to be 
according to the intent of the parties : and here it was never in- 
tended by the parties to have it delivered as an obligation, but was 
acknowledgoi as a ftatute ; and that appears by the mayor's feal 
put thereto, and the words therein ; and here is not any allcga- 
^ tion of the delivery thereof. And although in debt upon a bond, 
the delivery thereof need not be prccifely alledged ; for it fhall be 
intended ; yet being here alledged to be acknowledged as a ftatute 
(whichnceas not anydeli very), there ought to be an exprefs delivery 
alledged thereof, in debt. brought thereupon as upon an obligation 
[if it be to be taken ?s an obligation), otheiV'ife it never fhall be 
lb intended. And to the fecond error, he conceived it to be an 
prror apparent for the reafon before alledged. 

PoPHAM. Debt lies upon a ftatute, as upon a record, or as up- 
pn an obligation, although it never were delivered j for it is upon 

record 
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record that it was delivered ; anS the party is cftoppcd to fay the Ascui 
contrary : but here it is a void ftatute ; fo it is not any record to ^^^ 
cftop him : and therefore it is good, if it hath not any delivery. wo*th. 
But tlie defendant might well have pleaded nlcnt fon fait, and given 
this matter in evidence ; but he hath implicitly admitted thereof 
by his bar, that it was a delivery, and therefore he hath now paf- 
fod it. As to the fecond Error, it appears not whether the otlier x.Saund.20^ 
two did fcal it or not ; nor whether they be now living or not; i«l'»>^« 695* 
otherwifc the aftion is well maintainablo|againft the one only, 
which ought to be fliewn on the other part ; and prima facie ^ it 
may be good againft the one.— Clench abfente adjournatur, — Af- 
terwards, in Hilary Term, 39. Eliz, it was moved again, and re- ^^^' 544- 
folved, notwithftanding thelc exceptions, thatthe judgment Ihould 
be affirmed. 

Eafon ag^lnft Newpan. ^^" '3* 

Hilary Ternty 37. Ekz. Roll 460. 
A CTION on the cafe upon trover. A fpecial verdift was found, Non dcUvery of 
-^ that one Pepper was poflcflcd of thofe goods, and the defen- ^j j"*^"^^^*^ 
dant found them, and Pepper made the plaintiff his executor ; of a convcrVion. 
and that the defendant, knowing them to appertain to the plain- ^ ^^^ ^^^ 
tiff, denied to deliver them to him upon hisrequcft: and, Whether go^Jj' ,52'.^' 
that were a converfion without any other aft done? was the quef- Moor, 460. 
tion. — And all the Justices, Pop,HAM^A/?/7/^held,that it was a 10. Co. 56. 
converfion by the fole denial. — But being afterwards moved again, !:^"*^^' ^®^* 
PoPH AM held it to be no converfion : but it was cited at the bar, ^^ Mod.'iAc. 
tliat 23. J?//z. in tliis court, it was ruled to the contrary, -Ef cro. Car. 262. 
adJGurnatur, See Morris v. 

Pugh, 2. Burr, 1243. ^^ 5* ^"""f* *^*^« 

Kirton againft Williams, and three others. Casi i^ 

» 

Trinity Term, 38. Elite. Roll 623. 
JN an appeal of mayhem three appeared. One of them pleads nul A fpecial plea 
"^ tiel in rerum naturd^ as the fourth named, and quoad the felony >« abatement 

^i^'^'t^'^ ^T^^' P^'^^'^ '"^^''"'r' ""J* '^ the felony not guilty. T^^J^IJ,^;! 
1 nc third pleaded not guilty. To the pleas of the two hrit the j^^^^ together 
plaintiff demurred. — Tanfield moved, that it was not any plea u fetwy. 
to plead in abatement, and alfo'not guilty in any cafe but where Ante, 223. 
the life is in jeopardy, which is allowed infa^'orcm vita\ but here Poph. 115. 
this aftion is but in nature of trefpafs.— And of thfti opinion was s. C. Owen, 57. 
the whole Court. For Poph am and Fenner faid, when one ^•^•^^'■♦^|7- 
pleads in^abatement, and alfo in bar of the aftion, the plea in bar * * °y> 3 • 
waives tlic plea in abatement of the writ, unlefs it be where the life 
is in jeopardy, in cafe of felony, and that is infavorcm vita, — Af- *• Hawk. 277, 
tcrwards the Court awarded, that the pleas in abatement were q^^^^^q^^^^ 
"^cuftcd, and the pleas of not guilty Ihould only (land. j^^^ , ^5, 
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« 

Casi 15. Kelfack a^^yinft Nicholfon. 

Ante, Page 478. Placito 8. 

If one of two TpHE CASE was now moved again for the plaintlfF, that the 

executors deli- J- adtioii lav. For although an executor may give a thing in 

\othtx^:iiox'' P^^ffeUion, and it ihall bind his companion, as 28. Hen. 8. />/. 23. 

toa ftrangcr, in ^^» ^'* '^^7 teleafe a debt, which alfo is good againft his companion 

fatisfa^ion of furviving him ; for th|y are things executed, and nothing remains 

his own debt to his Companion ; yet here, notwithftanding the dehvery of this 

tbnlf^,;/;ir ^^"^» ^^^^ ^^^^» which is a thing in action, remains, and byconfe- 

will not li^by ^^cnce he Ihall have remedy for the deed, cfpecially as this cafe is ; 

the furviving tx- *<^r that the deed was not delivered to the debtor, and fo might 

ccutorio reco- have been a rcicafe unto him of the debt, but to a ftranger. And 

\^v It back. it Is JJ5 if tenant in tail Ihould <Tive the deed of intail and die, yet the 

asT* ^^^ *^^ ^^"^"' ^^^vii^g ught to the land, Ihall have a detinue for the deed. 

Roll Abr Cjavvdy. The cafes arc not alike ; for a tenant in tail cannot give 

46. Mour.lils! f'^^ ^^"^ itfclf from his iffuC, no more can he give the deed of 

Dyer, 23. in intail. But if tenant in fce-fimple gives the charters of his land, 

^ iparg. and dies, fo as it dcfccnds to his heir, yet he hath not any remedy 

j.Bac.Abr.395. ^Qj. the charters : fo here, in regard the executor might have re- 

55. innotis. Jtaft:d the debt ; fo may give and difpofe of the inllrument of 

tlie, debt. And if there be two leflces by indenture, and the 

one gives the indenture to a ilranger, the term fhall furvive to 

his companion ; for nothiivj; of tiic term paflcd by the gift of the 

indenture: \ct his comjianion hath not any remedy for the 

indenture. So here, ^c. ^V herefore, &c. — And of that opinion 

were Popiiam and CliiNcti ; but Fknner e contra. For inaf- 

inuch as the debt remains \rt tiie furviving executor, fo the deed 

fliall reuiain and appertain unto him. Wherefore, ice. — But not- 

withilanding it was adjudged for the defendant, 

Casi ifi. Joncs aga'iiift Davers. 

Slander fpokcn T^^HE plnintiiT, being regifter to the MJhop of Gioifce/^er, brought 
m a language an a£lion upon the cafe ; and declares, that the defendant Jtxit 

unintelligible to ^^ prothiUiv':t bcec Laihia verba hi privfcntia diver forum ^ qui 'mtelltxcrunt 
i^ot aaionlbl* -f^^^^^^^^^^^ ii^,V<i.nn^ viz. "' 'uLi/ilu^ meu.r (//z////i7;r/i? the plaintiff) is 
\o(k. 865. '^' '* ^^ fxiori-cmr,,'* and divers other flandcrous words, which were 
clearly adiionahlc. The dv-rlndant pleaded a vicious bar ; and it 
iiob. 'i2(i!'-lt ^^^^ tiicre\ipon demurred. Bur now ^^Aoo/or the defendant ino\'cA^ 
' that upon this declaration the plaintiiF ought not to recover.— 
First, It is|brp])ofcd that tiie defendant fpoke flanderous words in 
Latiny in pro'fentid divcrforu7n who underftood linzuam Romanam^ 
which well liiay be ; for lingua Romana at this day intends the 
Italian tcngue^ arid not the Latin tongue. And then, if the words 
were fpoken in the prefence of thofe who imderllood not that 
tongue, the action clearly is not maintainable ; for it w^as not 
flanderous where none undciilood it. And therefore it was ad- 
judged in the exchequer, where one fpake divers flanderous words 
ni the M'eijh tongue^ the aftion lay not, without averring them 
to be fpoken in the prefence of tliofe who underftood the ffeljh 
tongue. And of that opinion was the whole Court, that if it. 
might be intended that the Latin and Roman tongues differed 1 
fas at this time it feemeth they differ ; for the Roman ton^ie now 
i^cJ may be hi tended the Italian tongue) y then the aftionlics not. 

— Se- 
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—Secondly, He doth not fay that the plaintiff was an extor- Jon»s . 
tioner ; but he iaith inimkus meusy which cannot be intended of ^g^^^J 
the plaiiiiifF more than of any other. And although the plaintiff '^^'»«- 
allcdgcth that he fpake them (innuendo the plaintiff), it is not ma- mua beTvwred 
terial ; for it did not fo apjiear to them who heard it. But if it that the word* 
had been averred that at the fame time he was the plaintiff's enemy, were fpokcn of 
^\\d that the defendant had* not any other enemy, there peradven- the piaimitr, and 
ture it would have been otherwife.— And the whole Court were f^^nlj^^J^ 
dearly of that opinion. Poptiam, Chief Jujlhty cited Sir John than. ^ 
Bourns Cafe to bfc adjudged, that where three were fworn in cvi- Ante, 346. 
dcncc againil him, and he fajd, *' One of you is perjured," and 4. Co. 17. 1?, 
the one of them brings an adion for thefe words, and alledgeth Hob. 26S. 
that the defendant fpake thofc words {innuendo of the plaintiff), Cowp. a;^^ 
and adjudged that the aftion lay not. Wherefore, for the laft ex- 
ception, it was adjudged againft the plaintiff. See Price v. Jenkins ^ 
fy!. 865. 

Harecourt againft Biftiop. Casi 17. 

"CRRORof a judgment in the common pleas in an ajji^mpft. -^The £^^^ j^^ ^j^^ 
^ error affigned was, bccaufc the judgment was entered, ^w3^ judgment "/«» 
^ui'ft'ns recuperet lOO/. per juratores cffcf et 5/. pro mifsy per jurats ^V^'^^a'/'inftcad 
de incremento adjudicat. fo it is per jurat, where it ought to be per oi''f*rcMnam^*^ 
curiam^ • and thereby a mifprifion and error. But it was prayed ^^^^^ arocnd* 
tliat it might be amended ; for it is but a mifprifion of the clerk Port. 865, 
in liis entry, and therefore is well amendable by the 8. Hen. 6. c. 12. palm. 98. 
— Kut TFiE Court held, that it was not amendable; for it is the i.BacAbr.rofi. 
dcfeult of the Court in the judgment, which never is amendable: Doogl.iMiiib, 
for if it had been omitted by whonj they were aflcfled, it had been ij.^^"" ^^' 
clearly ill : and fo it is when it is entered to be aflefled by a wrong ^^* 
perfon, it is not amendable ; no more than where an entry is idea 
ctipiaun-y where it fhould be /// mifericordidy which is merely the de- 
fault of the clerk who entered the judgment. Wherefore it was 
reverfed (a). 

{m) Sed vide i6. 8c 17. Car. i. c. 8. and 4. Will. Sc Mary, c. 12, 

Bacon agairifl Hill. Cau i%^ 

Trinity Term, ^y. Eliz, Roll ^$2, 
'T'RESPASS. upon a fpecial verdift it was found, that one -«^. dcvifesinre- 

J^jf^y Hill was feifed of three tenements, viz. Ra'-julingSy^^^^^^^^^ 
Rivets, and Down'nigs, and had iffue three fons, viz. Johny Richard^ ^^^hls thre^ 
and Rol^ert ; and by his will in writing devifed all thofe tenements fons, with the 
to his wife for her life ; and after her deceafe, that his tenement benefit of furvU 
called Razvlings fhould be to John his fon ; and his tenement call- vorihip," tot. to 
td Rivets fhould be to Richard his fon ; and his tenement called !! J;|//'^f/''^ 
' Drxnings (being the land in queflion) to Rotat liis fon. And «< Zlflii^oZ^y 
» further deviled, that if one or two of his fons died, that then his « ©/ my thru 
\ part or parts fhould remain to the furvivors. And further devifed ** duugbtersr 
(having three daughters) to every of them 10 1. " to be paid out of ^*®^''^^J ^^ 
** his land by every of his fons as foon as they fhall enter their « havTIlr** w*d 
" parts, after the death of their mother, as aforefaid.'* And in the « die before he 

*^ enters into hit 
'pvt^ tben Itti part (hall remain to the beWs ff bis hUy^ and not go to his brothers, at aforefaid.**— ^ 
iWe words convey an eAate for life only, and not an eftate tail. Ante, 204^ \)Z, 6. Co* \^. 
a. Ut. 249. Moor, 464. PoUex£ SS3' ^^^* ^<^» J5« Cowper, S35. Dom^^. '^\^ 

cud 
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end of Ac will puts this claufe: "Provided always, if it fotti 

" any of my iaid /i«i to marry, and have iflue, and to die, bef 

" he enters his part ; then 1 will, that his part {hall remain to 

" heir of his body, and not remain to his other brothers, as afo 

** faid." And they further found, that the devifor died, and 

tcrward his feme died, and every of the fons entered into tl 

parts ; and after Robert had ilTue the defendant, and died : ; 

John the ekleil fon had iffue a daughter, married to Bacon 

plaintiff: and; Whether tlie fon of Robert ihall have this lane 

heir in tail, or heir in fee-fimple ? for that his father's devife ^ 

paying lol. which being a confideration, gives unto him a fee 

Amc,37». at leauwife a fee tail; as Tanfield argued /or the defend 

The Court refolvcd, that Robert fhould not have a fee fimp 

for although it is devifed that every one fhould pay a confiderati 

vix. lol. yet it being further limited, that after tlie dqath of c^ 

of them it Ihould remain over ; thit (hews his intent, that 

Ihould have it for his life only, notwithftanding that limitatioi 

the payment. — Gawdy, Jujiice^ held, that he Ihould have 

eftate tail by this devife ; for when he willed that this iflue (he 

have it, although the father did not enter his part, a fortiori he 

tended that his iflue Ihould have it by defcent, when he ent< 

his part and died, having iflue. — Popham, Clench, 

Fenner i contra. For an intention Ihall never be taken t< 

againft the axprefs letter of a will : and here by the premifl!es : 

not limited but for life, and the laft claufe doth not limit an ci 

tail, but where he had iflue, and died before he entered his p 

fo it is limited upon a condition which is not performed ; wh 

fore, &c. And Popham faid, it might be intended that he lim 

it in this manner, becaufe if the father had died before he had 

tered and taken the profits, that he might by fuch means have | 

vided for. his ifllie, and that then his iflue ftiould have it ; otl 

wife not. Wherefore it was adjudged for the plaintifi\. 



Case 17. 



A Ipafc for 21 
years by a copy- 
, holder without 
licence is a for- 
feiture of the 
eft arc, though 
ir.^tde by parol 
to commence tn 
future^ an*! the 
kflce died before 
he was polTc^ed 
of the lerm j 
bnt the cutting 
down trees for 
repairs is no 
forfeiture. * . 
Ante, 292. 351. 
Moor, 591. 
Owen, 63. 
i.RoU.Abr.30J. 



Eaft agai'fijl Harding. 

Hilary Termy 37. Kliz, Roll 996. 
PJECTIONE FIRMiE. A fpecial verdift was found, 

" Sir Henry Lea was feifcd in fee of the manor of ^arcfida 
the county of Bucks, whereof the land, &c. was parcel, &c. 
copyhold land, anddemifablc in fee, &c. and that 5ir //^w^ 
granted it by copy to tlie defendant : and further found, thai 
faid Sir Henry irrt infeofled one Keen of the faid land, who let i 
twenty-one years to the plaintiff: and afterwards, viz, ^z.Ellz 
defendant cut down two elms, being timber, to repair his houfc : 
that he let the land for three years by parol only, to begin the 
AJichaelmas : and that the lelfce died before Michaelmas : and 
afterwards tlie leflce of the plaintiff entered, and the defendant 
entered and oufted him : and that upon the Tuefday before 
verdift found he had bcftowed one of the elms for repairing, 
that the other remained ready ad reparatlonem faciendam ; and, 
•—Upon all this matter fliewn, &c. More for the plaintiff vac 

Glib. Ten. 234. x, Ss^und. i/^ x. Salk, ^87. Cowp. 481* 2. Term R.ep. 7 
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that in this cafe the copyhold was forfeited. — Firft, Bccaufe there ^^^T^ 
is waftc committed, which of itfelf is a forfeiture in law, as Hr»niH«. 
9. Hen. 4- is. And although it be found, that by the cuftom he 
might cut down for reparations, yet he ought in convenient time ^"^ *9*« 
to em'|>loy it ; otherwife it is a forfeiture. And it is found, that 
they were cut down in 32. Eliz. and not employed until 37. Eliz. 
after this adion brought, and the one of them not yet employed : 
fo for that it is forfeited. — Secondly, The leafe here made is a 
forfeiture. For, by making that Icale, he took upon him to make 
a greater eftate than he had any authority to do ; and although it 
were by parol oniy, yet all is one, and the making of the leafe, 
and entry of the leflee, is a diflcifin ; which is th» rcafon that it ^ prefentmem 
is a forfeiture in itfelf. — Budsey, for the defendant^ • oved, that is notncceflkry 
there was not any forfeiture ; and if there were, yet the lord can- to take advan- 
not take any advantage thereof before it be prefented by tlie ho- ^^p ^^ *^®'^- 
mage.— But all the Court againfl it: for the prefcntment ^*^"'^*' 
is not of ncceffity, but for the lord's better inflruftioa of his Co. Lit. 59.3. 
title ; and he may, if he will, take advantage of it before the pre- J^ro^^J^J,* ^^' 
fcntmcnt. And all the Jufliccs held, that the making of this leafe Moor, iS^^igl! 
for years is a forfeiture in itfelf, when there is not any cuflom to Heti. 122. 
warrant it ; for he hath no authority by the law to make fuch an i* B"*^*« 189- 
eftate. And although this is a leafe to begin at a future day, and cij^^oV^^' 
the leflce hath not entered, yet it is a forfeiture prefently ; for it cro. jac/ioj. 
is a good leafe between the parties. Secondly, As to the cutting 308*. 
down the trees, they were not all agreed whether it were a for- Cro. Car 207. 
feiture, in regard it was found that they were neccflary for repa- '•Bac.Abr.484. 
rations, and that he cut them for that purpol'e. Gawdy and ^^J*""^** 
Fekner held, that it was not any forfeiture ; for it is found that oUb.Ten.236# 
he employed one : and it is well enough in refpeft of the time ; 246. 
for it may be they were not fufficiently fcafoned before. And it "• Mod. 97. 
is found tlicy were cut down for that purpofe, and are not other- 
wife employed ; wherefore it cannot be any forfeiture. And 
Fekxer faid, although that tree v, hich is not employed is more 
than was fufficient to repair the houfe ; yet, feeing that he cut it 
down for that purpofe, and peradventurecid not know what would 
ferve for tliat purpofe, it is not any f )rfeiture ; for it was adjudged 
in tliis court, where one cut down \\ ood to make hedges, and uf<?4 
the greater part thereof in hedging, )et for the reft, which was cut ^' Saund. 141, 
down for thatpuipofe, no tithes fliould be paid. — But it was then Thegrantceof ; 
moved, admitting there were a forfeiture. Whether the leffee for ^'^c »n*>«»"»fance ' 
years of the feoffc'e (hall take advantage thereof ? for it was agreed o^* copyhold, 
by all the Juflices, tliat the iec ffee himfelf, if he had not made that ^/,' ^^^^ ^^ 
leafe, might h^ve taken ad van age of the forfeiture; for he is advjntage of t 
(bminus of that copyhold. But whether his leflec might enter, forfeiture 
Gawdy and Fenner doubted; but tliey agreed, that leflce "^"^^^'^s*- 
for years of a manor may take advantage of the forfeiture of a i.Roll.Abr.509. 
copyhold. But Popham and Clench held clearly, that leflee for ^'^^ 39». 
years of the feoffee might well take advantage of that forfeiture ; liu^^^* 
for the copyholder, as to the forfeiture of his eftate, remains in all ,"BacAbr.488. 
degrees as before the feverancc ^hereof from the manor. Wherefore, GUb. Tcn.209! 
^. f / adjournatur. 244* 

^ 3. Term Rep. 

3rpwu "**• 
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Casi 2d. Brown againjl Michel. 

Trinity Term, 37. Eliz, Roll 66 \. 
Ko»£^ion Kw ir RROR of a judgment in the common pleas, for thefc wc 
fc* faying a nian C «i j^f^.^ Browti (innuendo the plaintiff) hath delivered untr 
i»» d^J>crtH ,, ^ j^.^ ^^^^ .^ j^j^ anfwcr to the bill of % S. in the cl 

wrtruths upon .. ^ ,y , ,' , 1 • •«- 1 '^i 

his oath in .>n- ^^^^y : and there the plamtiff recovered. 1 he error no¥ 

^cr to a bill in figned was, that the words were not aftioiiable. — And all 

•qwity. Court {abfente Gawdy) agreed, tliat the words were not aft 

ig^,y^ ^5. able. For a man doth not iwcar all things in his anfwcr to be t 

4.Bac.Abr.5oi, but only thofe which are of his own knowledge ; and for 

503- others, that- he believes them to 1x5 true. And it may peradvcn 

1. Borr. 810. be untrue in fome matter of circumftance, and not in matt 

i' rTui.*^**' fubftance, which is not material ; nor is any perjury, or offc 

and fo no aftion lies. And the judgment was reverfed. Ai 

was faid at the bar, that the judgment in the common pleas 

entered by the plaintiff againft the direftion of that Court. 

Case tu Aiiftyn againft Twyne, 

Trinity Term, 37. Eliz, Roll 348. 
Two cimrciies pJECTIONE FIRMiE. Upon a fpecial verdia it was fo 
iMiofe revcruts i-» ^^at One Henry Dean being patron of two churches, viz 
w rJmalir"' church of Dean and the church of JJh, within a mile toget 
their rHpc'aive ^hc one of the value of ten pounds, and the other of the val 
charges maybe eight pounds, and more ; the ordinary, by the aflent of the pa' 
wuied and con- united and confolidated the fame churches ; and the fame da 
(oKdaced by the patron Confirmed that union ; and afterwards the queen, rec 
thtTirru^nhe ^^at union, ratifies and confirms it by her letters patents : 
l»trons, if it be Whether it were a good union ? was the qucftion. — It was a] 
afterwards con- by the counfel on both fides, that this union refled at the con 
firmed by the jg^^ and it IS out of the llatute of 37. Hen, 8. c. 21. {a) be 
Kng, though ^j^^ churchcs are above the value of eight pounds mentioned ir 

tfwir value be ^ . /. i t • -^ ^ 1 1 -^ 

abcvesi. per uatute.— ATKINSON, /br the tlaintiff^ moved, that it was r 

annum. good union ; for it ought to De by a precedent licence fron 

PoiL7i9. queen; and a fubfcquent confirmation will not ferve ; fo 

«.Roll.Abr.778. ought to be tlic firft agent in the making an union ; or, at leafl 

Moor, 40?. 661. give the precedent aflent thereto, as 50. Rdw, 3. pi, 26. 2i. Ec 

Cro. jac. 51S. pi^ 6, and 19. Edvj, 3. ** Gard!" 18.— Foster ^ contra, Th 

W Raym. 196. ^jj^^j-y \^ ^^ principal aftor in tile union, and if he doth it 

f. Strange, 516. ^^e confent or the patron and queen, be that fubfcquent or j 

519. ' dent, itfufficelh. F/V/t'40.jE^/a;.3.;^/. 28. 6, Hen,'], pi, i/^, 11./: 

».Sira.?.37. pi, 6, (), Hen. 6, pi, 22. — Gawdy, Clench, and Fenner 

of the fame opinion, that this union was good, and the 

firmation is well enough for the time. — Popham. lagre 

fuch an union, made at the common law, was good ; and i 

not material whether the queen's aflfent be precedent or fubfecj 

But I conceive that it is not good at this day ; for by the ftat 

37. Hen, 8. c. 21. there cannot be any union made of anycl 

exceeding the value of eight potmds. For although the ftat 

in the affirmative, that the ordinary may make an union ' 

the church is under the value of eight pounds; yet therei 

oegative implied, that he flidl not make fuch an union ' 

(a) Sec 17. Car. z. c. 3, and 4. & 5. Will. Sc Mary, c. is. 
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the church is above the value of eight pounds. For, by the com- Auf tv« 
mon law, the ordinary of himfelf might have made an union of • r^^ 
thofc churches, which were poor, and the one not having fufficient 
to maintain a miuiiler, by the confent of the patron, without any 
confirmation from the king. But what (hould be faid to be a poor 
church, was tlie doubt. And this ftatute of 37. Hen. 8. c. 2i- 
hath put it in certain, viz. w^here it is not above the value of eight 
pounds, and that fuch an union fliall be good without the king's 
confirmation. For, at the common law, the ordinary could not 
have made an union unlefs where the cliurch was poor. And tho 
ftatute herein alfo hath an implied negative, that there never Ihall 
be an unipn where the one fufficeth to maintain a minifter, which 
the law accounts to be eight pounds. For tliere is a provlfo in the 
aft, that if the people of any church will increafe the value to eight 
pounds, that the union fhall be void ; which Ihews the intent of 
the ftatute to avoid accumulation, and to rcftrai'n the authority in 
uniting of benefices which they had by the common law. — 
Gawdy and Fenner e cGKtra. For the 37. Hen. 8. c. 2I. is only 
in the affirmative, and not with a negative ; and then it never takes 
away the common law, as appears 33. Hen. 8. pi. 50. and 4. ^ 5. 
¥h:L tt* Mary J pi. 1 35. And at the common law the ordinary, by 
confent of the patron, without the king's confirmation, might 
have made an union of churches which were poor ; but not of 
churches which had fufficient to ferve the cure, each of them by 
itfcif, without the king's confirmation : but by the confent of the 
king, patron, and ordinary, an union may be of any churches, of 
whatfoever value it be. And this authority is not taken away by 
tlie ftatute, nor reft rained, but limited of what an union may be 
made \vithout the king. Wherefore, &c.-— Popham. We are to 
hear the civilians, where an union may be made at the canon law. 
—Afterwards Doctor Steward for the ^/tfai^nnty and Doctor. 
Crompton for the pliant iff, were hc2ird in court. And it was agreed 
bv both, that by the canon law the ordinary, witli the patron's 
alFcnt, might have maJc an union of two churches, although either 
of them were worth one hundred pounds per annum^ and iiifficient 
to maintain a minifter of itfcif, and this by the exprefs text of the 
canon law. For an union may be made for divt-rs cauies, viz. po- 
verty of the people, or paucitv of the parilhioncrs, or the like. 
And fuch an union might have been made without the pope's con- 
firmation. And if an union liad been unlawfully made, yet 
(Steward faid) tliat being afterwards confirmed by the pope, it 
was for ever good and valid. And fuch authority as the pope 
had, the queen now hath by the ftatutcs. And Crompton de- 
nied not but that fuch unions might be made, of v/hat value foever 
the churches were : but he faid, that in this cafe the union was 
made upon a fuppofed and pretended povert}% which appears to be 
felfc, and fo the ordinary deceived, qma ex'faljitate ; wherefore it 
is void. — But THE Court faid, that they were not to difpute of 
the validity of the union, for that comes in qucflion in the fpi- 
ritusl court. But forafmuch as an union in fuch cafe might be 
made at the common law, it is not reftraincd by the ftatute. 
Wherefore, by the aflcnt of Popham, it was adjudged for the de- 
ftndant that it was a good union, 

Baptia 
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Cam ai. Baptift againft Michelbourn. 

EafierTermy i^. Elm, Roll ^^2. 
Perfon^ aaiont p RROR of a judgment in an aftion upon the cafe upoQ a trover 
cannot be .*-- jj^ ^j^g Marjhalfca ; the trover and converfion being fnppofed 
jiZ^aV^, un- *^ Soutkwark, within the verge ; and adjudged for the plaintiff. 
Ms one of the The error affigiied was, Becaiife none of the parties were del hojlcl 
parties are with- de royne^ nor living within the virge : and it was thereupon de- 
inih^ bofuidc murred. — Godfrey moved, that for this caufe the judgment 
^' was erroneous, for that court cannot hold pleas betwixt ftrangers: 

s.c.6.Co.2o.b. and in proof thereof he cited a precedent. Hill, i. Edw, 4. Roll 47. 
S)w "*' ^% ^' ^^^ ^^ ^^^^ ^f ^^^^^^^^^ 278- lo- -f^^«- 6. />/. 13. 7. Hen. f^.pL 31. 
Dorsl.144,245. — PoPHAM and Fenner held, that the aftion well lay ; for the 
a63. ftatute of Articuti fHper Chartas^ cap, 3. which (hews that trcfpaflcs 

1. Term Rep. fhall not be brought there, nor aftion betv^-ixt others than of the 
'5'* hoftelof the king, is intended of trefpalTes for land, and not of 

fuch perfonal aftions ; and there be many precedents, that in 
all times fuch perfonal aftion<? have been there brought and al- 
lowed. But Gawdy doubted tliercof. But they all held, that if 
the aftion be not maintainable there, the judgment is void ; yet 
error lies thereof. Scd adjourfiatur.^-^OTE , Another precedent was 
(tf)i.Bul{l.2o«. fliewn m A'Ticb, 32. Hen. 6. Rot.2j. htwlxt Rede and Purcas(a)^ 
Vide 6. Co. II. error of a judgment in trefpafs in the Marjhalfea^ becaufe that 

SgmL'* was ^^"^ ^f *^^" ^^^^ ^^^ ^^^J^^^ ^^ ^^y^ ^^ revcrfed. 
reverfed in the principal cafe, but never entered. 

Case 13. PaiTat againft Carpenter. 

To fay of a mi- A CTION upon the cafe for words. And ^cclj^res, Whereas he wai 
niftcrthat he is xX p^rfon of Z). and a preacher, that the defendant fpakc thefc 
foirlfualXndlr*. "^^^^ ' " ^^^rat'' {innuendo the plaintiff) ** is an adulterer, and 
Ante, 94. " liatb had two children by the wife of J, S. and I will caufe him 

1. Salk. 66x. " ^^ ^^ deprived for it." After verdift it was moved, that an ac- 
tion lay for thefe words ; for they be very flanderous to tlie plain- 
tiff, and touc^ him in his credit and profit, and are caufe of depri- 
vation, if they be true. — But the Court held, that it isaflander 
examinable only in the fpiritual court, and not here. Wherefore 
it was adjudged for the defendant. 

Case 14. Broughton againft Randall. 

Triftitj Term, 38. Fliz, Roll 876. 
^ ntabic oTlhc pRROR of a judgment in fFales in dower. The parties were 
momof a'^vr- ^^ ^^^^ » ^"^ ^^ ^^ ^^7 of the venire facias returned, none of 
«iVr,butonlyon the jurors appeared ; whereupon an habeas corpora^ with a decern 
the return of a tales (tf), was awarded ; and thereupon a trial had with part of the 
iuheai corpora principal pannel and part of the tales^ and judgment accordingly, 
or ijtrifffas, rpi^^ error afiigned was, becaufe an habeas corpora^ with a decern 
».Roil.Abr.67i. /^/^^^ ^^s awarded, where none of the principal pannel appear- 
Cro^U^l'e^^.^ ^^ » ^^^ ^ '^^^^ ought not to be awarded, but where two at 
6.'^Mod. i^e' Icaft of the principal pannel appeared ; fo tliat they of tlic tales^ 
2.Hawkins,576. with the prmcipal jurors who appeared, might make a juryg 
Ld. Raym.3«7. 

(«) See 3 5. Hen. 8. r« €• 4* A: 5* PhU, h Mai7» c. 7* 5. Elil. c« 15. 14. £lix« c 9. 
7. & 8. MTiU. 3. c. 1%. 
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as 27. Hen. 6. pL 10. and 37. ffen, 6. " Tii/rj," i?ro(?i. 12. But all Bioughtom 
thcjuftices held, that if upon an habeas corpora and di/irin^as none ^ "^Z ,. 

^ t • T ? . /S 11 1 111 XVANDALt. 

of the jury appeared, yet a decern tales Ihall be awarded ; but 
not upon the venire facias ; and that this is the difference; and *°* ^^ »®4«'*» 
therefore, as this cafe is, it is erroneous. — But it was then faid, that 
it was altogether the courfe in JValcs^ to award talcs in fuch cafes. 
And THE Court faid, if it were fo, it is not any error: for the 
cuftom of every court is a law in that court; as 10. Ediv, 4- and 
5. Edw. 4. are. — But it was then faid, that he ought to have 
pleaded it fpecially, otherwife the Court cannot be informed there- 
of. But THE Court faid thereto, they might be informed thereof 
by precedents, and by a certificate from the Judges there, whereto 5. Co. 85. 
ihcy would give credit; and fo was now'lately done, where in a i.Sauod 73,74, 
^fidf ei deforceat^ in Pt^ales ; becaufe wc were informed, that the 
common courfe was to give judgment final in that aft ion, it was no 
error. And fo the Court appointed here : wherefore adjourna- 
tjtr. — Afterwards, becaufe no precedents wereihewn,itwas reverfed. The wife of tht 
Note here, the title of the feme to recover dower was, that lonccft iivtr of 
the father and fon were joint-tenants to them and the heirs of the two jointmams 




dower. And upon this ilFue nunqties fc'ijie dozver, this matter was Cro. jac, 615* 
foand for the demandant. 1. Aik. 442. 

2. Rl. Com. 132. Bull.K. P. ii8. 3. Bac. Abr. 127. in noti?. Perk. 334. 

Fetheriton verfns Ally bon. Case 25. 

TAEBT againft an executor, upon an obligation made by his a defendant 
^ teftator. I'he plaintiff was nonfuited : the defendant had txecutor OialJ 
tofts by order of Court. Otherwife it is, where an executor is IJ*]'^*^®^^* *^* 
plaintiff, and is nonfuited. For it cannot be intended, that it 
was conceived upon malice by him. fide ?.^. Htfi. i. c. i5« 36^' *^* **^* 
^Jac.i, c.^. 8.ii//%.c.2. i^.Car. 2.c,o, 8. ^* 9.//^^//. 3. c. II. lVo! Car. 29, 
and 4. y 5. ^nn, c. 16. 219- 

Hutr. 69. Yclv. 168. I. B«c. Abr. 518. 2. Bac. Abr. 446. 4. Mod. 245, Stra. 871. 3* B"""- HS'- 
&<ytr*s Law of Cello, 94. 

The Earl of Lincoln verfi^s Flower, c^** a^- 

Ecjler Terrr, 3S. Eii:t, Rtll J59. 

"TRROR of a judgment in debt, up^n an obligation, in the ^ frt^wx lies 

court of co^nmon pleas, where the carl plcat!cd ncn cjifanum\ ^S^'n^apetrr^ 
and found againll him, and judgment given. Idc^i capiatur. — And ^uc to the"^ 
tliereupon error afligned, bccauie he was a peer of the realm, and crown. 
I capias [a) lies not againft him. — Sed no-n allocatur. For by this Ante, 170. 

Elea found againft him a fine is due to the queen : and none fhall ' ^°"' -^^r. 
ave any privilege againft the queen ; therefore capiatur pro fine J,*^^^ ^ 
well lies. — And the judgment was affirmed. 27. Hoi, 8. pi. 22. saik. C4. ^* 
II. Hen, 4. pL 15. a. Ruiz 100. 

W ^y 5- ^ ^* ^*'*- 3* ^* ^^' ^^^^ cap'tai pfffnh taken awny. Sec 2. I5ac. Abr. 507. 

Elinor Bliflet verffis Johnfon. c^sf. 27. 



ACTION for thefc word"? : " Thou*' (;//;.7^^-/;t^(? the plaintiff) Inana^ionfor 
*^ •* art a villainous and amurderous quean ; for thou didft mur- J-^'^^d,, it U fuf*. 
" dcr my laft: wife." Tlie defendant pleaded not guilty. The jury ^^^w ^^ ^^ 



found, that the defendant fpake thefe words of the plaintiff to bwn fpokcn in 
one SpirAfoot : " She is a villainous, murderous quean ; for fhc t^c third ftrjam^ 
«* did murder my laft wife." Et ft, ^r.— Popii am and Flnner ;■ '".-»' !'7 ''^ 
held, that this vcrdia is againft the pliintiff; for they arc "^^"^^^^^^ 
the fame words mcntiojied la the c/cciaration. And if thcdckcudaut KJ^^c\^^v 

-t baud ^JBwoVuKXj.iiV 
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Blissf.t had been found guilty generally, and the plaintiff had recovered, 
T H^Nso ' ^^ recovery would not have been a bar in a new action for thcfc 
J*'"'*^''* words : for they are fo variant, that he cannot help himfclf with 

A recovery . J . .7 i -rj ^- 

pleaded without ^^ averment that they arc tlie lame words. But CfAwdy e contra; 
flicwing where for thcy arc all one in fuhltance, and the difference to whom they 
thccoun was wcrc fpokcn, is not material. And they may Ix: well averred in 
held, IS bad on ^ ^^^y^ aft ion ioY thcfc words, that the words in the firft declara- 
^Tli^R*^ tion and thtlb are all one. — 1'herefore it was adjourned. 

1* ' *^'^^** Thomfon zryf/zs Clerk. 

Mtclf, Term, 38. tff 39. f liz. Roil, 228. 

On a/./*, the Hf ROVER and Conversion of Goods, at D, In comitate Nott. 

goods cannot he * The defendant faith, that he recovered again ft the plaintiff 

ddivered to the ^ ^^\^^ of 2ol. by bill in the queen's bench, and thereupon had a 

^}f^^'''r\'': fieri fiuias, dircftcd to the fhcriff of I'ork, who, zt H'akefiild, in 
tisfadtion of his •' y ] r • 1 1 - » i 1 i- 11 1 • 

debt, comttat, Lbctian^ Icized thole goods, and delivered them unto hnn 

in fatisfiftion of this execution; and fo juttifies the converfion. 
— It was thereupon demurred, and without argument ruled, that 
1. Term Rep. the pleading was ill. — Firft, Bccaufe he ihcwed not where the 
73*- queen's bench was at the time of the reco\ery, it being a court 

Traverfc. removeable ; as 5. Ed'iv. 4. pL 8. is. — Secondly, The trover and 

Cro. j:ic. 371. converfion is fuppofcd to be in the county of Nottingham j and he 
J. wilf. 81. juftifies in the county oi Torky without traverfing, hz, — Thirdly, 
c ^u^' ^'t "^^^^ fhcriff upon a writ of fieri fee ias cannot deliver the dcfend- 
Jsut[ iso/^ ' ^i^^'s goods to the plaintiff, in fatisfaftion of his debt (a). — 
ft. Vent. 95. Wherefore it was adjudged for the plaintiff. 
Noy, 107. 2. Show. 87. 3. Lev. 203. Comb. 452. Ld. Raym. 251. 6. Mod. 19*. 

Cask 19. Gyppcn Tcrfifs Bunncy. 

TTPON a fpecial verdift: the cafe was, A copyholder in fee 
The admittance \J fuj-rendered to the ufe of one for life, the remainder to an- 
tcnan^i'^for^lii^ Other in fee. Tenant for life is admitted. Afterwards he in re- 
is an ad.nitt.mce mainder fnrrenders to the ufe of J. S. in fee, of which furrendcr 
of him in re- the lord accepted, and admitted y. S. The tenant for life dies, 
mainder. and -f^^ heir of the firft copyholder enters, and J. S. oufbs him. Et 
l^ftKr^rd/'.^^-— Coke Jttcrfuy General moved, that J. S, fliould have 
of the manor ^^^^ land. For firfti the admittance of the tenant for lite is fuffi- 
/hail have only cient for him in remainder, to veft the remainder in him; as 
one fine. ig. EdzL'. 4. a ligniory is granted for life with the remainder to ■ 

'^'r 11 aI) another, attornment to the tenant for life is good to him in re- 
Moo^ 46-. ^ mainder. So of a devife of goods, remainder over ; the executor 
4. Co! 23. confents that the firft devifor fhall have them : it is good for the 
10. Co. 47. b. other. — Secondly, the lord's acceptance of the furrender is quajl 
3.LCV.107.30S. ari admittance ; for in that he allows him to make a furrender, he 
"vcm 260 hereby admits him to have a remainder, whereof to make a fur- 
Ciib.Ten.ic4. render. Wherefore, &c.— Popham. Tenant for life and he in 
i.Mod. 120.' remainder have but one cftate in law; and therefore the admit- 
1. Burr. 210. tancc of the one fhall ferve the other as a livery or attornment. 
Strange, 654. yi^^ rcafon which is objcftcd againft it is, becaule the lord fhould 
Jf Mftrf -,', Tc^ ^^^^ ^ofc his fine of him in remainder. But it feemeth to me, 

ir.Aioa.73*'^7'* 1, • • /-t % • r ^ i*i_i_ 

Fitzg. 2R7. that there js only one fine due upon this furrender, which the 
i.Pccr.Wiii. 63. tenant for hfc ffiall pay before his admittance ; as where the 
Ld. Ray. 1014. queen's tenant in capite aliens for life, remainder over, there is but 
rParWill.6i. ^'^^fi^c d^^ for this alienation : fo here, unlcfs there be a fpccial 
t! Vern. 226. cuftom that two fines Ihall bp due. Fenner of the fame opinion. 
t.Bac.Abr.475. But becaufe the other Judges were abfent, it was adjourned. 
479* 4. Bac. Abr. 331. Dougl. 7x7. 

Cri^ 
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Crifp againji Fryer^ Casi 30. 

Trinity Term, 25. Eli%. Roil ^SS* 

TTRESPASS. Upon demurrer the cafe was, Jo, Roufe was jfacopyhoWcr 

'■ feifed in fee of the manor of Royden m Suffh/l; whereof the betopayxmt 

land in qaeftion was parcel, and whereof the plaintiff was a copy- atictitainday, 

holder in fce» rendering 20s. per annum at Mtchadmas, At the *"^ ^^ ^"* ^^ 

feaft of Su Mihaci, upon the laft inftant of the day, the lord came y^'Tthri^^ 

thither, and demanded the rent then due, and for two years before ; the laft inAanc 

and none was there to pay it : whereupon the lord there con- of tli. . • and 

tinued, demanding his rent, until after fun-fet ; and for non-pay- demandt hit 

mcnt entered for a forfeiture ; and. Whether it wcic a forfeiture J^^' "J*^ ^^^™*' 

I or not ? was the fole queftion.— It was moved, that it was not a be^e*re"to"pay 

fortciture ; becaufe it was not any wilful denial, but only a negli- it, it is a forfeit. 

gent non-payment ; and this diverfity hath been commonly urcofthccrtate. 

agreed; and the lord is not at any mifchief; for he may diftrain Ante, 149. 353. 

for his rent ; as 9. Rich, 2. " Avowry^'' 86. is. And fo it was S- C- ^oy, 58. 

adjudged alfo, Mich. 36. l^ 37. FM%, in C. B. in Fautrhan's Cafe, |-C. Moor,350. 

that the lord may well avow for his rent. Wherefore, &c. — s*c. i. RolU 

Gawdy, Jiiflice. The lord demanding his rent upon the laft Abr. 506. 

inftant of die day whereon it is due, and the tenant being not Litt. Rep. i6S. 

there to pay it, I conceive to be a forfeiture, as. well as if he had ^°* ?°P* '^** 



Latch. 



aa. 14* 



made an cxprefs denial to pay it; for this non-payment is a denial p ^^ ^^^^ ^ 
in law ; as 30. Hen. 8. pi. 42 is ; and as Littleton, SeA. 23^. faith, margin. 
non-payment of a rent feck upon demand is a denial A law, Hob. 135.183* 
•whereof the grantee might have an aflifc. But if the demand had Giib.Tcn. aa6. 
been here at any other day than the fame day when it was due, "^ *J^* 
the non-payment thereof had not been any forfeiture; for the te- ^y^/ ** ^ 
nant is bound to attend upon the day of payment of his rent, Lhan.Ca. 95. 
when the lord alfo is bound to demand it, and n^t at any other *• Vcrn. 537, 
day. And if it fhould not be a forfeiture it would be a great mif- ^^^ 
chief to lords, to drive them to diftrain and avow for every 
fixpenceor twelvepcnce which fhould be due from his copyholder. 
— r ENNER to the contrary. The entry for tlie forfeiture is for a 
condition infa'it, not for a condition in law ; and the condition in 
Jaw is not for non-payment of the rent, but for the refufal to pay 
his rent. And a denfal in law fhall not ferve to make a forfeiture, 
but there ought to be an cxprefs denial in fait : otherwife it would 
be vcrj'mifchievous to a copyholder, that for fuch a negligent non- 
payment there fhould be a forfeiture of his eftatc. — Popham, 
Chief Juflice, It is a forfeiture : for the copyhold eftate is main- 
tained by the cuftom of the manor ; and therefore he ought to 
perform his cuftoms and duties, on his part to be performed, 
which he hath not done here, by his non-payment of his rent at 
the day it was due and demanded. And truly a denial in law ii as 
much a forfeiture as a denial in fait : as if the lord demands his rent 
upon the day, and if the tenant is there and faith notliing, it is^ 
clearly a forfeiture. And 23. EHz. Sir Chriftopher Hutton\ Cafe 
againft his tenants of fVelUnghotough^ it was agreed by all tho 
Juftices, that if a copyholder comes not to the lord's court after 
t particular fummons made to their pcrfons to come^ it is a for^^ 
feiture without any cxprefs denial to come: yet it was there 
agreed, Aat the not commg after a eeneral fummons at tlie church 
CRO. £L1Z. PART \\. Mm i^a:! 



5o6 Michaelmas Term, 38. and 39. Eliz. In fl. R. 

Cmst was not any forfeiture (quod fuit hlc per Curiam concejfum) : but if 
agminji ^^g there agreed, that if he might cxcufc his not coming upon any 
*^**' good caufc, asficknefs or the like, &c. it fhould fave the forfeiture: 
and there is not any difference betwixt thefe cafes. And admitting 
here that the lord had warned his tenant that he Ihould demand 
his rent upon the land at the day it was due, and commanded him 
to be there readv to pay it, and the lord upon the day demands the 
rent, and none is there to pay it, it had been clearly atorfeiture. So 
here : for the law appoints the day for the payment as ftraitly as 
if the lord had given exprefs notice thereof. Wherefojc, &c.— 
Et adjournatur. 

"^^ ^'^ Dame Greftiam againft Banning. 

Hilary Term, 38. EUx, Roll 847. 

Oiia/nV*/aci4ii OCIRE FACIAS upon a rccognifancc made unto her by one 
u> a recogni- O (Jg^veys^ who was returned dead ; whereupon flie fued a nevr 
p'ca^ha* ihT*** fcire facias againft the heir of Gerveysy and the terre-tenant : upon 
coRnizor was which the IhcrifF returned, that he had fummoned Paul Banning^ 
feifed of fuch who was tenant of the manor of 5. which was the land of Gerveys^ 
lands 14 net after the recognifance acknowledged; whereupon Paul Banning 
^^^ ^*. came in and pleaded, that one Afann was feifed of three acres in 2>. 
wliioiAwwcrc ^^^''^^^ Gwi/^jj was feifed in fee after the recognifance made: 
jointly feifed. judgment : ^ aeiio. The plaintiff faith, that Gerveys was not feifed 
Ante, 41. m tec of thofe three acres after the recognifance, &c. And there- 
Poft. 689. upon they were at iffue, and a fpecial verdift found, that ** the 
Moor, 429. «• faid Gerveys and one Bedingfield were jointly feifed in fee of 
€ow^^ 66^' " thofe three acres after the recognifance, &c. And therefore en- 
Pougi*. \%%, ** feoffcd the faid Afann^ who is yet feifed thereof in fee. Et Jt^ 
1. Term Rep. ** Wr.**— COVENTRY and CoKE moved, that this verdift is found 
238.447. for the plaintiff: for the ilTuc being. Whether he .was feifed ia fee 
of thofe three acres ? and it is found, that he was not feifed but of 
the moiety of them ; which.being a fpecial ifTuc, it is found againft 
the defendant pleading this plea: but if it had been truly pleaded, 
that which is found l^d been fufficient to have abated the writ, 
atid to have put the plaintiff by firom her execution : but being a 
falfe plea it is found againft the defendant; as 26. Hen. 8. />/• 5. 
. 50. rierf. 8. J^Jff^'f 41- ^ 365- — ^But -Godfrey moved, that the 
* finding of this joint feifin lumceth to maintain the iflbe : for eve- 
ry jointenantis feifed of the entirety. — But all the Justices held 
to the contrary, that the verdift upon tliis rcafon is found againft 
him who pleaded it : for jointenants in truth are but fciled of 
moieties. But Fenner faid, that in regard it now appears, upon 
this verdift found,*That execution ought as well to be lued againft 
Afann as againft Paul Banning tlie defendant, it fuihceth him, and 
is all one, as if it had been found that he was feifed, as he hath 
pleaded ; as 40. Edw. 3. pL 5. an alienation is fuppofed to be in 
fee, and found to be tor life only, it is well enough. — Popham 
and Gawdv, e contra. Becaufe this is a fpecial plea, and ought to 
be found as it is pleaded : otherwifc it will not fcr\x. And there is 
difference when the plea is to the point of tho writ ; and when it 
i$ a collateral plea, or in bar. Sed adjournatw . — Afterwards the 
If^y Gre/bam'mdy' and fo the matter was determined. 

Briggi 
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Briggs agdtnft Sheriff. Case 31. 

Trinity Term, 37. Eliz\ Roll 359. or 354, 

jTRROR of a judgment in the common pleas in trefpafs of batte- Though a puia- 
17. Thccrror affigned was, Becanfe the declaration is, quodciim ^i^aftcr impar- 
the defendant fuch a day, &c. affaulted and beat the plaintiff, &c. Y'^'^t'^V * 
fo it is nuafi^i recital,ancl notadirea affirmation, that he beat him, tionryctTi/d^ 
&c.— Clerk. The lirft declaration is fo ; but thereto the de- firft 'dcclaVttion 
fcndant imparled, and after entered this fecond declaration againft wa$ bad, judg^ 
him, and in that cum is omitted ; and judgment is given thcreup- ^^^ ^*" ^ 
on for the plaintiff;— 5/rJ non allocatm- : for tlie firft declaration is Ani^^*,6 
Ac principal ; and thereupon the judgment is . given ; and the cfi 
fecond ought to accord v^rith the firft. £t non e converfo. Where- ». L^"o6i 
fore it was rcverfed. ' Cro. jac. 537. 

• Comp.Att.198. 
The Queen againft Vaughan. ' cas* 33. 

Hilary Term, 36. EUk. RqIIS. 

» 

INFORMATION of intrufion againft Vaughan, Upon not what ftall be 

guilty pleaded a fpecial vcrdtft was found, that '* The prior of conftrueda um* 
" Kinfs-Langhyy in the countvof Hertford, anno 31. Hen. 8. fur- ^^i^^UM- 
" rendered the (cite of his prior}', and all his lands, ^&c. to the f;?^.^;,^;^^* 
" king, by deed enrolled. Afterwards, in 31. Hen. 8. the king foas to avoid' 
** granted the fcite of the monaftery to the fuffragan of Dover for the k»ng'$ pa- 
** his life ; who in 38. Hen, 8. died ; and that fcite came to the *^^' 
** queen that now is. Afterwards, in the eighth year of her reign, ^•^- Moor,537. 
** a commiflion ifTued to enquire in what eftate and reparations '^T^rm^Rt ** 
** that houfe was ; and thereby it was found to be ruinous ; and 602/*^*" **** 
** the lord trcafurer, and others, by commiflion, fold the ftone and 
** lead of the houfe. Afterwards, anno 16. Eii%. the queen granted 
•* the fcite of the faid priory to Grimjione, with a proviso, that 
*• if tlie faid lands or tenements, or profits thereof, were not con- 
** cealed, fubftraSed, or unjuftly detained from the queen, her 
*• father, brother, or fifter, before the 14. of Eliz. that the patent 
•* (hould be void ; and they further found, that the queen was not 
•• anfwcred any rent or profits thereof, befide the (aid ftone and. 
** lead, before the 14. oi Eliz. £t fi, k^c^ Upon this matter 
Coke, the queen* s Attorney j prayed judgment for the queen ; for 
tliere is not any land conveyed by that patent'^but that which is 
concealed from the crown : but the priory, and thai fcite now in 
quefUon, cannot be concealed; for it was by the prior's furrendcr 
cxprcdly mentioned, and fo revealed to the.king. By the king's 
grant alfo it is revealed, being tlierein mentioned by exprefs words. 
Then if once it be revealed by exprefs words, at the time of his 
titk accrued, it can never be concealed as long as the crown hath 
not another title thereto : but if it be afterwards divefted from the 
crown, by the king's grant in fee, and afterwards com^s again to 
the crown by attainder of felony ; becaufe it is by a new titJc it 
Inay be concealed ; and that is in comYnon experience ; and thtf 
land itiiplf (hall never be faid to b« concealed or unjuftly detained i 
and th4hrcfore it was adjudged in PafcL 23- Eliz, betwixt ^mitha)ul 
Pei^e^ that where king Henry the fourth granted land, parcel of thtf 
crowni by hk letters patents under tlie' £fukby feal, which was 

M m i) to\d ) 



5^8 Michaelmas Term^ 38. and 39. £liz« In B. R. ' 

Tm» Q^tnik void ; and the queen, who now is, granted thofc lands with a prO- 
Vaucman ^"^» ^'^^^ if the lands were not concealed, that then, &c. it was* 
ruled, that this land fhould not pafs : for land cannot be concealed, 
and therefore out of that proviso : and fo it was refolved in one 
Sha/toe's Cafe 6f Ireland. Whcrcfdrc, &c. — After divers argu- 
ments on each fide, the Court refolved for the aueen : for 
they all agreed tliat it cannot be concealed after it once oe revealed 
by any fpecial words in any record, unlefs that land were abfolute- 
ly given from the crown, and afterwards came unto it by a new 
title. And a concealment is only where lands ire in tlie queen 
by attainder, or otlier title ; and there is not an v record to iniibrm 
her what lands they are : but here the record ot the furrcndcr is of 
the fcite, and all the other lands, &c. for the fcite isexprefied, that 
it is in the king : but for the other lands, they arei in tlie generali- 
ty, and may be well concealed ; for there is not any record to 
mew what they are. So where there is any office to entitle the 
quttn after an attainder, or any furvey, thofe lands which are par- 
ticularly mentioned in theoffice, or furvey, cannot afterwards be faid 
to be concealed ; for tliey be revealed to the queen by thofe re- 
cords. But if any land be omitted out of that furvey, it may wefl 
be faid to be concealed. Popham faid, that all this was agreed, 
in the cafe of London and Sir Chrijlophcr Hatton. So it palled not 
within the provlfo of the concealment : for patents are to be con- 
^xwtA fecundum tntentlonem regis ^ and not in decettioncm. And here 
it was not intended to pafs any land, but that which was concealed, 
and firft revealed by Grim/lone^ which is not here, for the reafons 
before-mentioned. The greater queftion then is. Whether this 
be within the claufe of the lands and profits inde injufte detent* iffc, 
i^c, >* And It was held by Popham and Gawdy, that it was 
not. For Popham faid, that nothing fhall be termed to be injujie 
detent^ from the queen, but that whereof the queen had but a right 
only, and never nad any poileflion. And thefe words are inferted 
into patents, by reafon ot a judgment in the exchequer, where an 
abbot was difleifed of certain land ; and afterwards the abbey and 
all the pofleffions being given to king Henry the eighth, the queen 
granted this land, whereof the abbot was difleifed, by exprefs 
words, with fuch a provi/oj tliat if they were not concealed, that 
then, &c. And adjudged that they paued not; for the king never 
had any title, but a right only to that land, and therefore the 
lands were unjuflly detained ; and therefore from that time it hath 
been ufcd to hsve thefe words, vel injure detent' tsfc. But when 
tc. Co, X14. b, the king had pofleffion thereof, as he had here by the death of the 
fuffragan who was tenant for life, it cannot be faid a detainer from 
her : for fhe miehthave had an account againfl any who takes the 
profits of thofe hinds ; which proves that (he always was in poilef- 
lion of them. And here this land being wafle land, whereof no 
profits are anfwered to the queen, it cannot be faid to be an unjuft 
detainment fro jp her. Wherefore, upon thefe reafons, it was ad- 
judged for the queen. Fide lo. Co. 1 14. 

Blodwett 
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Blodwell agatnfi Edwards. casi 34. 

Hilary Term » 38. Klix, Roll 1 06 1. 

rRROR. The cafe was, Jovin Blodwell, being feifed of Thcreaibnwhy 
^ land in fee, made a feoffracnt to the ufc of himfelf for life, • '*'" w»» «• 
and after to the ufe of fuch iflue, and iffues males of the body ^^"^^^^^^^^ 
Margaret Lloycl^ from eldeft to eldeft, and who by common fuppo- rword j"and tl» 
fition or intendments fhould be adjudged or reputed to be begotten iheriff't name 
by the faid John Blodwell upon the body of the faid Margaret Loydy Jnuft be to the 
whether the faid iflue, and iflues males, fo born of the faid Mar- ^"^^j'jj'f 
gttret^ and reputed to be begotten upon her by the faid J, Blodwelly ^^ TmiTrffftrit 
Jint per legem hujus regni jingll^ adjudicatl et Uptime mulierly begot- iaUu 
ten, or unlawfully and Immulicrly begotten octwixt the forefaid3,c. Moor,43o. 
Margaret and the forcfaid J, Blodvjell j and to the heirs of the bo- i.RoJUAbr.79^ 
dies of fuch iflue, or iflues males, de feniore in frniorem exiftent. mt. ».KoU.Abr.43. 
de pradi^fd Margarita in forma prad'iSla. Afterwards John Blodwell^^^^ 35- 
had. iflue by the faid Margaret Richard Blodwell^ now plaintiff, 
Edwards, the defendant, recovered againft the faid John Blod- 
tirllj in an aflifc 12. Elizabeth. John Blodwell died ^ and Richard 
Blodwell brought error, as he in the remainder ; and averred, that 
he was the iflTue engendered of the body of the faid Margaret^ and 
was always fincc his birth, and yet is reputed to be engendered by 
the faid John Blodwell^ Wr.— The firft error afligned was, Bccauic 
the tenant in the aflife pleads to the iflue in nul tort ; and at the 
dav of the habeas corpora returned, the enty is, quidam recogmtorum 
ajjifa vcncrunty et quidam non vcncrunt, Idco a dijhingas with a de^ 
cem tales was awarded, and thereupon trial had ; and tlierefore er- 
roneous, becaufe it is not mentioned that the trial was deferred, 
and the tales awarded, pro defetlu juratorum : and it may be, not- 
witlillanding quidam juratorum non venerunty that a full jury might 
have appeared ; and then the deferring of the trial, and the 
awarding of tales, was without caufe. Hde 22. Edw. 4. c. 15. 
I. Rich. 3. pL 4. 15. Hen. 7. pL 16. — A fecond error afligned 
was, Becauie the fheriff^'s name was not to the return of the writ 
of habeas corpora, nor to the return of the writ where the decern 
taUs was returned : and for not putting his name to the return, it j^^ «<j^ 
was vicious, by the ftatute of iork, 12. Edw. 2. c. 5. And for 
that wde 26. Hen. 8. fl. 3. 9. Edw, 4. pLi(). 11. Hen. 6. pL 94. 
And thefe be not holpen by any of the ftatutes of jeofails. And 
the recovery was before the Uatuteof 18. Eliz. c. 16. Wherefore, 
&c. — And all THE Court refolved, that both errors were mani- 
fcft ; and for that caufe the judgment reverfable : and the counfcl 
on the other fide did not much mfift upon them to defend them. 

But it was moved, that the plaintiflf had not here fufliciently A remiiikier n- 
entituled himfelf to have any remainder, and then he cannot ^^"^ *^ • *>«f* 
have a writ of error ; for a remainder ought to be limited to a "^ "?* '"'-^ 
perfon in ejfe, or who by intendment fliall come in ejfe, during the " ''^ * 
particular eftatc. But the law hath not any expeftancy of a baf- |'.c i^SSi aIT' 
tard fon to be bom which is not in ejfe at tne time of the limita- 43. *** ° ' ^" 
tion. And here it doth not appear by his averment that he is the s/c. Noy, 35. 
lawful iflue. Wherefore, &c. — Gawdy. Admitting he were a ^* ^^' 66- ^s* 

Pkiwd. 3a. 

2. Co. CI. 

1. BL Com. 170. Co. Lit. i«3. Feame, 176. Powel on Dev. 3 j^ 1. Atk. 410. i. Peer, Wifl. tto: 
|« Mr. Hargnnrt^f note 17.G0.Iit. 3. b, i- £q. Caf. Ab. 291. 331. x. Term Rfp. x^ ^ ' 
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baftard, yet the limitation to him is good ^ for although he be not 
lawful ijluc, yet he is the iflue of his mother witliout queftion ; 
aiid a remainder to a reputed fon is clearly good, as 41. Edw. 3. 
^/. 19. and Dyity 113. And the limitation here being to tlie cldeft 
iflue of the feme, he (hall take it, although lie were a baftard ; for 
fo appears to be the exprefs intent of the deed. — Popham. Al- 
though a limitation of a remainder to a baftard in tjfe is good, 
for that he is aperfon known, and may in time be a pcrfon known 
jmd reputed for the fon of another, vet it cannot be fo to a baftard 
before he be born ; for the law hath not any expectancy that anv 
fuch fhould be, nor will give liberty or fcope to provide for fucn 
before they be. And he cannot take by fuch a name, unlefs he be 
fuch a perfon who is reputed a fon, and none can gain the name 
at the inftaiit time of his birth ; but it ought to be by continuance 
of time and reputation of the country, and not of the father him- 
felf : and if he cannot take it at the time of his birth, he never af- 
terwards fliall take ; for the law will not expeft longer for tlic in-» 
preafing of a reputation. The limitation alfo to one and the if-* 
fues of his body is always to be intended lawful ifTue ; and the law 
will never regard any other iflue. So here, forafmuch as he hath 
not averred himfclf to be a lawful iflue, but only a reputed, which 
cannot be, he hath not conveyed unto himfelf a fufficient title to 
have this writ of error. — Fenner inclined to that opinion, and 
faid, that they had conferred with divers of tlie Juflices in Serjeants-^ 
Inn^ in Fleet 'jlrect ; and that the greater opinion of them was, that a 
remainder to his firft reputed fon or baftard is not good j becaufo 
the law dotli not favour fuch a generation, nor expeft that fuch 
fhould be, nor will fufFer fucha limitation, for the mconvcnicnce 
which might arife thereupon. Wherefore, becaufe the plaintiff 
was in truth a lawful fon, engendered between the faid 'John Btod^ 
well and tlie faid Margaret Lloyd after they were married together ; 
and this conveyance was only made in this manner to avoid 
fcruple, which othervvife peradvcnture might happen, becaufe the 
faid John Blodzvc/l vfzs married to a former wife, and was divorced 
from her, if this divorce fhould be repealed, which cannot npw 
be in queftion, all the parties beingdcad ; the plaintiff difcontinued 
this writ of error, and brought a new writ of error eoram vobls r^- 
Jidct ; and therein averred the faid marriage, and that he was tlio 
firft iffue during the efpoufals. Etjic pouleu • 

Case 35. Harding againft Sherman. 

V?^}ic. A CTION of trover at Faxton^ in the county of Huntingdon. 

r^ The defendant pleads a bargain and fale at Ro^on^ in the 
county of Hertford^ in the market there, whereby he after con- 
verted them at Paxton^ in the county of Huntingdon. The plaintiff 
faitli, that he was poflcflfed of tliofe goods at Paxion^ in the county 
of Htmiingdon, and that 7. Sherman there ftole them frpm him, and 
by covin betwixt him and the defendant at Paxton, in t^ie county 
of Huntimrdonj he fold them to the defendant, as h^ hath pleaded. 
The ifliie was upon the falc made by covin, &c. And it was 
tried in tiie county of PTertford, and found for the plaintiff.^ U 
i-as 4novcd to be a mif-trial ; for it ought to have been by a jury 
p{ the county of Hertjord^ or at leaftwife by a jury of both coun-: 
ties.— And of that opinion was G^WbY. Byt the oth^ Juftice^ 

f contra\ 
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) antra ; for the fale is con&fTecl, and tlic iflue Is upon the covin, Hardiwc 
which is well tried by a jury of tlic county of Hertford^ where it j^f^'^Aw 
was alledged. — And it was afterwards adjudged accordingly [a). 

(a) By zi. Tac. i. c. 13. no jadgment c. S. \i the caufe were tried by a proper 

fliaU be fUyed or reverfcd after venli£l, by jury of the county or place where the ac- 

lealbn the vi/»< is fued out to more or fewer don is laid. See alfo 4. & 5. Ann. c. 1 6. 

pbces than i; ought, fo a& fomc one place and 3. Geo. »« c. 25. 
be righi Darned ) nor by x6. U 17. Car. 2. 

Wright agamft Wright. Cah 36. 

PROHIBITION. And furmifetli, tliat The B'tjhot of JVinton and a birhop may 
^ all his prcdeceflbrs, from time whereof, &c. held the manor of prefcribc \n n^t 
Eaftmcre for them, and their farmors and tenants for years, or at '^f"**"-^ of » 
will, free and difcharged from the payment of all tithes ; and tliat right*^f his bi- 
he, being leflee of tlie faid bifhop, offered this plea in the fpiritual flioprick, and 
court, and that they rcfufed it there. The defendant pleads, that hs tenant of the 
the fpiritual court received the plea, and admitted him to his proofs, ^^^^^ "**y ^J 
and travcrfeth the refufal of the plea there. And it was thereupon ^^Jfo^ ^^fchi^ 
demurred. — WALTER,yir the defendant ^ moved, that this furmife ed; and a furl 
of the refufal of the plea is traverlablc ; for a prohibition lies where mifeuponapro- 
they rcfufe to do right to the parties, or the fuit is where it ought 'ii^>»t«on that 
not to be, and fo injuftice is done to the party ; otherwife the iuit ^^^^^^^^^ 
in the fpiritual court, which is the proper place to fue for tithes, fpiritual court 
ought not to be ftayed ; and then the material caufe to award this is traverfable. 
prohibition is the refufal of the plea ; for otherwife, witliout tliis Ahie, 475. 
lurmifc, a prohibition lieth not ; as 7. Edw, 6. fL 79. and ^°'** 559- 1^* 
8. Edw, 4. fU 14. And a furmife which takes away the jurifdic- i.Roii.Abr.653. 
tion from another court is always traverfable ; as 12, Hen. 4. pL 13. *• ^ ^^' *5- 
13. Hen, 4. />/. 16. 34. Hen. 6. pL 15. are. And fo in this court Moor°IJ]r^6'i9. 
it hath been oftentimes ruled, thit the refufal of a plea in the fpi- veiv. 2. 
ritual court alledged was traverfable ; as in Eafier Term^ 30. £//2, »• Bl. Com. 9. 
betwixt Eaton and Morris ; and Trinity^ 30. EU%. betwixt Afcoll and *' Strange, 48a. 
ff^gcn^ where in a prohibition for a fuit for titlies, he furmifeth ^ ^^^ ^^ 
tliat he pleaded in the fpiritual court, that the parfon had not read 5. Bac. Abr^ei. 
his articles, and therefore not parfon bjr the ftatutfr of 13. Eiiz. ; 86. 91. 98. 
and tliis plea being there refufed, the refufal was traverfed by di- Wood inft. 173. 
rcflion of the Court. The prefcription alio is not good here; S*^®'"*^^*^-"^* 
for one cannot prefer ibe de non decimandoj nor to be difcharged 
from tithes : and although the bifhop, being a fpiritual perfon, 
might prefcribe to be difcharged of tithes, yet his leflec fhall pay 
tithes, becaufe he is a lay perfon, and cannot participate of the 
privilege of his leflbr. — And therefore Tan field, who argued on 
the fame fide, faid, that it was adjudged ^i.Eiiz. in the exchequer, 
that the queen's Icflee Ihall pay tithes, yet the queen never paid 
any ; for Ihe is privileged by rcafon of her prerogative (a). And 
the cafe in Dyer 349. proves nothing againft it ; for the ftatute 
there was made for the lands of the abbots, and not for tlie lands 
of the bilhops. Wherefore, &c.— Coke. Concerning the cafes of 
the traverfc of the refufal of the plea, thev are all to be anfwered ; 
with this difference, the refufal is traverfaole, unlefs where a modus 
iec'mandl is the queftion ; for therein y2r//^ conjiat to the Court here, 
that the fpiritual court will not allow of 'anv plea for a modus de^ 
amandi. The refufal of the plea for not reading his articles is tra- 
vcr(able ; and the prefcription here is good ; for before the Coun- 

{a) SecHvd. 3M- >• J<"^ 3^7* 

M m 4 c A 
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WnfiiiT ^jj Qf Later an tithes were not payable here to certain perfons, nor 
w?Zt. ^^ Plf <^« ; as appears ix. M /^A 9- 44- £^^. 3- /^^- 5- „ 16. i/n, 7. 
pL 18. which IS tlic rcafon alio why the king Ihall have the 
(«)Seci7.Ceo. tjthes of lands out of any parifh (tf), bicaufe the faid Council ex- 
»• « 37. tended not unto them : and laymen at the common law were not 
capable of any tithes, becaufe they could not fuc for fhera in a 
court chriftian : but by way of retaixier he may well have them ; 
as 8. Edvj. 4. pU 14. ^ Regifter, fol. 38. fa? Nat. Br. 41. G. And 
there it is held, that an alngnee may hold difchargcd of tithes, and 
43. Edw. 3. pL 34. ^7. tdw. 6. the farmor of a parfon may fue 
in the fpiritual court for tithes : and, as it is in Knighilefs Cafe^ 
the pope might have difcharged one from the payment of tithes ; 
fo there may be a prefcription that a bilhop and his farmor may 
hold without paying tithes. Wherefore, &c. — And being after- 
wards moved again, all the Court rcfolvcd, that this allegation 
of the refufal of the plea is not the fubftance of the plea, but a 
furmifc, which was never traverfable ; efpecially where a m^dus 
declmandi fhall come in queftion ; and tliat this prefcription for 
F6ft. $7^. 7^4. the farmor is good, and as well as if it had been by the biihop 
See the cifc of himfclf ; for die leflbr himfelf being of right difcharged, the far- 
Stcphtnfon v. mor alfo fhall be difcharged againft the parfon ; but peradventure 
W^» n^t againft his leflbr. — Wherefore it was adjudged accordingly. 

3.Bcrr..v3. 2. C. ^. 

Caii 37. Palmer againft Potter and others. 

Hilary Term, 38. Eliz. RoiJ 6g^. 
An aaion wiU A CTION upon the cafe againft the bailiffs of Northampton. For 
rheWlitft'ofa t^ **^ ^P^'^ ^ fieri facias direfted to the fherifFof the county of 
franctiife for a 



Iti 



Northampton^ returnable Oilab. Mich, he fent his warrant to the 
defendants, being bailiffs of Northampton^ to execute it ; who re- 
K fn^de*r- turned milia bona^ ^c. before Michaelmas ; and at Afuhaelmas they 
•^^^'^l^rf" ^° ^^'^^ amoved from their office, and others chofcn. And for this 
I^niw^and"^ A^ "^'^^^ ^'^^ ?^^^" ^'^ brought, and all this matter found by 
mfttr they are verdift.— An^ it was clearly held by all the Court, that it was 
am:;vul trom a void return \ for the writ being returnable Odab. Mich, the fhe- 
thcir office j for nff ought not before that time to have accepted any return of nulla 
\\ Uvttd, tad i^g^j^ . I'^r he might have had fomc afterwards, and before the re- 
asHothTutn. ^^^ of die writ. And the writ being by them returned af- 
jl"w*^**r ^** ter Michaelmusy they being difcharged of their office, it is void ; 
aR<iii'.Abr.'46o. f*^^ ^^^^Y h^^^c no authority to meddle with the return after ; but 
bria.81?. if they have executed tlie writ before Michaelmas^ then the fherifF 
5 Com.Di5.449. might have accepted of their return before M/chaelmas^ but not 

cowp. 403. after.— Wherefore it was adjudged for tlie defendant (a). 
Douglas, 43. JO \ / 

I48« x<T- ^*^ ^*^ ^^""^^ ^^^^* *^'' *" *^'*^" ^*^"^** Jkerlff^of returning the jrfwcr of a haJliff 

have lain againft tht bailijf for negligence in made after his renioyaj fiom cfficc— S. C. 
not executing the warrant j or againft /&r Moor, 431. 

c^" 3«- The Lord Darcy's Cafe, 

If the king QUO WARRANTO againft Lord Darcy. For that he claimed 
^?^"/ ""'*"^'' ^^to be difcharged from the quccn*s purveyors in his manor of 
^r5^"andfnn. Nort^^Kir/' and /raiton, in the county of Efex. He pleaded, 
dife.athcdtan that kmg ' ' -^ the fourth granted to the dean and chapter of 
aiH chapter 01 St. Paulas formcii) ..joyed therein, it is a good grant, hccaofe of the certainty to which 
it rehict. — S. C. 2.R0IL Abr. 193. 2x1. S.CMoor,4i7. Co.£nt. 559. 10.C0.63. O0USL159. 
J. Tcri^ R«;p. z8f^. 
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PamFs divers liberties witliin thofc manors ; whereof one was, to '^^^ ^""^ 
be difcliargcd of purveyance, non obftante aliquo Jiatuto ; that after* DA»cY'»CAf»* 
wards, in 33. Hen. 8- thofe manors came to the king by furrcn- 
dcr ; that ndward the fixth granted thofc manors to Lord Darcy^ 
the defendant's father, witli all thofe liberties, franchifes, and 
mivile|;es, as the dean and chapter of Faul'Sy or any other, had it 
Dy reaioci of any charters or prefcription, non obflante aliquo Jiatuto^ 
tsfc. et eo warranto he claims thofe liberties. The replication 
was, that bv the 27. Hen, 8. c. 24. (a) it is ordained, that all 
places ihalf be fobjed to the king's purveyors. Wherefore, 
ficc. — It was thereupon demurred ; and argued by Atkinson, for 
the defendant^ that inafmuch as the dean and chapter of PauPs had 
thofe liberties and privile^, and thofc manors by tlie grant of king 
Edward the fixth were given to Lord Darcy^ with all fuch liberties 
and privileges as the dean and chapter of PauPs^ or, &c. ever had ^ 
with an exprefs claufe of non obftante aliquo ftatuto \ the ftatutc 
thereby is difpenfed with, which gives thole liberties to die king ; 
and the patentee may well have thofe privileges. — ^BuiGawdy and. 
PoPHABf held i contra ; for the claufe being general, of all liber* 
ties and privileges, &c. it is to be intended of fuch liberties 
and privilc{;es which the dean and chapter had, and were not 
refumed by any ftatute. But this libertv to be difcharged of pur- 
veyance was refumed by the 27. Hen. 8. c. 24. wherefore if (hall 
not be revived by general words, but by a fpecial grant of thofe li- 
berties by their cxprcfs name, with an exprefs non obftante of that 
ftatute ; fo that it might appear that the king intended to grant 
them, notwitliftanding this ftatute. And therefore it was agreed 
in the exchequer, in Lord Facet's Cafe, about 20. Eliz. (a) for («)i.RolLAbr. 
certain liberties claimed in the toreft of Cannock -wood, that whereas »93- 
liberty of catalla felonum were granted by king Henry the fixth to ^^i^^^'o 
J. S. m that foreft, and afterwards, by a private ftatute 28. Hen. 6. ^^' 

all liberties granted by him were refumecl ; and afterwards this fo- 
reft came to the king by attainder ; and this foreft was granted 
over, with all the liberties which J. S. had therein, ^ with a non ob- 
ftante aiiqno ftatuto ; yet this liberty, which was reaflumed, was not 
revived nor pafied, unlefs there had been an exprefs mention. — 
And tliey lield, that this ftatute of 27. Hen. 8. c. 24. goes to the 
fuccefibr, although he be not named, &c. Sed adjoumatur (b). [*^ ^^' *7' 

nion of the Court was in favour qj ^hc queto. 

Lynch againfi Spencer. ca.e 39. 

Hilary Term, 36. £//«. Roll ^^, 
TT JECTIONE FIRMiE of a leafe of Sir George Brown. Upon A huiband en- 
-■-' not guilty a fpecial verdi£k was found. Sir Richard Bridges ^^^* * Granger 
was fcifed.of this land in fee, and thereof enfeoffed one fVinfcomb "^^°" <^^"^«'»on 
and others, upon condition that they (hould regrant it to him and £ the SbJe 
his feme in tail, remainder to the right heirs of 5/r R. Brown, who back 10 the huf- 
regranted it accordingly. Sir R. Brown and his feme had iflue ^^^^ *"<* ^'f* 
j/. Br&wm their fon ; oir R. Brown dies ; ^. Brown levies a fine '* '^''" ^ ^'^ ** 
with proclamation to Sir G. Brown the leflbr and his heirs, to the w'' r ""'^ *1} 
ufe ot him and his heirs. The mother afterwards let it to tlie 7! V.'","/ and* 
dcfendaat for his life, and died. Sir G. Brown afterwards entered 'f ihe wife dc- 

Ab- vbhM "^varai^, or acoepu a ftne/^t <•»/«««, and thtreby grants and renders it for ?o<^' y<^rs. 
■NT Ike iBfiBiCM^aliho bya IpocUl nrdift the ifliiea only found tobe iib«/«io{ the donor* 
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Lv.NCH upon the defendant, pretending his entry to be congeablc by A« 
%^s7v». ^^' ^^^' ?• ^ ^^- ^*^ ^^^ '^ ^^ ^^^^ plaintiff; oipon whom tiur dc- 
I RoiJ.^hr.<?*^8. f'^f^^^"^ re-entered, and oufted him. Etji^ t^c. — ^Tbif was argned 
X Aiirt.44. ' hy Glanvilk and Drewk for the plaintiff, and by Savil and 
Aicv^r. is, 93. K iNcsMiLL/or //j^ diftftdant. — Firft, Whctljcr tliis were an cftate 
4S5;7>5 tail within the ftatute ? Kecaui'e they arc donees by feoffees ; at 

\o^\\T lL ^^^^ ^^^ ^^^^ this gift varies from the condition: for tlic condition 
Dyer, 1^8. ^f ^^^^ ^^ gi^ ^^^^^1 '^^ made by the advice of his counfcl ; and it 
Ante, 24^ wa^ Jiot done by x\\q. advice of his coimfel — Secondly, Whether a 
Port. 524. leafe for life only, and being without wamuity, be a difcondnu- 
^'J^'-J'^-^^S- ance within the llatute i^— Thirdly, Whether Sir G. Braum be 
Bcwdi. lo. *^ ^^^^^ * pcrfon 2s may take advantage of this forfeiture by die words 
2. Vcm. 4S9. or equity of the ftatutc r or if it be given only to the heir, who 
i.L/:un. 261. hath dilabkd himfeU to talc advantage thereof by reafon of this 
FJ.JVV. 464. fine ? — And all the Ju>. iices rcfolved clearly for the plaintiff.— 
Ydv^T ^^^ ^^ ^ '^^^^ FiKiiT, there is no great doubt but tliat it is an eftate 
r. Wood's Con. ^^1 witliiu tlic ftatute ; for that gift by the feoffees is given by the 
S6. proviiion of her hulband ; and to make the gift in tail hj the ad-> 

z. Bac. Ah 93, vice of hij; counfcl, is no material part of the condition ; mit being 
^ Cc.v.D.ij.yi, made unto him without advice of his counfd, it is well enough.— 
Cruife on Re- SECONDLY, A leafe for life witiiout warranty is clearly a dilcon- 
ccv. 'i^^. 161. tinuancc, within the intention of the ilatute; for although the 
Moor, ;^:. 7 16. words are, tliat ** if tlic woman alien, difcontinue, fcleafe, or 
3.C0. 51. ;:«;. " confirm with warranty, &c.*' yet.it is not tliereby intended 

2. Lcin. 1G8. that a warranty is requilite to all tliofe a£ts ; but it fhall refer to 
Gi^h f ^^ releafe or conlirmarion, which otherwife without a warranty are 
Dyer, Vo. ^^^ any bar or difconti nuance. And therefore it was ruled in the 
Veiv. roi. court of wards, by the advice of Wray and Akderson, that 
Co. Lii. 365. where fuch a feme, tenant in tail, accepted a fine, and tliereby 
Crc. jic. 475. grafted and rendered the land for 1000 years, there was not any 
eo»'i5i'! ^' discontinuance nor warranty : and yet it was ruled to be within 

tlic ftatute ; for otherwife the ftatute fiiould be utterly defrauded. 

And it was fo ruled by tlic advice of all the other Joftices of 

England : fo every aft which is a difcontinuance of itfclf, al- 

i.Rcv!i.Abr.S7S. though it be without warranty, is within tliis ftatute. — Thirdly, 

3. Cw. ^1.61. Ihcy alfo all refolved (although it be a new cafe, and the more 
Mo.^r, 4^;;. difficult), that Sir G. Brown is a perfon who well may enter for the 
t\>inT^lln ^' forfeiture within this ftatute ; for it is clear, that by this fine Ic- 
jj'^r,' /.S vied with proclamation by J. Brozurty being iffne in tail in the life 
Cro. Jac. 175. of his mother, the eftate tail is barred tliereby ; and it is quqfiz 

giving of the f^ilatc tail to the conufce ; and, at tlie leaftwile, the 
icmaindcr in fee pafled by that fine to Sir G. Broum^ fo as he had 
the n mainder at the time of this difcontinuance made, and the 
tort is done unto him ; and then he is within the words and intent 
of the ftatute, to enter for the forfeiture : for the ftatute is, " That 
*• all difcorxtinuances fhall be void, and that it fhall be lawful for 
** him to whom the revcrfion or remainder is to enter, $cc." So 
the words of the ftatute are clear ; and it would be very hard to 
reftrain the intent thereof, that the entry fliould be given to the 
heir only. And although the proviso is, tliat it ihall not extend 
to alienations or difcontinuances made by ailent of the heir \ fo 
therein is intended, that the ftatute doth not give ad\^ntage to 
any but to tb« heir, Xq whom tUc authority is given to affcnt. 
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would be unreafonable to tie the general words by fuch a fpccial Lync« 
frrjiifo ; and this aflent may as well be given by him in reverfion ^^^*"fi 
or remainder where tlicre is not an heir, as well as by die hein *^^^^^' 
And cleat ly, as this cafe is, j4, Brcwn^ who is heir, cannot enter; 
for he gave all his authority, title, and inrereft by his fine to Sir 
G. Brnvrtf whereby he is the perfon who ought to enter. 

Anderson faid, that after this fine levied, the feme, who was 
in, might well be faid quq/i tenant in tail after poffibility of iflue ; 
for no iffue of her's can inherit ; and fo it is where baron and 
feme arc tenants in fpccial tail, and the baron levies a fine with 
proclamation and dies, having iflue, the feme enters, fhe is qua/i 
tenant in tail after poflibility, &c. ; for no iflue had by her can 
inherit the entail by reafon of that fine. And fo upon thefe rea- 
fons they all rcfolved for the plaintiff". 

An oDJeftion was made, that yi. B, was not found to be fon AdcfcOoffind- 
and heir of Sir Richard Bridges^ and then his fine conveys nothing ingafpeciai vcr- 
toSir G. Brtnvn. And although he be found to be fon to Sir ^^J^^^^^^ ^'^ 
Richard Mridges and his wife, that may be true, if he be his fecond "* *" "*^" * 
fon ; and fo there is not a fufficient title found for the plaintiff". DoT^'js*^' 
— ^Batall THE Court rcfolved, that this being in a verdift is well ,.°Tcrin Rq». 
enough ; for beine found to be fon, and none other found to be 141. 
heir, he may wcH be intended to be fon and heir of Sir R. Bridges. 
Wherefore it was adjudged for tlic plaintiff". Fide 3. Co. 50. 

Mayn agai^ft Beak. Cah 40. 

Trinity Term, 38. Elix, Roll 1 7 38. 

■p^EBT upon a Icafc for years, made 26th June^ 26. Eliz. hahen- A icafc kahsm* 
•*^ dum afefto Annun. ultim, praterit. for 35 years, rendering the ^'*"* ^rom the 
firft ten years 40 1. annually upon the firft day of O^hher, and the ^;^^{]'^J( '^^ 
lall of Marchy aquis portionibus ; and after the ten years, 46I. i3S.4d. Jj^u^ ;„ ^i^et 
upon the fame days ; the firft payment to begin the firil of O^lo- oitim, become 
her next following: and for 23 1. 6 s. 8 d. due upon the laft of /"a/rJ from that 
Afarch^ 36. EH%.Xht Icflbr brought this aftion ; and it was there- ^'^y» though it 
upon demurred. — Swel^ for the defendant^ moved, that he Ihould mfncc^n )L°!^i/| 
have but 20I. at that day ; for the leflbr is to have 40I. for every tiii the day 0/ 
year during the ten years ; and the ten years do not expire (being its date. 
accounted firom the making of the leafe) until the 26th of June^ SeeEnnysv.Do- 
36. Etix. for from that time only the leafe had his eflence ; and nithonic, 
the Icflbr is to have 40I. for ten years, which otherwife he had 2. Burr. 1190 
not. — ^The Court rcfolved for the plaintiff". For although the ^^ '»93' 
leafe in intereft begins not until the 26th oi JunCy 26 Eliz. yet in 
the account of the number of years it began the Annunciation be- 
fore ; fo that the ten years expired at the Annunciation^ 36. Eliz. 
and then the firft refervation ended ; and everyday after 23I. 6s. 8d. 
is to be paid. And now although the Icflbr cannot have ten years 
together 40I. but ftiall fiiil in one of the payments, yet that is not 
material ; for it is impoffiblc that he fliould have it ten years and 
ten times, as this rcicrvation is. — Wherefore it was adjudged for 
the plaintiffl 
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^'^ Michaelmas Term, 

38. and 39, Eliz. In the Common Pleas* 
iS*/> Edmund Andcrfdn, Knt. Chief Jujlice. 
Thomas Walmfley, Efq. \ 
Francis Beaumond, Efq* > Jujiices. 
Thomas Owen, Efq. J 

Sir Edward Coke, Knt. Attorney General. 
Sir T* Fleming, Knt. Solicitor General. 

^Asi T. Banyfter aj^^firrfi Tniffel. 

A pcrfon at. "TT^VEBT upon an obligation. The defendant pleaded, that he 
taimsd of felony I 1 was attainted of telonv, which attainder continues yet in 
STTtta^JldCT "^^^ ^^ f^^^^' *"^ demands judgment if he Ihall be put to an- 
in*bar to"a per- '^'^^ » and it was thereupon demurred. — Walmsley held, that 
for.ai aaion ; it was a good plea, and that he fhall not be pat to anfwer ; and 
for he »j» equaUy fo arc all the authorities in the year-books, a. EJw. 4. pi. i. 

liable to anfwer ^ £^^, 4, p/. g^ 5^ £^^^ ^ ^/ ^ 5^ ff„^ ^^ ^/^ 6.— */a«^<?r//, IO7. . 

ti-wnLtatuiiu- *^» ^^^ ^^ ^^^* ^^^ ^^ P"^ cfuring tliat time to anfwer to anotlier 
en.— -Scd vide fclonv ; for he ca^flot forfeit more than he bad forfeited before : 
ante, 1x3,114. znd Britton, i8. faith, that a felon attainted (hall not anfwer to 
%. And. 3«. ^^^y ^^*'ig> uniefs to a greater felony. There is no authority in our 
Laich. 145. books againft it : and thcfe authorities arc grounded upon good 
jone8, 149. reafon ; for there is a rule, ** the law will not make a man to labour 
Moor, 178.753. i( ;^ vain-^^ and it would be in vain for one to fuc, and in the end 
i^'uonfaVe. ^^^ ^^ ^njoy the effefts of his fuit, vi%. execution, which he can-* 
Staund. 107.* not have of his lands, becaufc they are now the lord's ; nor of his 
3. inft.213. body or goods, for they belong to the queen : wherefore during 
X. Hawk. 533. that time all obligations and contrafts betwixt him and others are 
ii^ Ra^ m I 1 ^^^^^^^ i ^'^^ ^^ ^^y ^ rcfembled to a man who enters into rc- 
j.Peertwiiu95i ligi^n, or to a feme-covert, who cannot be fued without her baron, 
^ r 1. Ri. Rtp. 30. to whom Ihe hath given her body. — Anderson, Beaumond, 
*-^'|.i. wiif. 217. and Owen, i contra. For in all the authorities which arevouched, 
Foftcr, 61. there is not any judgment or fettled opinions ; wherefore the law 
?^T^Jm^Rcp. *^ ^^ ^^ examined how it (lands : and in truth there are more and 
C. B. 129. * greater reafons to maintain that he (hould be put to anfwer than 
othcnvife ; for the other conftruftion would be very miichievous. 
The principal reafon pretended againft it is, becaofe the queen 
hath an intereft in his body, and in all that he hath, and ixiaycau(e 
him to be executed when (he will. But that is not anV caiufeto 
(lop the plaintiff in his proceedings ; for he may prope^osmdluhre 
judgment againft him, and if he Ihould be at larKcitake his body 
in execution ; and yet the queen, when (he pleated, might com- 
mand execution to be done on his body, notwithftanding the par- 
ty's execution. There is a rule, that " nmejhall take advaniagi di 
' *^fon tort demefne ;'* and there is not any difference betwixt this cafe, 
and wliere one is outlawed in debt or trefpafs ; for then the queen 
may have his body in prifon, and his goods as forfeited, and he is 
difabled to fue any man : but yet it is not to be doubted but that 
he (hall anfwer to the fuit of any other. It was obje£led, tliat his 
body is not his own during this attainder \ but that is not fo ; 

for 
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for he may purchafe any land : and if there be any perfonal wrong Bantster 
done to him, when he is pardoned he may have his aftion for it. *f^"^ 
The cafe of a feme-covert is not like hereto : for that is to avoid «"«*^«" 
the intolerable mifchiefs which otherwife would happen to her 
hulband. It is not reafonablethat a man doinga wrong fhould take 
advantige thereof to himfelf, and take away another man's a£tion ; 
and therefore it is fitting be fhould be put to anfwer ; for the queen 
and plaintiJFmay be both ferved : the queen by executing him when 
ihepleafeth; the plaintiffin the /Wmm to have him in execution. And 
therefore Owen faid, it was adjudged inthe exche^uerjn oncCro/ts* 
Caft^ where one had a judgment againft another m debt, who was 
afterwards attainted of felony and imprifoned at Newgate. During 
chat time, the plaintifF purfued a capias ad fatufaclendumy and deli- 
vered it to the uitxiS oijLondon. The felon vi-as afterwards pardoned, 
and let large ; and tlie party thereupon brought debt upon the 
elcape : and adjudged maintainable ; which proved, that he might 
be taken in execution during the attainder {Sed quare^ If it was not 
adjudged, bccaufche being in their cuftody after the pardon, fhould 
then be faid to be in execution for the party ?) — Wherefore upon 
theie reafons, againfl the opinion of Walmsley, it was adjudged, 
that he fhould anfwer. nde Co. Entries^ 2^. 

Hallings againft Connard. Caik 2. 

Trinity Term t 38. £//«, Roll ly^^. 

TSEBT upon an obligation conditioned for the performance of on a covciunt 
^^ covenants within a certain indenture. The breach was affign- to aflure hnd 
til Whereas the covenantor covenanted witli the covenantee, that ** the charge 
he, at the cofls of the covenantee, would afTure fuch lands unto n^^^^heco- 
him before fuch a day ; that the day was pafled, and no afTurance v^mor/uS^ 
tendered by the covenantor, nor cofts by the covenantee : and, to notify wiiat 
Whctlicr the covenant were broken, or not? was the queflion. — afTurance he wia 
It was argued by Williams, /or the defcndanty that the plaintifF ^^^^ ^^"^^^ ^^ 
ouEht to tender the cofls firfl, otherwife the other is not bound to ^nd"r"^ "*** 
mute the afTurance: and he cited 3. Hen, 7. pL 4. and Dycr^ 371. chaises. 
and aprecedent inthe Book of Entries, where ifTue was taken upon Ante, 9. 
;he tender of the cofls. — Warberton, } contra. The covenant- s.c. Owcn,i57. 
or is to make the afTurance, and that may be what he plcafetli, viz. Moor, 454. 
fine, fcofFment, recovery, and therefore he ought to notity his ^* ^'q^^' *** 
icadinefs to do it, and what he will do, fo as tiie other might know ,* woods^Con. 
what cofts he is to tender : but if he had covenanted to make fome 306. 440, 441.* 
certain aflurance, as fine, feoffment, recover)', &:c. it fhould have Co\vp.56. 125. 
been otherwife. And fo it was adjudged iii this court, in Frank ^°"?* 684.690. 
V. Ffrflerfa) ; which Glanvile affirmed, he being of counfel b.r!T1q **' 
therein. — ^And of that opinion was the whole Court here, i.Tcrm Rcp.i« 
Alt the covenantor ought to give notice what afTurance he will c.B. 36. a; 4. 
Wke, and to (hew his r^inefs to do it, otherwife the obligation 
is forfeited* But Walmsley faid, there was no difference, whe- 
ther the manner of the afTurance is left to the covenantor, and 
where he covenants to make one kind of alTumnce : for in both 
afis he is to do die firfl aft, and to tender the afTurance. Where- 
fore it was adjudged for the plaintifF. — But the entry of the judg- 
nuot w^ fiayed upon the defendant's prayer, and the matter re- 
ftnrfed to order*. 

(•} Trini% 34% Elix. i. Apd. 300. 

Woodraff 



5i8 Michaelmas Term, 38. & 39. Eliz. In C. B. 

^^" 3* Woodroff againft Greenwood. 

Hilary Term, 2^. Eliz. Roll giz. 

In a covenant /^OVENANT. Upon demnrrcr the cafe was. Tenant in tai!, 
that the kflec V>« rcverfion to the queen in fee, lets it for twenty-one years by 
en*oy^&c. with indenture ; and covenants that the leflcc Ihall enjoy it againft all 
an exception of pcffons, without the interruption of any except the qiieen, her 
the king, his heirs or fucceflbrs, exi/ientibus regibus vel reginis Anglia. The 
heirs and fucccf. queen grants her rcverfion to PVentw$rth: the tenant in tail diet 
J^^'tioH b *^'he ^^^'^^^^ ^^^^ ' fV^ntworth enters and oufts theleflce, and lie brings 
king's patLuce Covenant. -And adjudged that it lay : for none arc excepted befides 
is a breach of the queen and her fuccelTors, and not her patentee, 
the covenant. i. Wood's Con. 395. 411, Doogl. 43. 45. i. Term Rep. 671. 

Casi 4. Fitton, and the Countefs of Northumberland his Wife, Sir 
Thomas Cecil and his Wife, Sir William Cornwallis and 
his Wife, and the Lady Davers, Daughters and Heirs d[ 
the Lord Latimer, Plaintiffs, againft Hall and others. 
In fuart impti'tt /^UARE IMPEDIT. The defendant pleads a releafc of all 
p-ticnimcnt by ^^'^^aftions made by Cornwallis j hanging tlie writ : and it was 
the grantee of awarded that it was m bar to himfelf only ; and that for the others 
In^ris^uffi^iCTt ^'^^ ^'^''^^ Ihould ftand.— Glanvile then moved, that the dcclara- 
tofupport ihc tion was not good ; for they count that Lord Latimer W2& feifed in 
title ot the heirs fee of the advowfon, and granted tlie next avoidance to Dean Carew^ 
of the grantor, ^j^q prefented ; and afterwards the Lord Latimer died, and it de- 
1. Ro. Ab. 377. fccnded to them ; and therefore ill ; bccaufe there is not alledged 
6 Co ^^\ ^^y prefcntment in their father, nor in any who had the inherit- 
Moor, 4^6, ^ ance, but onljr in the grantee of the next avoidance, which is not 
». And. 49. any title: for in \quare impedit tlie prefentment ought always to be 
%. BuiiL 89. alledged in him who hath tlic abfolute inlicritance, and not in any 
other; and in proof thereof were cited 18. Edw, 3. pL 15. 24. 
Edw. 3. pi. 37. 40. Edw. 3. pL 10. 4^. Edw. 3. pL 4. 33. Hen. 
6. pi. ^2. 7. Edw. 4. pL 20. (). Hen. 7. pi. 23. 16. Hen. T.fl. j. 
in which books it is held, tliat a prefentment by a tenant for life, or 
for years, or by a guardian, or oy die grantee of the next avoid- 
ance, is no title for him in rcverfion. And diat this very cafe was 
here in queftion, Trinity Term, 26. Eliz. Roll 1 108. in a quart impe- 
dit by the Dean of Litchfield \ and a demurrer thereupon for mis 
very caufe. — The opinion of the Court was, diat for this cauie 
it was ill- But no judgment was given, becaufe the plaintiff dif- 
continucd his fuit. Wherefore, &c. — But all the Justices, ex- 
cepting Owen, held, that the declaration was good enough : for 
this prefentment by the grantee is in right of the grantor^ and 
gives unto him fumcient feifin : for tlie books are not dir^lyi 
that a prefentment alledged in the grantee is not good, but that 
where a prefentment is alledged in the grantor and grantee, that 
the prefentment in the grantor is only traverfable; for that is the 
principal ; and the alled^ing of the prefentment in both is not 
double. And here the title is not only alledged by the prefent- 
ment, but alfo by the defcent principally. Wherefore, the demur- 
rer bcirig joined thereupon, they ^warded, that if other matter 
were not Ihewn the iirft day of the next tcrmt that judgment fliould 
be entered for the plaintiiSf. — ^And it was afterwards adjudged ac« 

The 



Michadmas Term, 38, and 39. Eliz. In C B* s«9 

The Queen againft Hufley. Ca«i 5. 

QUARE IMPEDIT. Upon demurrer the cafe was, King When the Wn^ 
Henry the eighth gave a manor, witli the advowfon appurte- hathafccfimpi* 
aant, to Cbarki Brandon^ duke ot* Suffolk, and his heirs males of ^"""^'"^^^i 
his body. Cbarks Brandon^ by deed enrolled anno 30. Hen. 8. re- hi?gnmt*ovcr it 

Ented tliat manor and advowfon to the faid king, and to his good withour 
rs and fucccflbrs. Afterward the 34. Hen. 8. c. 20. was made ; recitnRti.e «■- 
and afer the faid king granted that advowfon to Tannor in fee; ^"'^«^*"s 
from whom, by mean conveyances, it came to the defendant. fhain'Krii^nMt 
Cbmrles Brandon died without ifluc male -, and, the church beiiig out of cheinbe- 
Bow void, the queen prefcnted, and the defendant difturbcd her; ritanceof *« 
and ihc brings a quarc Impedit. The defendant lliews all this mat- «^«"^/w ^1 
tKX\ and that afterwards tliere were three prefcntmcnts by the pa- ^ "'"P*"*^'"- 
under whom the defendant claimed. And upon all this i«Ajid.42, 




Blatter it was dcmnrred in law. — it was argued by Warbkrton ^'^^''g 
firtbemutHjZni}Lh'^\{TKK^ for the d/fendant, — Firft, Wbetlier this i/co!79-l»u 
grant oy tenant m tail, it being good to bind his ilfuc, as it is Hob. 323. 
agreed by all that it was, by the exprefs words of the 34. Hen. 8. Huti. 9S. 
c. 20. the king thereby hath a bafe fee in him, and his revorfion ex- ^*"^- ^"^' "^S- 
pcftant tliereon ; or whether he (hall be in as in point of reverter ? — yav! U9^ 
Secondly, Admitting tliat he is feifed of a bafe fee. Whether this 

SiU to' Tannor^ not reciting Iiis cflate, be good r and. Whether it 
U endure as long as die bafe fee continues only, or be fiifficient 
alfo to pals thecftate in revcrfion in fee ? — Thirdly, Admitting that fj^* 
this patent is not good, Whetlier this double ufurpationlhallbind vr 
the queen in this aAion, and be a good title for the defendant? — vV 
As to the firft, all the Justices rcfolvcd, tliat king Henry the Co. 
eighth was not feifed of any bafe fee, but of an abfolute eftate '*«^*- 
^ivcn unto him ; and he was in as in point of reverter : and there J* ^^ *9' »- 
u not any difference betwixt this cafe, and where tenant in tail, pj^^^J^^ 
the levetiGon to the king, is attainted of trcafon \ fo he hath the fee ycJv. 150. 
conjoyned in him. And the 34. Hen, 8. c. 20. makes it clear that s-BacAb. 3x6. 
he hith, by the deed inrolled, an abfolutc fee in him. — As to the ,, <^^^^ . j,^ 
fecond, admitting that he hath two fees in him ; yet the patent is 52. b. 
good for the bafe fee, and for the reverlion in fee, without reciting i.i^oll.Ab.199. 
the king's cftate : and the eftate of the patentee lliall go out ot 1°' f'^* ^•'\ 
botheftates. — As to the thirds Ander.son and Bi-almoxi:) held /.venu*^s* 
dearlv, that two or three ufurpations (hall not put the queen out * 

r *ti t^ • ' % *" • n % ft *• Ante, 24J. 

of poneffion, nor gam any title agamlt her: for wnen the queen e. Co. 50. a. 4.9, 
hadi any thing permanent', no fubjcd can take it from her by any Cro. jac. 123. 
tort- And they laid, it had been foadjudgcd in this court, althougfi >• Browni. 166. 
Ih^ qnoen had the advowfon in right of the dutchy. But W a lm- J: '^"^- ^'• 
•LEY donbcedof the point of nfurpation, being after two prefcnt- ^ uxxl^^a. 
Bents (tf), becaufe the prefentee confes not in only by aft of the uit. i^,\,iii% 
fumn^ but bv the ordinary, who admits him. But for the other (4). 
(ointi they all refolved. — And it was adjudged for the defendant. 

(4 if 7« Am. c tS.no uforptcion, Sec intitled co an adYOwfon, or tuni it to a 
M tf^laat.llK ^ttatt or intcrdl of anj rishc. 

Befwick 



S^o Michaelmas Term^ 38. and 39. Eliz. In C. B. 

CAf« 6. Befwick agalnft Cunden. 

Trimrty Term, 38. £lix. R§i/ 1038. 

An AaSon on A CTION on the cafe. And counts»that he vrzs fei/ij in fee of ' 
the cafe wiu not "^^ lands adjoining tea brook, whereof the defendant was (eifed : 
lie for a nufjnce and that the defendant cuftod'wit H manutenuit quandam molem in 
^ff^ '^^fP***"* the brook, by reafon whereof the brook furrounded his land, &a 
^n Jffi/tot r Whereupon tlie defendant demurred ; and it was argued by Gl AN- 
fuod firmUtaii VILE /br the plaintiff'^ and by LEWKKERyir the defendant. — And all 
and it is no nu* THE JUSTICES rcfolved for the defendant. — Firit, That this aAion 
fance to m;.in. upon the cafe lies not ; becaufoy if it were a nafance, die plaintiff 
UwM found* Height have his remedy by any off! ft or auod permittat. And a man 
Scd^JicuTantc, ^^Jl never have an aftion on the calc, where he may have anjr 
X99. 4o««466. other remedy by any writ founded in the Regifter (^i) ; for this is 
S45- only given where there wants fuch a remedy.— Secondly, There is 

31. Hen. 7. 30. not here any offence committed by the defendant : for he alled||reth 
Moor, 449. that he kept and maintained a bank ; which is, that he kept it at 
*'^n^a ?^ ^^ found it ; and that is not any offence done by him, for he did 
a*. Lcon.^sjl "^^ ^^ ^^J thing ; and if it were a nufancc before his time it is 
Noy, 68. not any offence in him to keep it : but the plaintiff is to have his 

Ld. Raym. 177- remedy to abate it by a quod permittat : and therefore the cafe here' 
39»- differs firom 4. JJf. pi. 7. for there the ufing was a new nufance, 

HalcMiF.K.B. ^^^ ^ ^^^ ^^ hcTC, — Whcreforc it was adjudged for the defbndtat. 

4^7* (a) Both thefe aAions of ajife rf mu/atme the noCuice, bat only xcccyver damageSf le- 

and fuod ptrmttat are now out of ufe,.and couKe maft be had, if the detodant be ob« 

have given way to the action on the cafe 5 ftinate, to the old remedies. 3. Bl« Com. 

but as the party cannot, by this ad^ion, abate %%i. 



CASt 7. 



Wliyddon's Cafe, 



The delivery of A NNUITY. The defendant faith, that he delivered the deed of 
4i#«Jcannotbc /a. annuity to the plaintiff as an efcrow, to be his deed upon a 
h^^ adJ*^ certain condition to be performed, otherwife not ; and that the 
5te"party him^ condition was not yet performed. The plaintiff demurred ; and» 
fcifasaii#/fr(w. without argument, adjudged for the plaintiff; for the delivery of 
Vide poii. 835. a deed cannot be averred to be to tlie party himfelf as an efcrow. 
884. yide 19. Hen, 8. pL 8. 29. Hen. 8. and Morice's Cafe, Dyer, 34. b. 

Co. Liu 36. a. q - 2 ^„ margin. 
Sbep.T0uch.56. ^^ ^ 

'* clsE 8. Damport againft Sympfon. 

Anaaiononthc A CTION on the cafe. And counts, that he was poflefled oFa 
cafe vrui not lie -^^ fountain of filver to the value of 500I. and delivered it to J. 
igainft a man jy^ ^q tranfport bevond fea, and there to fell it, and to render an 
lai^^of'tJov" account thereof to the plaintiff, which the fkid J. D. bfikc, and 
tfhei^y the°^ converted to his own ufe. Whereupon the plaintiff brought his 
piaimiff recover^ a£tion on the cafe againflhim, wherein thev were atiflfue. And the 
€d lefs damages defendant being produced as a witnefs on the part of J. JD. fidflv 
^^h^'fe'^h^**' fwore that the faid fountain was not worth above the value of i Sol. 
2^^ *' whereas, in truth, it was worth 500I. by reafon of which fijfc 

Cro. Tac. 460 ^^^^ *^ J^^ S^ve to the now plaintiff but 200I. damages, 
Owen, 158. ' whereas they would otherwifehavegiven more damages ; whereupon 
1. And* 47. he brought this adion. The defendant pleads notguiUy,and found 
1. RoU. Rep. againft him, and damages affcffed to 300I. And it was moved in 
»9S- '98- ^ afrefl 



^ricliaelm*ls Term, 38. and 39. Eliz. In fil'B, 521 

arrell of judgment, that the aftioii lay not ; for the law intends Dampoet 
the oath of every man to be true ; and therefore until the ftatute s^p'sok. 
of J. Hen. 7. c. I. which gives power to examine jsicul punifh 
perjuries in the ftar-chamber, there was not any punilnment cro. J«c. 6oi« ^ 
tor any falfc oath of any witnefs at the common law : and now 
there is a form of punifhment for perjury provided by tlie ftatute 
of 5. Eliz. c. 9.; and if this aftion ihould be allowed, the de- 
fendant mighi be twice punifhed, v'i%, by the ftatute, and by this 
aftion, whicli is not reafonable. — And of that opinion were 
Walmsley, Beaumond, and Owen, that this aftion lies not ; 
for at the common law there was not any courfc in law to puniih 
perjury : but yet before the ftatute of 3. Hen. 7. c. i. the king's 4.in{l.ii. 
council ufed to aflcmble, and puniihed luch perjuries at their dif- 
cretion. And if he Ihould be puniihed in law by this aftion, there 
would be fome precedent of it before this time : but being there 
is not any precedent found thereof, it is a rood argument that the Co.Lit.St£l.io% 
aftion is not maintainable. And it appears by Dyer^ 242. that at 
the common law there was no punilluiit-nt for perjury but in cafe 
of attaint; but in the fpiritual cown pro la-Jhnc jidci in cafes fpi- 
ritual they ufed to punilh them ; and here they would in this ac- 
tion draw in queftion the intent of the jurors wliatgreriter damages 
they would have given, unlcfs for this oatli, which is fecret, and 
cannot be tried ; and therefore to punifli a man for his oath upon 
a fecret intent would !:c hard ; and if this might be fuffered, every 
witnefs would be drawn in queftion. — Whciefore upon thefe rea- 
fons they held, that this aftion lay not, and gave judgment for the 
defendant, agalnft the opinion of Anderson, who conceived the 
aftion v.'a5 inaintainablc. 

Ive againfi Sams. Ca«i 49* 

trinity Term, 38. Eliz. Roll \%o^. 
TIZASTE. And counts of a demife for thirty years made to the Ifa man lets hit 
^^ defendant of the manor of Totttwham^ 'in Efflx. The de- nianor**r*«^« 
(tTidzTit-flcTAsnondimifitmoflo ct forma \7crA thereupon a fpecial vcr- ^l(l^^{^ ^^^,^^^^ 
dift was found, that /. S. let the manor to the defendant for tliirty ^nd if hcTiicr- 
ycars, " exccptis omnibus bo.'lis^ et fuhhofcis ;** and afterwards made wards grants a 
another leafe to the fame IclFee for lixty years of '* all v>'oods and icafe to the fam# 
underwoods growing, and being upon the manor without im- ^*^*-^o^*'' . 

Erachment of wafte ;" and after that made a third Icafe to the fame ui>on ihcTma"^ 
flee for thirty years of the manor, to commence after the end of nor, and then 
the firft term. The firft term expires, the leflee afterwards cuts grants a term 

down trees, and Ive having the reverfion brines wafte. Et li. i^c. ^^ '^ '*'"'^'' ^^ 
,, n . TTT, the fame kflce, 

niLKKTSi^ for the plaint iff. The queftion is only. Whether by to commence 
fliif exception, or the fecond leafe, the wood be fo fevered from after the end of 
the manor, that it doth not pafs by the third leafe of the manor ; ^^ ^^^^ ^^^^^ 
and whether this third leafe is not an implicit furrcnder and onhuXrd*^* 
drowning of the fecond leafe ? And he held clearly, that the woods icafc is an im- 
and underwoods, notwithftanding this exception and the fecond pikdfurrtrdcf 
fcifc, remained parcel of the reverfion of the manor, and pafled by ^^^^'^ i^^ond 

thcthird leafe of the manor.— And fo is the opinion of Portman **^''*!;/JI^ I'll 
. n, t , r% ^ wocdi arc net 

in Phwdeny 104. and Dycr^ 223. fevered from 

the manor. 
Ante, 264. Port. 605. 5.C0. ii.a. Co. Lit. A7. ia';. 2. RcH. Abr. 455. Dyer, 19. C10.Jac.4l7. 
liob. I70. 3. Co. Di$. 441. I. Term Rep. 44** 2* Term Rep. 415. 

cao.. ELIZ. PART II, Nn Gla^- 
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^^'J GLANvitLE e contra. Firft, By the exception the foil is ex* 

Sam 8 ccpted, as 14. Hen. 8. ^/. I, is, and durine that time it remains 
excepted and divided from the manor to allpurpofes. But if one 
Co. Lit. 4. 118. jg^ ^j^ 2Crc fArcel of a manor for years, the reverfion there is par- 
ilRoiLAbr.496. ^' ^^ ^^^ manor, and Ihall pafs by a grant of the manor ; but a 
Dyer, 14c/ * Icafe of the manor excepting an acre, the acre excepted is not any 
piowd. 106. part of the manor to any purpofe, and fhall not paft by a kafe of 
5. Co. 1 1 . b. the manor : and this difference appears by Bro mlby, in Phw. 104. 

c ^^Ti^^'i *^^ 3^* ^^'^ ^' f^' ?^* ^^^^ *^ ^^'^^ ^^ *^ ^^^ ^"^^^ fevered 
iJl^c^s^ey! ^^^ ^^ timt^ it fhall not pafs by the third leafc of the manor : 
Cro. Cir. soa. and the fccond leafe doth not conioin them to the manor ; for 
Leon. 303. thereby the foil is not let, but only the wood Rowing, Jcc. which 
O'ff^ 49- 97» extends only to a leafe of tlie trees, fo it remains always fever»l. 

Wherefore this iifue is found for the defendant, that he did not 

let, &c. 

Walmsley. It is agreed in Culpeffer^s Cafe, Dyer, 184.. that 
if 1 fell trees growing within my land, they are now become chat«- 
tels ; but if I buy them again, they are now rejoined to the inhe- 
ritance : and here by this exception of the wood the foil is ex- 
cepted, and fevered from the manor in polleffion, but it is parcel 
ot the reverfion of the manor ; and there is not any difference 
where parcel is let and where parcel is excepted, fo it pafled by tht 
taking of the third leafe, which was clearly a furrender, or extin* 
Poph 30. guifhment of the fecond leafe prefently, although this third Icalc 

2. Vent. 326. is to commence at a day future, as it hath been %reed in this 

3. Leon. 244. court ; becgufe by his acceptance he allows the le&r able to let 

the land during the other leafe. 

3. Bac. Abr. ANDERSON. There is no doubt but that the foil of the wood 
458. 462. is excepted, and yet it remains parcel of the reverfion of the manor» 
site*^^'V^' and (hall pafs by a grant or leafe of the manor, and fhall be rcco- 
PigotonKecov! v^^^. ^J ^ recovery of the man6r : and there is not any difierence. 
^, ' to this purpofe betwixt a leafe of parcel and an exception of parcel 

of the manor. And 1 agree, that if trees be fevered from the ma- 
nor by grant, yet, if tliey afterwards return to him who had the 
manor, they are rejoined, and are not chattels in him ; and that bis 
acceptance of the tliird leafe was prefently a furrender or exdri- 
guimment of the fecond leafe ; for he could not have the land an4 
trees in him in feveral degrees, buf tlie trees fhall be rejoined to the 
land by the laft leafe : and if leflee for twenty years takes a leaft 
for ten years, to begin at Afichaelmas, there is no doubt but that 
the term for twenty years is furrendercd or determined prefently ; 
for by tlie leflce's acceptance the leflbr hath power to make a new 
leafe during the former, and at the time of the leafe making. 
Wherefore^ &c. 

Beaumond agreed with hira in omnibus. — Wherefore {abfenit 

Owen) judgment was given for the plaihtiff. — ^Note. Walm* 

^ Co 6 • 8 LEY laid, if one bargams and fells his trees to one, and after let 

' ^* the land to him for years, the trees are now rejoined to the land j 

fo that if the leflee cuts them down, he fhall bcpunifhed in wafle. 

Sed guicre dc ceo, 5. O. ix. ^ 

Brown 
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Brown againft Terry. CAf»5o. 

Hilary Tgrm^ 37. £//«, Roll 620. 

THE cafe upon demurrer was, It was found by office that J. S. ''^ ^**"5'« te- 
whb held oF the king, died without heir. fV. S. as heir to 7. S. TZt^nT^ 
travcrfeth this office, and was at ifluc with the queen, that/. S. livcry before 
did not die without heir. Hanging this iffuc, he made a feofiment Jivtry fued, or 
of the land, with letter of attorney to make livery. The iffue was *"'«««"«« •»«• 
triedy and judgment was given againft the queen ; and after that ^^^^^ 
judgment, and befoVe the writ of amoveas manum executed, the at- * * ^* 
tomcy made livery according to the deed ; and. Whether this Were *' ^^ ^' I* 
ft ^oid feoffment or not ? was the quellion. — Firft, becaufe the ^' ^ * ** 
heir, at the time of the making of the deed of feoffment, had no- 
thing, 8cc. — Secondly, Becaufe at the time of the livery executed, 
the queen's hands were not amoved ; and fo the livery was during 
the queen's pofleifion. 

DAKiEL,yJr/Va»/. By the judgment the queen's pofleffion is 
UttcrJv defeated, and is in the heir before any ampveas manum 
awarded ; for that is only to this purpofe, to compel the efcheator Ante,46S 
to avoid the pofleilion, if he will hold it againft the judgment : 
and fo is tlic opinion of Stamfordy 78. 10. AJf. 2. 10. Edw. 3. 
Aff, 156. The difference is where the queen icifeth by title ; for 
then her tide being determined, there ought notwithftandirig to 
be livery made to him who hath the right : but wlien Ihe fcifcrh ^ 

without caufe, and he who hath right hath judgment for him, he 
may enter -without livery ; as 5. Edw. 3. ** ^lare Impcdit,'' 34, 
The deed of feoffment before the judgment is good ; for the party 
had always the right of inheritance and the freehold of tlie land; 
Wherefore, &c. 

Anderson. There ought not to l)c a traverfe where the queen 
by office is entitled to the fee in the land, unlefs it be in cafe 
where ixi <)ffice is found after an attainder of felony or trcafon ; 
in which cafe it is given by the 2. Ed-ju, 6. c. 8. — Owen laid, that 
this traverfe is given bv the 34. Edzv. 3. c. 14. Plde Stamf, 61. 
35. Edw. 3. c. I3. 8. lien. 5. pL 19. Rich. 2. I'ule " Traverfcy' 37* 
0S^47; 

AxD£R$b?7i If the judgment be good, yet thfe queen is not 
cut of pofleffion until the writ oi amcveas w^www executed, and 
then t!ie livery is void, and the deed is not good ; for at the time 
of the (eofFment he had not any authority to make livery: but it is 
good td be advifed therein; 

But Beaumond i contra^ that the pofleffion is out of tlie Gu'ecn 
t)y the judement, for the reafons before fhewn ; and the liVery is 
vdl made by the attorney^ the gueen being put of pofTcffion. 

Owen. The deed, being void at tlie firft, cannot be made good 
by a fubfequenc ad ; as, if I make a deed of feoffment of land 
which I hive not, and fuch a letter of attorney, and afterwards I 
pnrchafe thfc laild, yet this deed is void: fd here. Wherefore, &c. 
— Walmsley ahjente adjoumatur. 

But afterwards, the fame term, it was adjudged, that the livery 9; Co, S^.ji) 
Wis good ; for by the judgment the queen's hands were immediately 
lAoVcdj and he had authority to execute livery upon the land^ 

N n a Lau jWt 
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^^^H wcplains the former limitation, and is not repugnant thereto : and 
Q*[^'2»x). ^ conceive that this part of the limitation, " if he die within age/* 
is utterly void ; for a remainder cannot depend upon a fee, aind 
then it is all one as if the limitation had been iingle, " if he die 
t* without iflue ;" fo Richard had an eftate tail which defcendled 
to his daughter; and fo the defendant's entry was lawful. Where- 
fore, &c. — Walmsley. The words in the ftatute, *' at his irrU 
and pleafurc," are to be conftrued, that he is enabled thereby to 
devile by his will to what perfon what quantity of land and what 
eftate he will according to the rules of law ; but it enables him 
not to make any devifes againft the rules of Uw : arid hcr<? the de- * 
yifor hath given a fee, fo as notliing remains unto him : where- 
fore he cannot to that intent limit a remainder over ; for iif fq, a 
former title and eftate would thereby be defeated by a new one, 
which is againft all the grounds of law ; whereby a remaindel* is 
{«)Cro.Jac.5pi. void which depends upon a fee (a). But it feemeth here that 
1. Roll. 116. Richard hath an eftate tail by the words, "and if he die without 
r. An<nl. 142. *' ifl"^^*" ^^' H« conceived alfo, that if the remainder npiight pa& 
Palm. 49! ' upon his dying within age, yet it could not be until he died with- 
Winch 56. out iflue alfo : for the words being, ** if he died within age» or 
CraCar. 5S. «* died without iflue, tbetiy ^r." this tberty which (hews the begin- 
Finch. 46. j^jjjg Qf ^jjg remainder, fhall be when he dies without iffyc, and 
Py.^/^pi !*• ^^^ before; fo it is all one as if the disjundive or ba^ been a 
». Leoii. 114. copulative (h) : wherefore the plaintiff ftiall be barredv — Beau- 
Viugh, 27J. MONO accord. The ftatute " thathe may difpofe at his will and 
(^)Ct)icc,99.b. i« picafure" goes as well to afts executed as to devifes ; but thofc 
Wob o ought always to be fo intended as that they m^y ftand with the 
i.Rou!Ab,447. Tule$ of law ; othcrwife his will is vain ; wherefore this remainder 
to begin upon the dying within age is vain ; fo as the firft part 
of the will is of no value. Then the fecond part makc« that the 
devifce hath an eftate tail, although it be in a deed ; as 5. Hen. 5. 
pL 6. and 37. -4^' '5- ^forticri in cafe of a devife. Wherefore, 
8cc. — Owen accord, that the remainder cannot begin upon die 
firft part of the limitation no more than if it had been upon a con- 
veyance or grant ; but that is void : then the other part makes it 
an eftate tail. And I agree, that if the remainder mignt compiience 
upon the firft limitation, yet it ought not tp commence by tiie 
words and intent until the other part be performed alfo, v/z. that 
the devifce died without iflue. Whereforp here the eftate is. W ^^ 
daughter.— And it was adjudged for the defendant. 

Ca«i 56. Wcntworth againfti Wiight. 

If tn incumbent /^UARE IMPEDIT. The cafe was, One Davies^ incumbent 
*e made a bi- V^ ^f i\^^ church of J. was created hilhop of Saint Afaph. The 
?''''''« vcir-^ (juecn 'thereupon prefcnted the defen^nt to that church ; and the 
K\A^^i\U^ plaintiff, ^cing patron, hroM^^a the quart impedit \ and. Whether 
ihali prcfent by the quecu by prerogative or the patron ought to prefent ? was 
virtue ef liU the queffion upon a demurrer.— Y el verton /ir the plaintiff. 
prerogative, al- 'fhere arc in lav/ divers avoidances of benefices, whereof this crea - 
fronbcak*bV ^'^n of tlic incumbent into a bilhop is one, whereby the church 

Foft. 542. 601. 790. Owen, 144. Moor, 399. Cro. Jac. 641. 691. D]rer,ia8« a. KoU. Abr. 343. 
Vaufiiu 19, xc* 3. Lev. 377. 381. 

\>ccpm- 
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becoming void, the patron Ihall have the benefit, and prcfcnt ^'*'^^®»'^" 
agsun ; and I know not any rcafon why the patron Ihould not y^f"'^ 
have the benefit of this avoidance, as well as in other cafes of avoid- 
ance, as in taking of a fecond benefice, deprivation, or otherwife : Shower, 457. 
and there is not any book whereby it may be proved that there is ^^• 
any fuch prerogative in the qufcen, but only 5. Mary^ Brook^* Pre/ent- ^ ^^' *^^ 
•* mem al Efghfe^* 31. and againft that is the opinion 1 1. Hen. 4. |lLcon.'6iV* 
fU 37« And if a church becomes void by the incumbent's being i. Vcrn. 419. 
created a bifhop, the queen or patron may prefent ; and 4- '"ft- 35^- 
5. Edw. 3. «* ^arc Itnpedity* 35. 21. Edw. 3. pL 39. I. Edw. 3. 5*^^' 54o- 
fl. 5. 6. Hen, 4. pL 5. although it appears- in thofe books that w^,'inft^'-, 
the church was void by the incumbent's being created a bilhop, ^o. 
yet the queen made not any title to the benefice for that caufe ; W. Raym, %^ 
which is a great argument that the queen hath not any fuch pre- 
rogative : and fo arc 44. Edw. 3. pL 25. and Temps Edw. " ^uare. 
ImpeeUty* l8i- where the king (although the benefice was void by 
creating the incumbent a bimop) made not any title. And DoHor 
mid Student^ Ii6.b. is, tliat if a benefice be void by death, creation, 
or ceffion, the fix months fhall be accounted from tlfe time of the 
death, creation, or ceffion ; which proves that tlic prefentment 
^ipertained not to the queen ; for then there could not be any 
lapfe. And 6. ElIz. 228. the opini6n is cxprefly that the queen 
hath not any prerogative in tliis cafe. Wherefore, &c. — Drew 
i centra. Tne books vouched that the king, having title by hij 
prerogative, did not take advantage thereof but made other title, 
are not of any authority againft the queen : but fome of them, as 
41. Edw. 5. pi. 5. and 17. Edw. 3. tl. 40. and die greater opinion Poft. 79<», 
in II. Hen. 4, pi. 37. prove exprefly for the queen. And tlie Cro. Jac. 69U 
common experience at this day is, that the queen, in all thofe cafes 
of creating tlie incumbent a bilhop, hath prefentcd to his benefices ; 
and fo there be many precedents thereof.' In 6. Eliz, Dyer^ 228. 
the plaintiff did not demur upon the queen's prerogative ; but 
took ifluc, that the church was void by refignation before the 
creation. And although it is faid that this prerogative cannot be 

?jroved by reafon, this is not material ; nor oug)it tliere any rea- 
bn to be given or enquired about tlie queen's prerogative : for in 
rrard fhe is the head of the weal publick, and defends her fub- 
jc5s and their pofleffions, the law attributes unto her many pre- 
rogatives, for which no rcafon can be yielded ; as to have the 
tithes of lands lying out of any parilh ; to have the pf inter feijin 
of all lands, as well of others as of thofe which are holden of her 
in cQpite ; to have the temporalities of tlie bifliopricks ; and the 
like. Yet there is great reafon alfo for this prerogative ; for tlie 

Jueen hath advanced the incumbent to a great dignity, and it is 
cr great lofs to part with tlie temporalities of the bifhopricks : 
ihc was alfo the means to caufe the avoidance of this benefice. 
And it is an ufual prafticethat the queen, for themoft part, upon Cro. Jac 691, 
creating of bilhops, grants unto them to hold their linefices in Dyw't a»^« *>• 
emmendam^ which is good againft their patrons ; becaufe the pre- P®^S4»« 
Mentations belonged unto her : and that is as great a prejudice to the 
patron, :^ if the queers herfelf had prefented thereto. Wherefore, 
fcc, 

. Nn4 Marih 
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. Casi 57. Maiih agabijl Ciirteys, 

Trinity Term, 37. Eliz, Roll 132. or Hilary Term,^S, Eiiz, Roll 1 30a. 

A condition that T^ JECTIONE FIRM^. Upon a fpccial vcrdia it was found, . 

the J^J*"* <|»^JJ^ C' that the plaintiff was feifcd of a mclfuage and lands in fee, 

*' janJfrom the ^^*^ ^^^ ^^ ^^ ^^c defendant for years, rendering rent upon condi* 

^■' boufe" is hro- tion, ** that the ieflee fhall not parcel out the land, nor anjr part 

ken if he let the *' thereof from the houfc." The Icflce grants all his term m the 

*^?"h'^ r^/'^b' ^^"^^» ^"^ P^*"^ of the land, retaining to himfelf the refidue of the 

if theleflbraf-' land; and afterwards lets part oftliat refidue. The rent afterwards 

fcr\vardsacccpts is arrcar, and demanded by the leffor, and accepted : and for the 

of rent, it wiU condition before broken he enters ; and. Whether his entry wcro 

\)ir hii entry for congcable or not ? was the qucftion — Gl anvile for the plaintiff. 

^^^^^If''''' Firft, The condition is here broken, for the words " parcel out 

Poft. 5*72. 553. ** ^'^^ land" is a common term in EJfex ; which is as much as to 

fay, that he fhall not let or divide any part thereof from the houfc, 

^RoH-AKtl^.' ^^^ ^^^^ ^h^y fhould all go together ; fo the condition is clearly 

1. Leon. 261. broken : the acceptance then of the rents afterwards IhalJ not cftop 

3. Co. 64. him to take advantage of the condition, becaufe it is collateral ; 

Co. Lit. 203. but otherwifc it is where the condition is for non-payment of 

\Vo^?\'^^iU, ^^^^^ ' ^"^ ^^"^ difference is proved by the books, 46. ^ff. 5. 

Cowp. 243.303. 20. Ed'w, j\., pi. 18. Wherefore, &c. — And as to the iirft point, 

». Term Rep. all the Juftices, Anderson, W^almsley, and Beaumond, 

4^5> agreed clearly, that the condition was broken : for although it 

were objefted that the land is not parcelled from the houfe, but 

the houfe from the land, and fo the condition not broken in the 

words, and a condition ought to be taken ftriftly ; it is all one, 

where the houfe is divided from the land, and where the land from 

the houfe ; for the intent of the condition is broken, and alio the 

words : for the land is divided and parcelled from the houfe ; and 

the dividing thereof from the houfe is the matter and fubftance of 

the condition ; and it is not material where it began, nor where 

the feparation was made. Wherefore, &c. And in proof thereof, 

vide 5. Edw, 3. '* Debt^'' 15. — For the fecond point, Andersont 

and Beaumokd held, that this acceptance fhall bar him of his 

0ntry ; for he accepted it as rent due unto him by the leafe ; 

whicn cannot i>e, it the eflatc be undone by an aft precedent: for 

if he had entered for the condition broken, he could not have had 

the rent ; and wlicn he accepted the rent, he fhews his intent and 

clcftv^n to have tlie Itafe continue: and there is notany difference, 

as to this purpofe, betwixt a collateral condition and a condition 

for paying rent ; for the reafon that he Ihould be barred of his 

entry is one in both cafes, v'lz, becaufe, by his own aft, he hath 

ainrmed the Iciife to have continuance after his title of entry W- 

■prucd unto him : but the acceptance of rent due before his title of 

entry is no bar ; for it being then due he might have debt for it ; 

and it doth liol ihevvany eleftion in him to continue t*?e leafe, as it 

doth h.'ie. Wheiefore, &c. — W alms ley ^ro/r/m in this point. For 

thcie hath been a common difference betwixt a condition collateral 

?nd a condition for the paytnent of rent : for, in the laft cafe, ac- 

fscptance of the rent due after difpcnfcth therewith \ but not with 

the 
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thefirft. And this difFerence was agreed here in Rawlins^ Cafe^for Wam* 
/^^/^j'where the condition was tor the payment of rent, and a CwjfriYi. 
fine : after non-payment of both, he accepted of rent due afterwards. 
And it was held to be a difpcnfation witli the condition for non- 
payment of the rent, but not for the other part of the condition. 
And this difference Hands upon good reafon, becaule the accept- 
ance of the rent is a good dilpenfation with the condition. And 
in that he received the rent itfelf (the non-payment whereof is 
Lis title of entry) that acceptance is a fatisfaftion unto him 
for tlie rent: but it cannot be any fatisfaftion for any other 
matter. For one thing due unto me, cannot be fatisfaftion for 
anotlier thing due unto me; and the rent is due for the profits 
of the land taken by the leflee. But when the leflbr is fatisfied 
of the thing for which the entry is given him, {a) it is good rea- (*>Thatis,ha« 
fon to bar him of his re-entry; as where the lord hath caufe of |""""°*^**^'*^ 
ceSTavit, acceptance of the rent fliall bar him. Wherefore, &c. ^"nan^ ^*&c 
Owen abfentey adjournatur, — Afterwards, it was adjudged for the Cowp, 8o5« 
plaintiff. ^ 3. Co. 64.65. 

Lee and his Wife a^ainft ColefhilL cas« 51. 

Eafter Term, 38 Eliz, Roll 1707. 

T^EBT by them, as executors of Smith upon an obligation, Anobngatlon 

^^ againft the defendant, as executrix to ColePnll her hulband. comaiining co- 

The defendant pleaded the condition to be for the perform- vcnanis,romcrf 

aace of covenants within a certain indenture betwixt Smith on ^^'^^ *'^® *- 

the one part, and CokJhUl on the other part ; whereby Colejhilly ^^^^^/^J ^"^^ 

being cuftomer of London^ made Smith his deputy in the faid of- tuw, and othcn 

lice, and covenanted to furrender thofe letters patents before a gocd, is void for 

certain day, and to procure new to himfelf, and the laid Smith \ the whole 

V. alio, that if Smith died, living ColcJhUU that Colejhlll Ihould pay 

to the executors of Smith 300I. and Ihews the ftatute of 5. Edw, 6. 

c, 16. that all promifcs, bargains and contrafts, for the buy- Noy, 102. 

ing of divers offices (whereof this is onc),ftiall be void: and there- Moor, 781. 

i3pon the plaintiff demurred.— Gl an vile prayed judgment for tlie !' w^^^"*^^ 

plaintiff; for there be many covenants within the indenture, ' ^o. 82*.^^ 

whereof feme are good and lawful; and for them, doubtlefs, the i. And. 107. 

obligation remains good: for although the ftatute c. Ediu. 6. 150. 

c. 10. makes the covenants concerning the buying ot the office, *• And. ^5, 107. 

aad the obligation as to it void, yet for the other covenants there- j^'o^r^g^e '^ 

in recited, being lawful, the obligation continues in force. Vide canh! 130! 

ao. Hau 6. pi, 23. and 4. Hen. 7. that an obligation may be avoid- i. Bac. Abr. 

ed, or difchargea in part, and ftand good for the refidue. — Drew 54' . 

i contra. All the parts here of this indenture concern the exercifing 3- ^**^* ^^^* 

of this office; and if any of the covenants concerning other matters ^^ wood's Coiu 

in the indenture Ihould be accounted good, yet the obligation is 324^ 

void in all (but for the good covenants peradventure an aftion of shcp. Touch* 

covenant would lye, if they be not performed); for the ftatute 367- 

faith, the bond to that purpofe fhall be void; and then, it is not 

polfiblc it fliould be void to this intent, and be good for another. 

And it hatli been held in the queen's bench, if a parfon makes a 

Icafe which is void by the ftatute for non-rcfidence, and there 

i$ an obligation for the performance of covenants ; although 

there be tome covenants therein which do not concern the 

jcafe, yet the bond is entirely void ; otlierwife» all the meaning 
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Lsi sad hU of the ftatute ihould be defrauded by putting in a lawful 

Wife ^ant within the indenture. — Wherefore theCourt hoe d 

CouuiuLL. ^^^*^^^ *^y g^^^ opinion ; but, ahfenuW alms ley ^ aJjow 

— And it was afterwards adjudged, that tliis obligation wa 

in every part, being againft law. 

^^•' 59* Wilkinfon againft NethcrfoL 

A p«ul infor- JNFORMATION upon the ftatute for buying of leather, bi 
Brto«wurtTf ^" ^J^« c®^^ ^f ple-powdirs of D. The defendant was 
picpo^dert; Condemned, and in execution ; and being brought hither! 
but judgment keas corpus^ it was moved, that the judgment was void, et c9r, 
given <^i it it juJice ; for although it be the king's court, yet fuit Ihall 
iH^JaiU^bvytxit ^^^^^ upou any penal law, but within one of the queen** 
terror. '^ COurtS at fVeftminftir^ as Plowden^ 208. StradFing's Cafe." 
' hereto all the Court agreed, that a fuit is not marnta 

1^*^^. tliere. But becaufe they have power to hold pleas in afti 
«. Hawk. 381. debt, and fo had colour to hold plea in this adion, the jnd 
De^ftff. is not void, butvoidable only by error. - Anderson faid, th< 
of pie-powdery had this name, becauie they are there to hoi 
only of things parvi penderis^ viz. of contrads and other 
done in the rair* 
Casi 69. Willis againft Fletcher. 

Baftir Term, 38. JE//», /•//. 1175. 

cmninon may 13 EPLEVIN. The defendant made conufance for Jamai 
avow for da- '^ Jant^ as bailiff of^. arui flicws, that £. was feifcd c 
wktgt feafant } lancf, which was held in capite^ and devifed it to j1. And b 
hue he ought to jj appeared upon the matter that J. was but tenant in co: 
c(iate*hrdcvi- ^^^ ^'^^ ^^^^> exception was taken to the conufance ; bees 
for was feifed. ought to have been made in the name of the heir alfo. 
Ante, 143. Walmsley held, that the tenants in common ought t 

Port. 667. jj^ the avowry, and the conufance ought to be in boti: 
l>yv, 143, 329. names ; for the damages are to both. 
i^od.2i7. B^t Anderson and BeaUmond held the contrary ; foi 
^ MoTo'i. i^^"^ ^^ common may folely defend («), and he only may take 
i.Pecr.win'516. trefs, although his avowry is by way of aftion, and yet mz 
3.Feer.WiU. 20. tify in it. But becaufe he fliewed not the conufance what 
^4$- the devifor ha3 at the time of the devifee, but only that 1 

i^^:'*5*83- feifed of the land, it was held to be ill: and therefore ad 

Pre.Ch. 156. r -.u 1 • ./r 

Ld. Ray. ,477. for the plam tiff. 

Stra. 763. 12*1. 3- Bac. Abr. 53. 1. Term Rep. 759. in notlt, 

Casi 61. Aldworth againj Peel. 

On jodgmvnt T^EBT againft Peel 2LS executor. The plaintiff had jud 
to recover <fcA». -L/ ^^ rccover ele bonis teftatoris \ and thereupon a fare fad 
'Zl^ZT^x^r^ot awarded, and the Iheriff'^returned, quod nulla hahuU bona uji 
have a >w/tf - and the plaintiff furmifeth, that he had wafted the tel 
€Ui(U bcnn pro- goods ; wliercupon he prayed z fche facias.^ why he (hbu 
/>riif, unlcf* the j^^ve exccution de bonis proprUs. — And ruled by the Cour' 
!l)ri wT'"' ^^^^ ^"^ ^^^*' "^^ be awarded upon the furmife of the party, 
AntCt'iTe! a devaftation ; nor in any cale where the judgment is d 
Poft. 859. tejlatorisy unlefs it be upon return of the (heriff, where he i 
Cowp. 193. a d€vaftaviu — Vide 9. Hm. 6. pL 9. («f 57. Fit%. i//* Exccuti 

. G 
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Gregory Agatnft Hill. Cas« 6«. 

T> EPLEVIN. — ^Thc parties being at liTue tipon a prefcriptlon to What (lull bt 
**- have common in certain land called Stich-Hai^ in the county con&deitdM' 
of /fJjTW/V*, it was heldbyANDEHsoN, Walmsley, and Beau- !I^cV^rtMu 
M OKOy abftnte Owen, who delivered their opinion fo to the jury, ^nte, 390. 
that where one prefcribeth to have common appurtenant to his ^^ 
boufe, and twenty acreS of land, and it appears upon the evidence ^' ^^' 
that he hath but eighteen acres, or a lefler parcel, yet he hath not 
&iled of his prefcription. But if he had twenty acres, and ten 
acres are freehold, and the otiier copyhold, he there fails of his pre- 
fcription ; for he cannot make a prcferiptien for both. So it is 
if it appears upon the evidence that part of the land was copyhold 
iui hundred years iince, but now is his freehold. 

Hubert's Cafe. <^a« «j. 

Im tbi Star Chamber. 

/^NE Hubert of Norfolk was convifted in the ftar-chamber upon if t fine be b- 
^^ a bill exhibited againft him, for procuring one fFebJIer to vied by a coun- 
counterfeit himfelf to be one Alexander Gellibrand (who was then '^^^'^ P*^ * 
beyond fea), and to acknowledge a fine of his lands by the name ^tei^d"ii ^ 
of Alexander Gellibrand^ there being then in court The Lord Keeper^ rolL 
PoPHAM Chief Juftice^ GawdY one- of the Jujiices of the queerfs Ante,469. 
ktnch^ and WalmslIey one of the fuflices of the common t leas y and ,^ Leon.iic. 
divers lords. — The fentence was, Siat he mould make fine to the Noy, 99. 

Jaecn, and (hould be imprifoned, and that the fine levied unto him Moor, 630. 
lould be void (if it could be fo done) by entering a vacat upon '• ^^' 4^ 
the roll, or otherwife, as the Juftices of the common pleas fhould saUc^tli^ 
bcft approve ; and if it cannot be fo made void, that then Hubert^ by i. Hawk. p. c, 
fine or otherwife, zs Alexander Gellibrand ihovdd devife, fhould re- Hi- 
convey the land to him and his heirs in the fame manner as it ^^- ^^^' 9* 
was before at the time of the fine levied. — Poph am faid, tliat it "p^]^!,*'" • 
might be well made void by entering a vacat upon the roll ; and ^'j,^^* ^'^^ * 
that it was ruled in the cafe of one Rolcomb in tlie common pleas, 
where one brought debt againft Holcomby and procured a uran- 
ger in his name to appear, and confefs the a£tion in the name of 
Hotcomb ; whereupon judgment was entered. This praftice being 
afterwards examined in court, and difcovered by confeffion, a 
vacat was entered upon the roll. To warrant this another prece- 
dent was fhewn, tempore Hen. 6. — And The Lord Keeper faid, 
that he had always noted this diflFerence : If one of my name le- s« ^o« ^^ 
vies a fine of my land, I may well confefs and avoid this fine by ^®' ^^* 7- 
ftcwing the fp^ial matter ; for that ftands well with the fine : 
hot if a ftranger, who is not of my name, levies a fine of my land 
in my name, I fliall not be received to aver that 1 did not levy 
the fine, but another in my name, for that is merely contrary to 
' the record ; and fo it is of all reconufances, and other matters of 
record. But I conceive when the fraud appears to the Court, 
as here, they may well enter a vacat upon the roll, and fo make 
it no fine, although the party cannot avoid it by averment during 
the time that it remains as a record (a), 

(«) See Mr. Cntlib'i Eflay on Fines, 2d. «llt. p. 31 1. to 313. upon this fubjea. 
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Casi 64. Bon afrainft Smith. 

Dcvifc to j4, re- /^ LAN VILE, /i^^Vrt/i/, prayed the opinion of the Court in this 
■laindcr to tbi VJ ^^^^ ^ ^j^j^ j^^j jjj-^^ ^ f^^^ j^.^j ^ daughter, and devifcd his 

A^^tn'^To '^"^ ^^ ^^^^ ^"^^ "^ ^^^'' ^'^^ ^^'^^ ^^^^ without iffuc, that it Ihould 
has changed the remain to the next of his name, and died : the fon died without 
name by mar- iflue, the daughter being then married : Whether Ihe fhould have 
riage^ifv/wjto tliis land? was the queftion. — And held per Curiam that fhc 
fiuUn^hTv^' ^^"^^ not, for (he had loft her name by her marriage, but it 
Port. "5%. ^^* ' ftiould go to the next heir male of the name ; but if fl{e had not 
been married at the time of her brother's death, the daughter 
3a AfT. p). 47. (hould have had it, for (he was the next of tlic name. — Fide pof^ 
a.lZ\tl: ""'576. Johfon^sCa/e. 
PIgot on Recov. 1 77* '• ^I- Rtp. 607. 

Caii 65. Hollingworth againft Afcoiigh. 

Pka amounting A UDITA QUERELA upon a dcfeafance of a ftatute of 2000I. 
to the general £m. ^nd grounded the audita querela upon the defeafance. The 
VidcCallu defendant faith, tliat he made another defeafance, absque hoc 
303, k. * ^^^^ he made that defeafance ; and it was tliereupon demurred, be- 
j. Mod. 166. caufe he ought to have pleaded the general iffue, non eft failum ; 
J. SUL 106. for this plea amounted to no more. — And of that opinion, after 

argument by tlie ferjeants, was all the Court. Wherefore it 

was adjudged againft the defendant. 

Case 66. Block againft Pagrave and Pagrave, 

Hilary Term, ^j, Elix, Roll 6^1, 

Dcvifcto a wife T^OWER. Upon a fpecial verdift the cafe was, That one dc- 
vncil his daugh. xJ yjf^j ]^jg land to Alary Pap ave his wife until Faith his daugh- 
tei atLvnntun^^ ^^^ fliould come to the age of twenty-one years, and then to Mary 
to thr %vi/e and Pagruvc and Faith for their Jives ; and the faid Faith the daughter 
JUti^bitr for hath not yet attained her age of twenty-one years ; and in dower 
thtir I'vcs, thty againft Afary Pagrave and Faith they plead, that they are not 
held injomi, tenants of tlie freehold modo ^ forma ^ prout, bfc, and, Whetlier 
^^^^' upon the matter Afary and Ffiith be joint-tenants, or tenants in 

Co. Lit. iSi.b. common, or how othcrwife they hold ? was the queftion. — ^An- 
\ Ccni. Die i>ERsOK and Blaumond. If it be a term for years in Afary Pa^ 
aii^. ' ' grave the mother, and a freehold to the mother and Faith the 
Cowp.40 3 ^a. daughter, this term for years cannot ftand with the freehold, 
jTcr.Rciv3S9. ^jxA therefore it is drowned, and they are immediate joint* 
tenants of the frcchoid, and the iffuc is found for the demand- 
ant : but if the term he drowned only for the moiet)', as they 
faid it \%ss clear that it fliould l)e, and (he is tenant for years, 
remainder to Faith of the other moiety, it is then found for 
the defendant, that tliey be not tenants modo fef forma ^ prout^ 
bfc. But they held that they were joint-tenants for the rea- 
fon aforcfaid. — Walmsley agreed, that if it fliould enure 
as an immediate dcvife, that the term fhould be extinft, 
and they arc joint-tenants of the freeliold. But peradventure the 
will was to make it a term in the mother, and after the expira- 
. tion of the years a freehold ; according to the intention of the 
dcvifor, it fliall be conftrucd tliat it fhould not be a devifc of the 
freehold until after the years expired, and in the mean time the 
land fliould defcend to the heir. — But afterwards, upon releafe of 
damages, tlie defendants confefled the aftion. 

Michalxni^ 



Michaelmas Term, ^^^ 

38- and 39* Eliz. In the Exchequer. 

Sir Roger Manwood, Cbicf Baron. 
Edward Flowerdcw, -j 

Thomas Gent, I Barons. 

Matthew Ewens, J 

John Leak^ and John Michel, qui tam, agawji John Howcl Cah I7, 

and John Hall. 

Trinity Term, 33. Eliz. Roll 24. 

INFORMATION upon the i.EIiz. c. 1 1. And for that divers Procfcdin^^^b 
perfons unknown, bct*vixt i. Jan, 33. Eliz. and i. Afarch^ on an infonna* 
33. Eliz. in quibufdam navibusy to the plaintiffs unknown, ^•'^^ ^*' rJT* 
brought in from the parts beyond the feas, ufq. Ratcliffcj in comi- "f*^/'to ^^ 
tat. MiddUfex, within the port of London^ 144 pieces of buckram, vir the vahie o£ 
14 pieces of cloth of gold, 124 pieces of linen cloth, and divers goods in»pcrtcd 
other parcels therein mentioned ; and the faid goods and mcrchan- ""'*•'' • ^"■*. 
difcs, 15. Feb. 33. Eliz. out of the Ihips, by way of merchandife, '^Zi^'^xJ''^ 
put upon the land and dil'charged ajjcr four of the clock in the d.puiy-cufto- 
aftemoon, tlie cuftom and fubfidy for them due not being paid mcr of th« cuf- 
nor agreed for witli the cuftomer of London^ nor in any other tomhoufc. 
port, nor with their deputy, againft the form of the ftatutes in s. C.Noy, 55: 
fuch cafe provided: and that by reafon thereof all the faid 
goods became forfeited ; whereof the one moiety fhould be to the 
queen, and the other moiety to him who feized or fucd for them ; 
and diat tliofe goods came to tlie defendant's hands ; whereupon 
he prayed procefs againft them, &c. — The defendants plead, that 
the laid goods and merchandife were not at the time mentioned in 
the information put upon the land, or difcharged by way of mer- 
cliandifc, prcut in the information, &c. Et hoc paratus eji verifi^ 
tare, — The queen's jfttcrney by replication faith, that they were 
put upon the land, and difcharged by way of merchandife, prout^ 
Wf. in the information, &:c. Et hoc petit ^ quod inymatur per pa- 
triam ; ^ pradl^ius dcfendcns JimUiter. Hereupon a fpecial verdift 
was found, ^i-iz. " TJiat all ihofc goods were ta^itn by way of re- 
•* prize, and brought witJiin the poir of /V;/;)/; in Cortnvally and 
•• that 15. Feb, 33. Eliz. about tv\'elve of the clock at noon -day, put 
•*into two lighters, and by tlicm brought /> the fca-ftiore, aquA 
" cii'mdt refluxa^ about two of the clock pojl rr.rndlem ; and that 
•* the greater part of thofc goods were put f?;i land before four 
'• of the clock poji meridiem ; and that the laid 14 pieces of cloth 
•* of gold, and the 124 pieces of linen, were put upon the land 

• out of the lighter after four of the clock pfiji meridiem ; and that 

• there was an agreement, before the faid goods were taken out of 

• die fliip, made at the cuftomhoufe at Pairyn with RuhardEnys^ 

• deputy of Jobn Bajjety deputy to Thcjr.as Peyton^ the cuftomer 
■ tlicrc, and with the comptroller of the cuftoms there, to anfwer 

" to the queen all cuftoms and duties which fliould be found 
" due to the queen for the faid goods upon view of them ; and 

• that the {zidRicbard Enys had cxercifed that place as deputy there 
' for three years before, ice. And if upon all this matter, &c." 

It 
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LiAr,&c ii ^n^g argued divers times before the Barons, and moved^ 
Ho^hC Stc. First, Whether for thefe goods, taken by way of reprize, any 
' * fubfidy is to be paid ? for the i. Ellz. c. 19. is, " That for goodi 
^^*^y ^ ^ " brought into tlic reahn by way of merchandife, or carried out 
tekcn'^b/^* ** ^^ ^^^ ^^^™ ^y ^*y ^^ merchandife, cuftom Ihall be paid :" 
pcii^ fo tlie ftatute therein extends only to merchants who traf&ck and 

not to goods wrecked, nor to the goods of amballadors, or of 
any other man brought in for his proper ufe and proviiion ; and 
fo of goods taken by way of reprize, which are taken widi the 
, « hazard of the lives of the takers of them, which are not hrought iii 

by way of merchandifc. — But the Court refolved as to it, that 
fubfidy was to be paid for them ; for the ftatute extends not only 
to merchants but to all goods brought in by any man to make? 
a benefit by the fale of them ; and fo it hath been often ruled 
before thcle times. 
An agreement SECONDLY, Whether there were here anv ajrreeroent with 
10 pay the fuh- f^j^h a perfon as the ftatute intends ? for the ftatute is, that 
fc^^rfOT of " **^ cuftom not paid, nor the cuftomer, or his deputy, by 
merchandifc, " ^"^ with tlie confent of the comptroller in the cuftom- 
inade with a ** houfe not agreed with :*' and here the agreement is not 
IKrfon at the with the deputy himfelf, but with the deputy of the deputy^ 
who^a^"5icre^^* ^^^^ *^"^ of the comptroller, &c. But it was moved, that 
at dcpmy dg ^^^^ ^^ 6^^^ enough ; for the deputy of the deputy is deputy of 
faHo to the the firft cuftomer ; and although there be twenty, the one undef 
comptroller, ai- the Other, as the twentieth aflignee Ihall vouch by warranty 
though he u not niade to on« and his affignees, 38. Edw. 4^ fL 21. and 7 EKz^ 
J^lid,'^ -^""' l>yer, 238. if a deputy certifies falfly it is his mafter's aft, for he 
^ ' fupplies his place ; and 32. Edw. 3. Bar. 259. commiffion to 

lilwrVji. ^^^ ^^ make purveyance for carriage, another as his deputy 
5. Col xy/b. did it ; and held well enoueh. Here Richard Enys was deputy 
1. Co. 140. in fa^o^ and exercifed the place in the cuftomhoufe ; and al^ 
Poph. 71. tliough he were not de jurcy that (hall not prejudice the mer- 
*'co!'* '^ chants who made their compofitions with him ; for it would be 
il SaikJ'Js- ^^^ mifchievous unto them to examine by what authority thcV 
U. Raym. 6sS- fit and make their compofition. And for that purpofe vide 
Com. Rep. is4. g. Edw. 4. 5. grant of liberty by a king an ufurper.— 21, Hen. 64 . 
12. Mod. 467. attornment by a diffeifor— 18. £//z. Lord Jrundefs Cafe, fur- 
t3ac.lSr.74x. >"cnder to a dilfeifor, and a regrant by him, held to be good-.— And 
caf. Temp. * of that opinion were all the Baroks, that it was lufficient for 
VardU %y>. tliem to make their compofition ; for he being deputy in faffo^ 
and fitting in the cuftom-houfe with other officers, they making 
their compofition there, was well enough. 
AfrimttHtr^it THIRDLY, Whether this agreement, being incertain, be good J 
thccuftomhoufc -*And it was held, that it was ; for being eoods taken by way of 
^^e^' reprize, they could not by intendment nave notice what the 

quantitv and parcels of the goods were to make a mofjr certaiii 
(a) Plowd.^. compofition ; and it is all one in reafon with fogffas's Cafe {a). 
Brinpng good* FOURTHLY, Whether this were any putting upon the land irfier 
fjkori'it a put- four of thc clock^^ meridiem againft the 1. Etiz. c. 1 1. ? — And all 
ting thcmM THE Barons relolved, diat in re^d it was foiind that thc faid 
**^» goods were unladen out of the mips in lighters, and by themi 

brought to (hore at two of tlie clock ^^/^ meridiem, apt^ aiinde re^ 
Jluxa^ that was a putting them upon the land iefwe the fourth hour 
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fofl mtriditm. — And fo for the matter in law, they all i-efolved for ^■^*' *«• 

Divers exceptions were taken to the manner of their proceed- Goods muftte 
ings. — First, It is not alledgcd in the declaration, that they were >"»<**=<* h «^ 
brouglit-inCo the realm bv way of merchandife, but only laid upon ^^i^j^JJ!^ 
the land by way of mercnandife ; which is not any offence againft <iuti«. 
the law : for goods may be brought in not by way of merchan - 
dife, aiid vet laid upon tlie land by way of merchandifc ; as goods 
of an ambaiGidor brought into the land, who afterward dies before 
tbey be- unladen, and then laid upon the land to be fold ; this is 
nooiFence againft any law. — And the Court feemed to incline, 
that it was ?i« material exception (a) . (^) N07, 55. «. 

pons the infomiitkm good, notwlthftandtng this exception. L. C B, park€r*s Af55. 

Secondly, The defendant's plea oiight to be concluded, ei dt Special pic«u 
hocfmifefuperpatriam ; and the iflue ought not to be by replica- «ng« 
tion, where an affirmative and negative is before. 

Thirdly, Twelve of the jury appeared, and were adjourned ^. U^dtmm 
to anotlier day ; and the record is, that at the day four of thofc '«'" can be 1- 
twtlre made de&ult, therefore a decern tales was awarded ; whereas ^o^f^^"]^^ 
it ought to have been, that although four of them aHjnnrnpf^^ jouffmwr* * 
made de&alt, yet twenty others appeared ; and therefore it ought 
to have been, tt quia ofio only appeared, ft rcfiduum juratorum made 
defiialt, therefore a decern tales was awarded : aud in proof hereof 
was cited i. Rich. 3, pL 4. 15. Rich. 7. pL 16. But the Barons 
doubted, whether it were not helped by the 32 Hen, 8. c. ^o. and 
whether it Ihould extend to informations for the party and queen. 
—Bat at the end of the term judgment was given for tlie defend- 
ants upon the matter in law. 

Goodwin againft LrOnghurft. CAtt €t. 

TTPON a fpecial verdift, the cafe was. That a copyholder had Aleafc by aco- 
^ licence from his lord to let his land for twenty-one years ; he py holder for 
lets it to tlK plaintiff for tliree years, who entered, and being ejec- ^^^^ ^^^^ 
ted, brought skJi eje^ione Jirma. — And it was moved, First, If a i^^f^^ twenw. 
Icafe be made by a copyholder for years, and the Icflee is oufled, one yetr* it 
Whether he may maintain an cjedlione firma thereof at the com- gw^l; and the 
men law? And all the Barons held clearly that he might ; for it *^^^ "laybrini 
is a good leafe beti^xcn the parties, and againll all others but the ^^j";^^^* 
lord : and, as this cafe is, it is good againft him alfo, by rcafon it hw. 
is done by his licence. — Secondly, it was moved, Whether this Anr;,469, 
faifc being but for three years be warranted by his licence to make ^^^' S^a* ^^^' 
aleafc for twenty-one years? But the Barons fpake not much ^'^' 
thereto. Sed adjournatur. — But afterwards, upon another motion, *.Coni.Dif.53o. 
Ihcjr all rcfolved, that it was a good leafe, and this aftion well ^"''' '^^ **3» 
maintainable thereupon at the common law : and it was adjudged oJuJ Ve'c 
•ccordingly for the plaintiff. ' ^ ^* 

Bufkyn againjl Edmunds. CA%^ $j. 

Miibaelmas Term, 38. ^ 39. A//«. 
pRROR brought in the exchequer chamber, and afligncd, Be- l" ^'cbt for r«i 
' caufc the plaintiflF declares in debt againft the defendant as af- »pn>^^ ^^ ^' 
ipitc ; and fuppofeth, that he let to J. 5. for years, rendering rent; ];^^■'^^^' *^J^" 
aid that J. 5. by his will devifed to the defendant, and he entered, muftiLw that 
nd was poflf £d, &c. ; and (hews not that the lellee made any ttit deiendanc 

entered by th0 
*fct of the tncBtor, or ^rtu§i lif ciiWi.— Ante, 41 $• Poft. 6;6. %%p 1 • RqU, Abr. 4^^' ^^^« 
«• ML Alv« 4al| G^ Jac. 243. 285. Cai th. ^ip 



5S^ Michaelmas Tciin, 32. and g^.EIiz; ;Iii/B;RV 

^112Im ^^^^^^^"^ 5 ^^^ **^ *^ defendant entered widi* the. aQ^t 
XowARot. ^x^^^or, nor vlrtute legatianis ; nor hath he conveyed any* 
eftate to himfclf, but is ia merely by tort ; artfl fo. the aftic 
(#) See Cowp. ^^^ maintainable {a) .—And for this caufe all thejJw stice 
^^^" Barons held the declaration to be ill, and therdfoce reYcd 

A demand moft judgment. — But for the principal matter, Whethfef there oil 
ke made of rent, be a demand of the rent? all the Justices and Baroi^] 
Ante, 415. ^i^j^ there ought to be a demand, although ijt w^re payable 1 
4.Bac.Abr.^55. the land (b), except ANDERSON, who held the'-contrary ; 
I. Wood s Con. {aid, it being appomted to be paid out of the land, it is but 

^ugl.483.486 J" g"^^» ^^d "^ ^^"^- ••.*.•' 

{b) Sec 4. Geo. i. c. a8. 5a; . •, .^ * 

c^« 70- Bagfliaw j^j/;;/? Playn, .1' V ^ * * • 

Michaelmas Term^ 37. ^ 38. . Roil } 2^^' 

In debt on bond TERROR of a Judgment in debt. — ^The plaintiff declared 2 

for fuch a fum -^ the dcfoiidjint, as executor to J, S. in debt upon an oblig 

biT^nd'^b'^a'* ^^^ demands 47I. 8s. id. moneta FlandrU attingcn, ad vm 

writ^of enquiry 4^^' ^^* ^^' '^^^^ defendant plead ec| /)/<fw? adminiJira'Vit ; and 

wluit the value againft him ; and judgment dicrcupon, quod recuperet dcbituz 

is in Engiijb. dt^um, — The error alligncd was, Becaufc it was not enqui 

Port. 800. the jury upon taking the verdift, noj* by writ, to enquire 

Cro Jac^ 88. value of the money, and to give judgment accordingly — Da 

Moor, 775. ferjeanty moved, that it was well enough, and the value fliall 

If civ. 152. 80. tended to be as it is in the declaration ; and to that purpofc 

3.^ Leon. 213. ^ precedent in 72?^ Book of Entries jfoL 157. and another pre 

I. Brownl. 102. in the queen's bench, Hill, 32. El'tz. Rot. G^j. betwixt Davl 

I. Leon. 41. IVjchalhy where debt was brought for 2ol..and declares upc 

j.Lut.aii.213. of certain pilchards for 22I. Portugalia^ qua iittinrunt ad va^ 

1 Mod. ICQ. ^^^' i<^g^i^5 ^oticta Jn^lia^ ; and upon a nihil dicit had judgment 

Sec 2. Bac.Abr. cover the 20l. ; and Tt was much debated and argued. — But al 

ii.innotis. JUSTICES AND Barons hereheldit to be error; for the value 

|.Com,Dig.i8j. rni/hiaowes is not known tons, no more than the value oft 

Cmh %2% quarters of wheat, or the like, whereof the value is to be enquii 

II. Hen, 7. tl. 5. and 9. Edw. 4. pL 49. which is the rcafon tl 

plaintifFin nis declaration ought to exprefs the value thereof: 

current money here, ^hereof the value is known, it needctl 

and therefore the judgment here ought to have been quod re 

the 47I. 8s. 8d. Flemijh money, and a writ have been awar 

enquire of the value thereof ; ivA therefore, as it is given, it 

iQneous : and for that caufe the judgment was rcverfcd. 

Caib 71. * Stafford againft Pooler, 

Trinity Term, 36. Eliz. Roll 213. 

To fay of « ma- A CTION Upon the cafe for thefe words : Whereas the pL 
ftftrate, that he ^^ 24. Eliz. was, and yet is a juftice of peace in the cou 
kas difchargcd Qio^cefter^ that the defendant apud A. in comitat. Glocejirne, 
fci^'i^'a. *cfe words : " One fVebb being arretted asacccffary of fclo 
acceffary to the " ftealing his own goods, Mr. Stafford {innuendo THE PLAIN 
fUaUng hisowQ " knowing thereof, difcharged the faid fVebb by an agreen 
goods,U aaion- « ^L whereunto Mr, Stafford was privy, whereof 30$. was 
**^* " paid il^. Stafford^zndyf^ paid to bis man by his apnointi 

4. Co. 16. a. The defendant pleaded not guilty ; and found agaiou him 

s.RoiLAb.5741. '^ ** '. 

3. Mod, 71. !• AQd« lao. Cro. Jac h^%. Ld« Ra/ou i^^^* S(r« 617. xx6i» 
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iaiMge of.ipmarks:; and judgment given in the queen's bench 8TArFoi» 
• fbriiie plaihtiflF.— And now error thereof brought, and tifligned, that p^'J „. 
the*v^ords were'nOt aftionable ; for tl^cy are infeniible, iand it is 
, impoffible tliat.one fhould be arretted as acceflary of felony for 
ftcaling his o.wri" goods : for although one perajvcnture may be a 
.felon foF fteftling his own goods from his bailiff, with an intent to 
jdiarae^him with -them ; yet he cannot be an acceffory in felony 
for {filing- his dyrn. goods ; for he is therein principal or no- 
thing (ajk. And aJthough he faid he difcharged him by agreement, (a> 7. Hen. 6. 
&c. yet that is act any offence ; for it is not averred thfat there P'* 43- 
was any offence committed : and although he were arretted, yet ^-^ "7«pJ'i 8* 
it may be he ^a&ijot guilty of any offence ; and he miglit alfociif- -*iJit. no.' 
charge h\i^'\fj' agreen^ent, and yet it is not any offence ; for it may Dalu c 103. 
be that in an appeal of robbery he compounded.~But all the 
Justices (cxo^pt.WALMsLEY) held, that the aftion was main- 
tainable ; for on£ may be an acceffory in felony for ftcaling his 
own goods, viz, where he procures another to fleal them : and 
although there were not. any felony committed, yet being arrefled 
for that caufer, he ought not^ difcharge him upon an agreement 
for money ; for it is a great offence, being done by a juftice of 
peace ; and, being falfe, is a great flander to liim ; and jhall be 
intended to be fpoken in the worft fenfe, that he was privy to the ^^^'» ^^' 
agreement to conceal tlie felony. Wherefore the judgment was 
sd£micd by all the Juftices and Barons, except Walmsley. 

Woodward dgainjl PariT. Case 71. 

"r\EBT upon a bill obligatory of 14I. The defendant iroodward j^ ^ bill oblirt- 
^ demanded oyer of tlie bill, which was. That JVood'ward ixc- tory, tlut which 
knowledged that he ©wed him i^\. foivendum una cum 6/. upon ac- com«» after the 
count between them ; and it was entered /;/ hiFc verba : and the -^*'^^"*^?"* "? 
defendant thereupon demurred in law ; bccaufc it is a debt of 20I. g^j^on. 
and not of 14I. and he ought to have counted accordingly, or at 
Icaftwifc ought to have counted upon the bill as it is.— -And it cro^Car'cf' 
was thereupon adjudged for the plaintiff ; and the error now af- j.BacAbr.oJj. 
figned in this point. Butall the Jiistices and BARONsrefoJved, 
that it was good enough ; for there is but 14I. due upon this bill: 
and that which comes after the/oivefidum is void, as that which comes 
^^T zn habendum. — A second error awncd was, For than Every plaintiff 
ihisaftion was brought by Parry and his wife for a debt due to the ^^y ^^^ •« p^^ 
wife before the coverture : as alfo Jbccaufe Parry beinc: a clerk of the ^'^':' ^ ^/^'"' » 
queen s bench, it wa? entered upon the declaration, quercns in pro- .^^^ ^.jj^ 
friiferfona^ t*fc. which cannot be ; for althougli tfee baron hath a join in debt on 
privilege, yet the feme hath not. Sed non allocatur : for every plain- ^ond due to her 
tiff, if he will, may fue in propria pcrfona ; and this cn^ry is not by *'««/»'«• 
ttafon of his privilege, but becaufe they arc there in perfon. 
Wherefore the judgment w?.s affirmed. i.RoU.Abr.sSo. 

2. Ld. Raym. 1398. 5. Com. Dig. 193. 

Grymfton aghinft Reyner. Case ^^. 

Hilary Term y ^S. £liz. Roll g^^, 

A SSUMPSIT. For that the defendant, in confideration of fuch on fevcralctu. 
^ clothes delivered at fuc^a^place, promifed to pay 81. ; and in ^- of aftion fe- 
confideration of a debt upon arrearages of account, ilie defendant ^e^ai damages 

'^ ° maybcafleflW; 

Md as they are good or bad, (b they may be feverally affirmed or reversed.— x. Roll. Rep. 24. Moor, yoS, 
I. Strange, 189. Dowgl. 377. 730. ^ * 

CtO. £LIZ. PART XI. O O , btlUg 
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^^^^^Ha^ being indebted in 18L the defendant promifei to pay it. ' 1 
Rty^N !■. fcndant pleaded nonujjumfjity and it was found againft him, an 
ral damages afleffed; butei\)rirecofts and judgmcnt.accordhi 
Cfo. Jac. 343. y^^ plaintiff. Error thereof was brought ; and held» that the 
deration upon thc/ccond ajfuntpjit was not fufficient .; but 
firft, and iov the entire coits, the judgment was affirmed :'.*: 
tlic fecond affum^t^ it was reverfed. 

Ca»i*73. Bedell againft Stanboroughv 

. ^ EaflerTerm, 1%, Elix. Roll ^^o,[ 

Errors amend. l^-^JEflrTipNE FIRM^ of a leafe at Denhamof lands 
ahic bv the iiy XL p^j^jfl^ "^^ Denham pradlna. After not guilty 'pleaded, 
mem («) and ^ ^' ^ ventre Jaaas wai awarded de victncto de Jjtnham"^ an 
jeofail (^), tJierefore afligncd, Becaufe the venire facias ougK^ to have 
parochla de Denham^ where the land lics\ Scd non ajlocaiur ; 
H<^. e! ^^^* regard it is deparochia de Denham pradiHay the parifli and vil 
intended to extend, and to be all one, and nomore.(i?) — Se< 
Becaufe that an habeas cortora juratorum was awarded upon t] 
but a dl/irlngas iffued. Sed non alloc(dur ; for it is a mifconi 
of the procefs, and it is helped by thrftatute {b) . Whercfor 
affirmed. And Trinity Term^ 40. Eliz. Roll 243. betv^;ixt 
' and Claphanty it was fo adjudged. 

(«] See 21. Jac. I.e. 13, i6. &x7.Car. 2. c 8. 4. ^ 5. Anp. c. 16. andx 
c. \%. Ante, 260. 
(^) See 32. Hen. 8. c. 30. and 4. & 5. Anoe, c. x6. i. Com. Di^. 316. 

Casi 74, Dixon agatnft Adams. 

An ^Ifumpjtt A SSUMPSIT. For that 7. 5! and 7. D: ycre obliged tc 
Will not he ona -^ ^ in 40I. and thereupon he lued j. S. in the queen's be 
promife to the which fuit Dixcn became bail. Adams recovered, and upo 
^^^otlon j^^^^^ againft Dixon the bail, had judgment againft him ; 
whichjiidgmem without Other procefs, paid the condemnation, and Adams 
\h obtained, in dcratione inde affumed to Dixon to deliver unto him the p; 
confidcration of obligation, and a letter of attorney to fue it againft J. L 
thcdTbT^ P**^ for non performance hereof the aftion was brought ; aii 
' non ojTumpfit p]eadcd,^nd found for the plaintiff, he had jud 

Ante!* 429. '^"^ thereupon errorT^rought, Becaufe it was not a fuffrcie 
Hob. 4. ' fidcration. — And fo it was held by the whole Court ; fo 
i. Sin. 31. 213 If?d not done any aft whereto t^ law would not have co 
j.Roii.Abr. 17. \{xi\\i Whcrefoic the iudemcnt was reverfed, 

ic. 2?. > ■ 

>ViIfun, 115. Cow'p. 128. • 
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Hilary Term, 

.jg, iiliz. In the Queen's Bench, 

/ • t'SSr John Popham, Knt. Chief Jujike. 
.'■ . o iS#r t'rancisCawdy, i^;?/, i 

>V. • ■ Edward Fenner, £/y. > ^Hfikes, 

VX- V 'John Clench^ £/y. J 

• ' ^/r .Edward Coke, Attorney General. 
JS$r Thomas Fleming, Solicitor Genera/. 



Greningham againj Ewer. ^^^^ ^^ 

Vide Ante, page 395, 

TH15CASE was nowmoyed again. — And Gawdy,Clench, a bond condi. 
and Fenner held, that the bar was good ; for the dcfen- lioncd to do one 
dant hatli cleftion to deliver the obligations, or to make thing or anothor 
an acquittance, as tlie plaintiff fhall devif'e ; then if the plaintiff *^'!;^ ^1^.^*^ 
Will not dcvile the acquittance, he is dilchargcd of the malcing before a parti- 
thereof by the default of the plaintiff, and by confcquunce from cuiar day it 
the delivery of the obligation ; for he having elcftioii to do the void, i the oWi- 
onc thing or the other, it is not reafon that the oblijree fhould 5«^o»ot"iake 
compcl hun to perform the one only.— Popham. It it were an forctheday. 
abfolute disjunftivc condition, that the obligor fhould do the one Ante, 396. * 
thing or the other, then thceleftion Ihould be to the obligor abfo- P^ft. 788. 
lutcly ; and if the obligee difables him to pertbrm the one part, the i. RoU. Abr. 
Uw ihall difcharge him of the other : but it is here but a condi- +^7- ' 
tional clcftion, viz. if the obligee will devife an acquittance ; and ^'^^^^^^1 
it'he will not devife it, he is ablblutely obliged to deliver the obli- i!Mod.29i.t'o4, 
gations : and if the condition had been that he Ihould deliver the i. Wood'i Con. 
obligations^ or fhould make an acquittance before Michaelmas^ if ^ou 

the pUintifJF would require it, it had been clear that he ought to ^^"S** J Si '^^ 

deliver the obligation, unlefs the obligee required an acquittance. 

So here. — Gawdy. There is great difference betwixt the cafes. 

^Wherefore it was adjudged fof the defends r(t, , •. 

The Archbifhop of Canterbuiy agiwift Kemp. CAtsa. 

ACTION of trover for divers tree? at D. in the county of d^ ,%,/„rwy„4 
Surrey. The defendant plea Js, tli.it queen yl/vry was feifed in f>ropriA is not 
fee of the manor of Z>. in th*county of Sujjlxy where thofe trees a good repiJca- 
vcrc growing, and granted it to the defendant in tail, wliercby he fi°"J^^"^^ 
was feifed thereof; and that J. S. cut the faid trees, and granted thcddSdTnr* 
tlicm to the plaintiff, who loll them ; and the defendant found, and claims an inteu 
converted them, &c. The plaintiff replies de injuria fua propria ^ reft in the free. 
^5. And thereupon iffuc was joined. — Coke moved, that the re- **oid iiimfdf. • 
plication was ill ; for de injuria fua propria is not any plea where PoftTgta. 
ibc defendant makes juftification by claiming an intcreft in the 8. Co. 67. a. 
|. Saond. 195. i.Ler.soj. s. Leon. 81. Craujac. 599. Yelv. 158. Ld. Ra/m. 700* ' ^ 

062 fred\oVd 
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A.cHiifHOPof freehold to himfclf, as 16. Edw. 4. pi. 4. 44, M,Jw''3^^ jf^ 

^^Vw''*^ i4..!Hi?». 4. />/. 32. is, upon the lame rcafon j. %^ whci 

KiTmp. claims not any intereft, bur juftifies by commancl otym\ 

S Co. 67. a. derived from anotHcr, it is pthcrwife.^ — Ahd^ of thjij^ Topijf i) 

Antc,'i4.* * THE WHQLE CbuRT. Wherefore A AEPLEA-DBftiWa? airj 

Ca$i 3. Holcomb agdtnjl RawLy^is. ;• •"'!; " 

EafttrTerm, ^S. Eliz* Roll^ou, \ •'.''#** 
lijl.A\fftiitB. 'T'RESPASS, for his dole breaking, i^i.jlugujirij.'^v^* 
and^^^'Sfer-'^' ro«//'«i^^2W(? unto the 36. t>( Eliz: The.cfefendant p 

wards enters" ^^*^ l^^S ^^"^^ before, &c. Thomas 6V-criJ was .feifed ii^ fee/ 1 



uponC. -^.may unto him for years, &c. and gives colorur to the pkifittffr 
maintain trcf- plaintiff replies, that he himfelf was feifed, until by the. fai 
paf> agVmrt c ^^^ qi^^^ dlfleifed, who let it to thq defendant, frout'in ^arr 
to\!i!firft^- **^ ^^^^^ ^^ re-entered, and the trefpais aTesne betwixt,. &< 
feflion. thereupon the defendant demurred. ; • 

Port. 546. Tanfield, for the dcfpidant^ moved,, that forafmxich ai 

Moor 461 pears that the defendant if in by title (viz. by a leafe frorti t 
Ciib.Ven. 47. feifor), the difleifee after his re-entry fhaH not punifh- him 
^ Roll. 5S4- occupying the land ; for .he never 'was a trefpaner unto.hin 
II. Co. 51. iQ proof thereof, relied upon 34, Hen. 6. pL 30. 37. Hen. 6. 

^ But PoPH AM, Gawdy, and r enner, e contra. Foi[ by 

II. Co. 51. entry of the difleifee he is remitted to his firf\. poffeflion, 
«ctl. 66. .. if he never had been out of pofleflion ; and tlien all who o< 
I. Kurr. 81 . ju^ ^Yit mean time, by \yhat title foever they come in,'lhall 
Jo^*^ ^ unto him for their time: as if a difleifor had been difleifed \ 
Onflow'* N. P. ther, the firft dilfeifce re-enters, he ihall in trefpafs punifh 
Sj. difTeifor ; for otherwife it would be mifchievous unto hij 

after his re-entry he Ihall have no remedy for the mefne 
And it is not to be doubted but that thedilfeifee after his r 
ihall punifh the fecond difTeifor, and tlie fervant of the lirl 
for, who occupied under his mafter ; which was not denied 
^d by the fame reafon he fhali punifh him who comes in fc 
for that is ngw as a trefpafs done unto himfelf. Wherefc 
Clench e contra. Bccaufe the tort was not done by hi 
comes in by title, but by another ; and the diffeiior who n: 
Icafe and received the rent is only punifhablq, and not th< 
therefore, &c.-jBut notwirhflanding, for the other res 
ij^a^ adjudged for me plaintiff. 33. Hen. 6. pi. 46. 
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Goffagatn/l By by, and Others. 



V7hefe tiic piln- A PPEAL of murder againft diverp : one as principal, and 
ci al is found XX ^g accefTorles : fome before me faft ; the otlier as 
£l!Xrr,The rics after. '1 he principal wa-^ found giiilp^ of manflaught 
•ccefforics ^/^i* AnJ it was now moved, tliat the accclFones fhou'd bedifc 
#Ji»/a^f (hall be fcr there is not any.^ppeal againfl them of manflaughter: a 
■ difcharged. cannot be arraigned as ac^^ilbries to the murder, the princip 
Moor,46j. acquitted. But all theCourt held,that as to the accefTori^ 
JiR^i Rfp.460. ^^^ ^*^' tliey ought to be difcharged ; for the verdift for tl 
s.Hai.4sOi6i 5. ^'P^ hathfoqnd, tl^at there was Aot any piccedcnt ."ntent to \ 
i s. Hawk, 447, ' . 



\ >• •,,/?• r.Hilary. Tefirt, 39. Eliz. In B. R. S4i 

il^3Bie acifcifoiilciafter, they fliould anfwer : for every appeal and ^^" 

^biation'th^teip' includes as well honaicidc as murder, which 2\-hYind 

^.coomioo ^lea proves, vizi that he Ihould anfwer to the felony others. 
fj^'&^er i\pt guilty {a}. 

tj^'x'/, t*) -S** tV An«^ c.^ 3. Inft. '5^. Fo.ler, 363. 2. Hawk. 453. 

??uit^j!ra» -thta .movijd,- Whether they fhould be tried by one where a venirg 
IfjA^ffTj^ritfj .qr.'fevefaJly ? And all the clerks faid, that the courfe may be joint of 
^jltefo-Cry ijiein.by fevefal z;f;?/m in an appeal; but upon an in- fev*"!. 
tw^^t^^^'^f^'.F^^^y *^^" together. In^t^^c^^^' 

\i.*''.t * ^ * , • ♦ , ' <! • ' 1 r •r%. « thcrccitcd. 

>^ ^wi|s.iRe^vards moved, that the prmcipal, after convittion, had Acccaoue^a/tiw 
•'iiT-cIcrgr* and was never at tainted ; and therefore the acceffory is the/ua ftiaU b% 
^•^p^JC<^lUJha^|ed. — And of that opinion was the whole Court, <*'fcharged 
;'«Akr.i£ tbe'prmcipal had-his clergy or pardon before his judgment^ ilindcrofUiV 
*nyiough it were aft6rw/;^/V7/c>;i, the acceffory fhall be difcharged (^) : prifoncr is rtop- 
bot if he prays his clergy after he hath had his judgment, (as he pcd by clergy or 
\ wrfi may) or if he be pardoned, yet tiie acceffory Ihall be arraigned, pardon. 
, ^And afterwards Coke, jittomey General^ coming into court, was 
demanded what he could 'fay why the acceflbries mould not be dif- 
^tged. And he anfwered that he had confidered thereof, and 
conceived, that the difference taken was good. Whereupon they 
Ircrc'difchargcd. 3. •//>«. 7.^/. i. Fide 4. Co, 43. 

(h) But now by !• Ann. c. 9. on con- attainted, notwithflanding the principal 

t«?fM of any principal felon, an accelTory, fliall be admitted to clergy, pardoned, y^ 

cither bc^re or after the fa£l, may be pro« otherwife delivered before hii attainder* 

ceedcit againft as if the principal had been See z. Hawk. 4.53. 

Vanfpike againji Cleyfon. Casi 5. 

A CTION for words. And declares. Whereas he was merchant, ^ords are not 
"^ that the defendant, to difcredit him, faid to one Dudley, ""^^^^^l^^^, 
" Doth Vanfpike (the plaintifF) owe you any money." To whom ^vly of good 
he faid, that he did. He then faid to Dudley^ ** You liad bcft call c^un'cl. 
" for it; take heed how you truft him." And it was thereupon ,, ^^1. Ab.67. 
demurred. Andadjudged'for the defendant ; for it is notany flan- Bull. N. P. 8. 
<lcr to the plaintiff, but good counfel to DudUy, i. Term. Rep. 

no.' 

Grymes againft Blofield. Case 6. 

^ ■ . . Trinity Term, 56. Eliz. Roll 844. 

T\EBT upon an obligatioYi' of twenty pourtds. The defendant satUfaftion Xt 
^ pleads, that J. S. furrcndcrcd a copyhold tenement to the ufe no plea if it 
ofthc plaintiff in fatisfaft ion of that twenty pounds, which the a^cr^^csfroraa 

giintitt accepted. It. was thereupon demurred^^oPHAM. and J*^^' 
AWDY held it to be no plea; for J. S. is a me* ftranger,»and in J'cJ'i Di^^^I 
no fort privy to the condition of the obligation ; and therefore *' *'"*' '^' ^* 
&ti$&aion given by hmi is not good. Fide 36. Hen. 6. •* Barr^^ 
J66. 7. Hen. \.fL 31. — Afterwards, in Ea/ipr'^mm, 31. Eliz. Wf 
PoPHAM and (JLENCH, c/eteris Jiificiariis a^cntibus^ it was ad- 
judged ipv the plaintiff. 

P o 3 ^ ^ Bade 
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^^" > Bade againjl Starkey. . . • 

Trinify Term, 38. £//«. Roll 145.- •. " 

An infant ad. TERROR of a judgment in debt in the common picas. .X; 
J!I*T"ttorir/^ ^^" ^*^^g"^^ ^'^^' Bccauic the plaintifF fues by attoraejti 
^ntc%Z^^^' he was an infant, and ought to fuc by guar<lian.-^But'bccati 
Poft.37«. aftion was brought ty liini as admin iftrator^ ib .tliat ;be ^fi 
1. Re. Ab.188. ^^^^^ ^'^'^ infancy is no impediment unto him, no more 
a. Saund. an. outlawry ; and therefore he might well fue by attorn,61r.^ • i 
Pop. 130. was thereupon adjude;ed for the defendant, that- thcfirft judi 
Cro. jac. 441- ftiould be affirmed (a), . . ' - 

I. Mod. 47. 298. ^ . • . . 

3. BellL j8o. I. Vent. 102. i. Sid. 449. i. Lev, 199. Velv. 130, ^ Caith..yla« »9] 

4. Mod. 7. Stra. 784. 5. Com. Dig. 198. 

(«) Vide Cro. Car. 441. where the authority of this cafe Is impeached; 

Case 8. Clarencicux alias Brook againft Dethick alias Garte 

Carter King at A CTION fojf words. The defendant pleads, that the < 
Arms is parcel "^^ by her Icttcrs patents, dated, &c. created him Kin 
of the name; Arms, €t nomen d impofuit, quad iiuncupetur GarteR, prh 
and thepofMor ^^^ armorum ; and that he Ihould fue and be fued by that : 
fued by^this ^ ^"^ becaufi^ he was not named according to his creation, •] 
title. mands judgment, Ji a^Jio, isfc. And it was thereupon deir 

Ante, 224, t—Gawqy andPojPHAM held, that he was nam6d wellcnou 
Owen, 6t. ^U^is fuit againft him as a private pcrfoii, and therefore it ft 
Vide I. Com. to name him by his proper name. But if he had been fued < 




faid, that it is a name of dignity, and parcel of his nai 
Knight^ and therefore ought to be named by it in every 
otherwife it Ihould abate. — Et adjournaiur, 

^^^^ ^ Armiger againft Holland. 

Tiieking may DROHIBITION. The cafe was,that Z)<?<?7dr May^ being 
grant a dlfpcn- * of Korthaeok in Noffs/J^, was created a bilhop ; and the 
faticn to held a fey her letters patents liceiifed him to hold that parfonage / 
^*1"2'^ wiiTout ^'''''^^''"- ^'^^ afterwartl.-: tlie queen prefented Holland t 
ThJ arrhbi'mo7} ^'^^^ ^'^^ indufleiand fued for titlics. And upon this m 
for the 25. !/«'. proliifcition \^as br6\ight. — Cokk prayed a confiiltation ; i 
8. c. 21. docs difpenfation by tlie queen only is not fuflicient : for the 2« 



not rcftrain his g ^^ ^ j appointsliowa difpenfation fhall be granted by tKl 
authority.^^ • ^'^^P ^* Ca^crbury, and confirmed under the great fcal ; j 
Port. 6©N ftatute hath wcAs in the negative, that it fhall not be gra; 



^.Ro.Ab. 133. 2iny other manner.— Godfrey. Thisiibmite only transf 

359' ^authority of the bilhop of Rome to the arCTibilhop : but th 

Hob, 143- '^'w his prcrogalivC ^ the cgmmon law, might have granted 

j^ Show. 414- difpenuition ; wmch is not taken away by this ftatute. — G 

tBrcom.'isa. ^'^^ Fknner held, that the king had'tliis prerogative at |^ 

mon law ; for the benefice is made void by the queen's ai 

Ihc may well difpenfe v;ith her own aft : then, although tl 

general negiKive v/ords in the ftatiate, tlw queen fhall nevci 

uraincd by tffem, unlcfs llie be cijprciHy named ; and this 
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^ iativethe ftatutc never intended to take away from the queen.— a«mioe» 
^ BuiGawdv faid, he doubted whether a prefentmeiit upon fuch "^''"^ 

an avoidance appertained to the queen bv her prero(;ative, or to ""'•'•''"'*• 
*^S! \^^A^- patron.-^OKE. I can Ihew you the refolution of all Antc,s2^ 
■>l™.i**"*^^» *?^ *^ queen in this cafe fhall prefent. — Popham. 
J. b is the fcomnion experience at this day. Fide 6. Ellz. 228.— £r 



^H 



Hargreave aga'nift Arden. Cah 10^^ 

V ' D^inity t:rm, 38. £//s. Roll 1 1 17, 

JPRRDR of a judgment in tlie common pleas iri a Yeplrvih upon a Variance in th« 

npn-fuit. The error affigned was, Becaufc that the plaint in the name of the 
county, and the rccordare whereby it was removed, was inter Arden plaintiff in r». 
V Hargreave: but the declaration, and all the proceedings, and ^.''^'V*"^ 
judgment, was inter Ardern ^ Hargreave. And for this variance IJc «ufc I, 
the crrdr ^as alfigned ; for that proceeding was without warrant, removed. 
i»id without original upon the matter. — But it was held By the Antt, 170; 
Jditjces (fl*/J;f/^ Popham); that this variance^ not material j *. Saund. 39- 
for mfnrefert^ what the plaint was in the county ; "fef it is determin- ^^P- »78- 
■ cd when the*^ record is once removed, and the party declares in ban- l\V^^' '*^** 
f#. Wherefore, without any great argument, the judgment was \ TcrmReb 
affirmclL' Vide j. Hen, 6. pL 2. 21. Edw. 4. pL 6. 783. ^' 

Durmirig ngaifijt Ketle. Caie iu 

MJcbaclmas Term, ^S. ilf ^g, Eliz, Roll j^^g. 

AFTER verdia it was^ moved in arreft of judgment, that the a judicial writ 

venire facias was l-'icecomitlbus London, /a I u tern : Pr act pi mu s oidtntd xob^ 
\Jfiy £5'f. wiiere it fhould be vobis \ and therefore ill. — Bufbecaufe amended, 
it \\-as a judicial writ, it was ordered to be amended : andtheplain- ^"^*» *^v 
tiff had judgment. '• H|p'Ab. 200. 

o ■ . « •• *cm. Dig; 

317. Cowp.407.841. i.TermRcp.,^ 



Gower agahijl Capper. 

Michaelmas Tcr}n^ 38. ^ ^g, Eliz, Roll ±\i. 



Cass i2« 



ASSUMPSIT. And declares, Whereas the defendant W5is in- j^jfumpfit w\]\ 
^ dcbtcd unto him by bill in 20 1. the dcfjiu'iuit, in confiJc- lie 00" mututl 
ration the plaintiff alTumed unto liim*to deliver him the ixM bill, pr^^mifes. 
tfliimedto procure two futficient furcties to bebounJ. to the plain- ^'^^' '^3- 
tiff for the payment of the faid 20I. ; and alledgeth in fa£t, ^at he 1. Ro. Ah, %^ 
delivered the faid bill to the defendant ; and that he, intca mng to JJ7- 
deceive the plaintiff, produced two fureties to be bound that were \^^^^ 
of no value* The defendant pleads, that the plaintiff had not de- Mod. r jp!'26ia 
livercd unto him the faid bill. And it was thereupon demurred. — Hob. 88. 
And, without argument, adjudged for the plaintiff^: for the alledg- ^«v. 88. 193, 
in^that he had deliveftd the bill was but furplufage ; for the cori- 
fideration was the promife to deliver k ) and tlicrefore he needed 
not have alledged that he delivbred* if. But a promife agaihft a 
promife is a Sufficient ground for an aftion. And although it be 
alledged that he found lureties, yet when it is alledged that they 
are iufufficient (which is allowed by the defendant's ploa^and de* 
flUtrrer) it is all one as if he never had iguiid iurcties. Wherefore 
k.Was adjudged for the plaintiff. 

O o 4 Wo\V 
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<^*'" 'i- Wolf agai>ift Megss. , - ' ' .V / 

Trinity Tirm, 37, £//«. /JoZT io6j. , -V 

Thcjwycannot TTRROR of a judgment in the xommortjileai; ..TJJiccrrpt 
give more da- ed was, Bccanlc the plaintiff declares iiidqbf lipoii- aft»* 
mAges thin aie tiott of 16L to his damage of lol. And upcn^tion efl 
laid in the dc- pleaded, the jurv found damages to 7I. and ^os^rtoil^ r*a 
th^'^c^urt iL"y Court increafed the cofts 4I. So he had jiidgment.^tto few 
increafethem debt, damages, and cofts to 13I. which is more than in 'his 
beyond the fum — Sed non allocatur For although the jury -cannptgitciA' 
^^' mages than the plaintiff counts, yet the Coyrt* m^y -i 

Poft. 568. 866. ^^^^ 33 ^gy pleale. Wherefore the jqdgmept.was-^rmcd 

10. Co. 116. -^ ' ^ • '^ ' ^ ' f ... . % • 

Cip. Jac. 69* t97. Owen, 45. Yclv, 45. t. Bulft. 49. Dougl. 376. 732. ^^52. . *% B 
4« Burr. aaz6. »* Term Rep. 388, a.'BI. Rep. 1300. -^ .-..'.* 

Case 14. . Gadlcy againft Whiiecot.'-.;. * 

Michaelmas Term, 3^. ^ 39. EHk. Rill 464./, * .. 
Debt wiu not IT RROR of a judgment in Ludlow. For; that tjie pWnt 
lie in an infe- fued there llujdebt upon the 5. Etix. c, V f- 3?- . (or. ^ 

, rior court on trade, not ^ag an apprentice to that occupatioh,' an^'lhcr 
5. £/i».c.4. vered. The error alhgned was, Becaufe it "is enaded by t 
^jj^' ^ Ejiz. c. 5. that fuits upon penal ftatutes ifliall be by drigi^ 

^ '* formation : and it is here by plaint. — And it was t^cX^fi 
•i.Saund 74. Yerfed. . * V ; • * 

Cro. Jac, 644. ■ . . . •. 

Moor, 411. 60c. Stiles, 383. te. Hawk. 380. Dougl. 144. But it la now determlopd 'Aat 
ter feflion may prcceed by infornihition on this Aatuce. Cowpw 369. • *, . : 

c^»» ':• Corns againji — . .•^■- "'. • 

Breach of cove. T^EBT upon ^n obligation conditioned for thopeffqrma 

nant. ^^ covenants. The breach affigned Was, that the defcn^an 

Poll. 67541 covenanted that it fliall be lawful for the plaintiff, • being 

Cro. Jac. 383. quietly to enjoy the land ;, and that the leflpr himfelf ouftf 

i.Ro. Ab.427. And it was tliereupon demurred ; for this illeg^l'oufterisno 

^^^^ ^^' r^. of the covenant. — But, without ^irgument, the plaintiffliac 
2. Com. Dig. ^ ° . *^ 

453. "*"'*• 

5. Com. Dig. 44« i- Wood Con. 406. Cowp. 665. . DougL43". i. Term Rep. 671. 

Ca«« 16. Alcue dg(ii}?ft Hollingworth. 

A joint (latute- TPHE cafe was now moveS again.— And all the Justh 

ftapic void as a folvcd, that debt was* well brought upon it as upon an i 

aecosnixance tion ; iecaufc it never had any effeS as a ftatutc : as alfo, t 

" ^^^^nd^ ^ declarRi^n againft one of the obligors only was good enou; 

Ante, 355. 461. ^^ough the words of the obligation are joint; becaufe it dc 

4^ ' * appear that the other two did ever feal it, or that they are yet 

which ought to be Ihewn by the defendant, if he will have t 

vantage ; for othcrwife the Court will not intend it. 

Appearance U But noW another error was affigned : Becaufe the record i 

good without ri^g plaintiff appeared per attomatumfuum^ and he gives him n 

iTiammg the j^gme ; and the record was vi?>^d, which was, qucd querens ol 
sttomey m the ^ . , ^ . ^ ^ ' r* t 

lecordjif he be per attormtum futtm^ without naming any attorney. But wli 

r amed in the defendant appeared, he then declared againft him per J. S. a 

dularation. fum Juum. — And fo it was faid was all the courfe in the co 

^r.te,59.75. picn8 j anditwftS focertiiiedtotheCourtbythcprothouotari< 
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%^iam eoQffe.w^ in this manner. Wherefore the judgment was AtcuK 

r ' f * J ■ • '•• • HottiKc* 

|[ *f "; -./ • . ; ;^ Dodmgton's Cafe. Ca.kij. 

INFpkJCTATTON in the exchequer, in nature of an account, ^j^^^^^^ 
*^ts brtiught^^inft Dodimtgn^ CTcecutor of 5/r f Falter Mildmay^ ^ pcrfonwh^ 
fappdti^g;Vthat%5/r /f^//rr if/J/^^itfj? had received money of the has annually 
Wej^':. amfiuhting to 1500!. Upon a fpccial verdift the cafe was, received a ialary 
\\^i^S^ Walter. MMmaj\\iL received annually, out of the exche- ^^^^^ . 
ilW jar.;a^2i fee; for. hi& diet, for thirty years together, which was virtue"of ^ 
paid'liini ty tlic coimAland of-thelord treafurer, who had authority ^nV^/^a/, but 
ty privy i^al to ipake aflowance and payment of all fees and dues, which faiary 
Butt in truth^ thefc were not any due fees : and, Whether his exe- ^'** not legjiij 
mor ihall b*.chargqd with thefe fums fo received!* was the quef- ^"^^*® ^J*^^,^ 
tion, — XftCT- ahguiticnt it was adjudged, that he fhould be charged : edbyXw"^' 
foi it was Ijcld, that, this payment of the money, bv the appoint- trga/urer, (tan 
Into of*tbclprdtrcafqrcr, was not allowable : for tne privy feal is be liable to aa 
h^t fufficicoVautb6rity to .difpofc of the queen's trcafure, unlcfs "^'""/"^ *^" 
ithere'itis due.X'and, he dilpofing of it otherwife, it is out of his mooicsr««ived, 
itiiIiorityw*-$qcpndly, it was held, tl)at this money delivered by j^^^ 
' tiic a^thdrity of the" lord treafurer, who is quajt a judicial officer, codb!295! 
and it iva$rf«tf/f a. judicial aft by him, yet it (hall not bind the 2. Ro. Ab. i6i, 
queen'; for:it wias without his authority, and without warrant, to skin. 656. 
^kakc;a]totyahce thereof, not being due • and it is at his peril who ^^^f**!*^ 
ricch'csjt, or .demands allowance thereof — It was alio objeftcd,that cafc, in Hilary 
money could, not be .known whether it were the queen's money ; Term, 4. jac. i. 
and ii would be hard to charge him with the receipt thereof: as if 11.00.89,1© 
one fcils landsj-ojc any other thing bona fide ^ to one of the queen's 93- 
officers, whapaystinto him the queen's money, it would be hard to 
Diifee him accountable for tliat money fo received \ for he cannot 
know it to be tlic queen's money.— But it was held here, that in 
rtgard he received it out of the exchequer by colour of a fee where 
It was not due, and by colour of a warrant where it was^ot fuffi- 
cicm, he • could not be mifconufant that they were tlic queen's 
money, and (hall be charged \yith them. So in every other cafc 
^Iiercbe/eccives thjcouecn's money, Jcnowing it to be the queen's 
fiioncy, he is chargeaolc : but if he received it in payment, not 
knomng it was her money, and whereof by intendment he had not 
iny conufancc, it is otherwife. And for thcfe rcaf«nfi it was ad- 
I judged for the queen againft the defendant. And although he 
is'trt executor, he fhould anfwer for it as a debt from the tefta- 
tOT [a], 

(i) if S. k 9. Will. 3. c. %%^ r. 6. none or authority from the kinjr under the greai 
tt#ie atnnLes in the receipt of the exchequer #y«tf/,or bjr virtue of fonic fuihclent authori- 
al be 6c!&nsd to be lawfully iifucd or ty undtir«^/rit;ji'/<a/, or puifuant to fome 
N hvi by «- in purfuance.of fome ^anl a^ oiparL^aciic. 



Hilary Term. 

39. Eliz. In the Common Picas 
Sir Edmund Anderfbn, KnL Chief Jujlict 
Thomas Walmfley, Efq. y - 

Francis Beaumond, Efq. \ Jufiices. 
Thomas Owen, Efq. J 

5/r. Edward Coke, Knt. Attorney General. 
Sir T. Fleming, Knt. Solicitor General.' 



Matthewfon againfi Lydiate* 

Jute, Page 4X>8. and 470'. ■' 



ingoffthe f I ^HE Cafe was now moved again. — And all the 
f one joint I agreed, that the breaking oflF 3ie fcal of on)e of the 
mralohVx' A ihall not avoid the deed, but againft him only ; for 



Hhedeed** ^^ federal by every of them, and a rcleafe to the one wjU r 

inrt die ^^^ other. But if he razed the deed in any claufe which 

Kfu them' ally or in the date, that fhould have avoided the deed 

nic,4oS.47o. But otherwifc the deed is intended fevcral to every c 

, Co. 13. Wherefore the pulling off the feal from one is no difgharg 

I. Co. %%. the other. And afterwards it was adjudged accordingly 



Uv. aoo. plaintiff. 

Show. »8. * 

larch. 125. 2m Salk. 574. Bull. N. P. 26S. Cowp. 600. 

CaSX 2. 



:^.i'. 209. I^OWp. DOC. 

Lovelace againfi Reynolds. 

Eafier Term, 3 7 . Eliz. Roll 723. 



the jury find "TRESPASS de claujo fraHo. The defendant prefiiri 
le defendant ^ comnion. On iffue tliereupon, the jury found, tha 
n common by j^nt hadtcommon there by prefcription, prout^ i^c, p* 
^^"^ h^^iw^ every year a penny to the plaintiff : and, Whethei 
refcribed V9tit found for the plaintiff or defendant? was tlic 
paying for it Lewkner moved, that it was found for the plaii 
every year prcfcription ought to bc allcdgcd entirely as it is •, ar 
one penny to Qf ^^^ penny is part of the prcfcription ; for othen 
le^erd'a u ' ^^ ^^^^ "^t ^7 remedy for it : wherefore he hatl 
ikh the plain- prcfcription, not alledging it. — Spurling and Ha' 
ff. For he hath allcdgcd as much of die prefcription a5 

Ate, 405. 415^ and the non-payment of the penny Ihall be Ihew 
X0.78. b. part; and the not alledging thereof is not mater 
.Co. XX. a. )x3lx\\ been adjudged in the queen's bench. Gray ' 
1vvutl^\ 405. And for his rent, the other hath his rcmec 
nil. N V.^'59. 26. Hen. 8. pi. 5. Wherefore, &c.— Anders 
taflow'f N.P. any rent : for rent cannot be referved out of a 
?• thing which is not in dcmefne. But here, W 

»Barr.44x. ^j^ penny be a condition precedent or fub 
Md]66€. doubt. — Walmsley. It cannot be called 
only out of a thing whereon an entry may V>f 
tneinalty ; as i. iien, 4. is ; and that is fo^ 
efcheat ; and a rent-charge cannot be grat 
But although it be not a rent, yet a diitr^f 
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BowLfTow Pit9^ and granted unto him to have warren in the faid i: 

aI^t *^^ ^^^ ^^ plaintiff's lands was conveyed unto him, an 

Sir fViUiam Peto bargained and fold the manor to the defe. 

and all warrens, &c. thereto appertaining, or accepted and r 

as part of that manor, whereby he jullifies. . And it wai 

upon demurred. — All the Justices, withoilt argumtfi 

folved that ttfe plea was ill ; for he hath Ihewn a warren it 

in the patentee, which is not conveyed unro him by tlic b 

and fale ; for a warren is not parcel nor any member of a d 

but it may be appertaining, but tliat is oy prcfcrif tion. 

Whether an aftion upon the cafe lay upon this- matter ? v 

only qucftion. — Anderson. The aftion lies -not •, for alt 

on3 hath conies in bis land,' he hath not any propdrt^in 

"fcto. Jac. 195. be :aufe they be fera nature. And to have an aftion* agair 

ft.Bae.Abr.614. for damage done by favage and wild creatures,* ^herein K< 

not any intereft^ and they cannot be known wheth<§r • the] 

out of his land, is unrcalonable : he who hatlt- the .damage 

by may well kill them, and they may be faid to be his 

when they are upon his lands {a). And if other men have 

wardens adjoining, againft whom fhall the aftion be br< 

Poft. 876. Truly, againft none of them.r-WALMSLEY accord. For tl 

perty of the conies is not in anvy nor can any man fo keep 

out that they will break out of themfelves ; which is reali 

none can have them in his own land, "unlefs by erant from th 

or by prefcription : if otherwife,. he is punimable in a qt 

ranto ; for the queen hath the r(Jyalty in luch things whereo 

can have any property. This caufc is not like to the caf 

on the other fide, of erefting a lime-kiln, dyc-houfe, or th 

for there the annoyance is by the aft of the parties .whc 

them ; but it is not fo here, for the conies or themfelvc 

into the plaintiff's land, and he might take them when the 

e Co. b ^P^"^ ^^* land, ar^d make profit of them. None may ereft i 

5' »04* • jjQufc tut he ^jiQ Js lord of a manor ; and if any other 

man erefts it, it is. punifhable in the leet as a common nu 

but no aftion upon the cafe lies by any private man again 

who erefts it.---^«o/^ A'ndersON et Beaumond concejfcrun 

they faid, they had ieen it to be enquired of before the loi 

at the aflifes as a nufance. And this cafe is not like tc 

cafes which were put of nufances ; for there the tort is 

f)arty himfelf who doth it ; but here the putting the coni 
lis own land is not any tort , and if there be any wrong i 
the conies themfelves, who are fera natura ; wherefore it 
reafonable to punilh any other. Beaumond agreed w 
other Juftices in omnibus, — Wherefore afterward, by the a 
Owen alfo, it was adjudged for the defendant. 5. Co. 104 
(a) See %%• & 23. Car. 2. c. 5. C 6. and 9. G. i. c. 22. 



CAS122. Capp againft Lancafter. 

T\EBT. Up6n a bill of feventy pounds to be paid up 
Indcbt on abUl X-/ ^land: And forafmuch as the plaintiff did not fliew an 
l^jP?;"^*^. demand, Willams /(;r /;&/ ^g^^/f^^/ demurred ; for he 1 
Ikry lo.ftateany that thc demand was parcel of the contraft, fo that the 
aftnal denuunL P'oft. 721* , Joneti 56. Strasge, 8S. 
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; was not due until demanded ; and a demand being requifite, a Catp 
!: denliiiid in law, by bringing the action, will not fcrve the turn •, «j^«'V 
L Iff 11^ Hen. 4. pL 18. where one is bound to levy a fine upon re- X-awcaiti*. 
R'dticft, &c.-^But Walmsley, Qeaumond, and Owen, Held it to 
k/:Drwelicnough ; for it is a duty maintenanty and therefore there 
* Mcds itQt any demand, as in the other cafes ; for there the plain- 
y tm Jiad' not ahytraufe of aftion until a precedent aft done by 
I* «him ; i>^t it is hot fo here- ' Wherefore they adjudged it for tlic 
['• pUiatiff. 

\ . . Thc;Couritefs of Warwick againji the Bilhop of Coventry. ^^^^ ^ 

^ .' r\EBT upon'an jdbligation conditioned, That if he paid 15I. Inwhatcafcca 
''^itthei^ft o( Saint Afichaei next following, and 15I. annu- * "^o"** *o P*y « 
; ^Ityatthe'feaft'of 5<?/WiW/fV/» ^ntil Hockinhall (the pUintifF's '^^'"^^^ ^^ 
;.. chaplain) was advanced to' a benefice, that then, &cr He plead- paym'cm ihaU 
' ed, that he was prefented to. a benefice before the firft feaft of Saint be mif^Uu. 
MichoiL — And" adjtidged to. be no plea ; for the firft 15 1. is to be 
paid, notwithftanding he were advanced; for the limitation, 
"until he be advanced, 4cc." goes only to the other {^ibfequent 
pajrmcnts. Wherefore it was adjudged for the plaintiff*. 



Edmunds againft Marks. Ca«e 7. 



D 



EBT upon an obligation conditioned, That if the defendant a bond condi- 
fhould come to the Kin^^s Head^ i^c. upon the 12th of O^lo- tioncd to be at 
fcr, and there cleft two arbitrators, who, with two others to be ^"^h a place on 
ckacfd by the plaintiff", fhall arbitrate of all fuch fums which the ^^^^^^^^^l^T 
plaintiff hath difburfed for the defendant, and promifed to be paid tors, &c. is not 
to tlie plaintiff by the defendant ; that tlicn, &c. The defendant performed byaa 
pleads. That upon the 12th of Otlober he came to the jST/w^'j attendance at 
tfW, faTf. and there elefted two inhabitants of the faid vill ar- ^'^^ ^^ ^^^'*'* 
bitrators, ad faciendum arbitrium of all fums, &c. and that the 
plaintiff was not there, &c. And hereupon the plaintiff demurs. 
•^And, after argument, it was adjudged for the plaintiff. For 
Walmsley faid, that the plea was not good; becaufe he faith he Moor, 545. 
came thither on the 12th of O^oher^ is^c. and he fheweth not at 
what hour of the day, nor how longtime he continued there : for 
it ought to be to the laft inftant of the day, and to be there at fuch 
a convenient time before, that the arbitrament may be made. The 
pica alfo is not good, becaufe he doth not fhew that his two ar- 
wtrators were there prefent. For they ought tp be there ; for the 
words are, that •* they together with the plaintiff's arbitrators, 
tec/' Wherefore, for tliefe caufcs, it was adjudged for the 
pbintiff. 

Read againji Burley. Case ?• 

1) EPLEVIN. The defendant avows the taking by reafon that ^^^^^ll^ J^J^^ 
^ hcwas fcifed of a houfe, being the place where, &c/ aiid ^j^|,^ ^, J^^^^*, * 
kt it to Ertit for years, rendering 61. rent ; and for rent arrear he for the purpofe 
^^t% oianufaAjref^, are not liable to a diards for rent. See S. C. PoA. 506. 3. Bullh' 270. 
Co. Utt. 47. Mr. Har^five's rote (xi. • i. Salk 250. 1. Sid , 421. 440. L. Raym. i6H. s* Vent. 50. 
>]o> rrcc.Ch. 7* I. Vent. 36. 4. Buir. i4;S. 

avows 
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jiMA9 avows the taking of fo much yarn, and a horfe; and prays reu 

^aiij/l averiorum, I'hc plaintiff faith, that he is a cloth-worker, and 
B»fti.£T. livcred certain wool to be fpunj and the cloth-workers ufed 
take back their yarn by weight; and becaufe there were no wei{ 
there, he fent to the next village for weights ; and, in the m 
time, the avowant diftrained that yam bemg upon his fhould 
and the horfe, which he had there to carry the yarn. Uponj 
the avowant demurs. 

Walmsley, Beaumond, and OwE«f, ahfcnte Ani>eri 

held, that this yarn, being upon the plaintiff's ihoulders,; cc 

c«. Lit. 47. a. not be diftrained, no more than a net in a man's hand ; as 6. Rid 

I^ Raym. 3R5. is ; or a horfe whereon a man rides, or which is in a man's ha 

But W ALMS LEY held, tliat the horfe is diftrai(iaMe. Fo 
is not to be refembled to a horfe in a common, hoftcy ; ^or th^ 
in favour for the benefit of the common wealtl\; becaufe a c< 
mon hoftry is a conunon place, where men are -to herbage, 
if a man put his horfe in the houfe of any private man, he is 
(«) A gentle- ftrainable (a) ; and it is not material although he* be not leva\ 
Bfen's chariot couchant : for the reafon, that beafts difirainablc (hall not be 
^^'hlf 'f '**{ ^^i^^^ ^^ rent, unlefs they be levant et amchanSy is, becaufe t 
awmmon ii'w. ©therwife the owner, by intendment, cannot have notice that I 
ry ftabie, fiems are tliere, that he might have them again. Here the horfe 
10 be rfiftraina- put there by the confejiit of the owner, and with his privity. 
liic for rent, jf this houle Were a common place for weighing, it would pa 
Francu V. Wy- j^ otlierwife. 

atr, 3. Burr. 

' 1504. Beaumond and Owen } contra. For tlie trade of cloth-worl 

s.BI.Rep.4S5. is ncceffary, and to be favoured; and this horfe is not to be 
drained, no more than a horfe which carries corn to mar 
and is put into a friend's houfe for the tiftie, he is not diftraina 
(Which Walmsley denied.) And where an horfe carries c 
to a mill, ^nd is tied at the mjll-doors during the grinding of 
corn, he fhall not be diftrained. Which Walmsley agrc 
becaufe it is a conunon place, and for the publick weal : but t 
are not alike. 

But they all agreed, tliat tlie praying the return averiontntj wl 
tlierc was but oue horfe, was ill ; but they doubted whether 
fault was of form only, and then it was helped bytlieftatute ol 
27. EUz. c. 16. . It was tlierefore adjoun\ea {b). 

(h) h was adjudged that the di/lrefs was not (awful, Pod 596. 
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Edwards againji Stapleton. Ca%% u 

Michaelmas Term, 38. ^ 39. Elite. Roll ^yo. 

ASSUMPSIT, by an executor of a promife made by his tef- ^^^J|J[^ 
tator. The defendant pleads non ajfumpfit \ and it was^IldcWsd^ 
found for the plaintiff, and judgment for him. And this ration with a 
being; in Kinzfton^ error was thereof brought and afligned, Becaufe fraftrt of the 
ittdid not mow in court the teftament in the declaration men- proJ>*M<rfil« 
tioncd: whereto it was faid, that it was but default of form, which p^^ 
is aided after verdid. — But all the Court held it to be matter ^ ^.^ ^g 
bffubftaucc ; for otherwife he dotli not entitle himfelf to the ac- cVoi jj. s'oo. 
ton, without fhewing the teftament : for which caufe it was re- 409. 
Tcrfcd ia). i. Bum. 200. 

^ X. Bum. %iu 

Hob. 38, Cardi. 69. 5. Com. Dig. 13a. DougL 4. in notis. * ^ 

{a^, Thisomiflton is novr added on a general demurrer, by x6. ic 17. Car. i. c«8. and 
^ AnnCi c. 1^ See a.Saund. 402. i. Sid. 249. i. Mod. 9. 

Doftor Barrow agatnfl Andrew Gray, ^Ati t. 

OF THE INNER TEMPLE. 

Eafier Term, 38. Eliz. Roll 5 2 1 . 
A SSUMPSIT. And declares, Whereas one Haljhed was feifed in a. enters Into a 
fee of certain land in the county of Hertford^ and was bound recognizance 10 
in a reconufance of loool. to the plaintiff, and enfeoffed the de- ^' ^^ *^"* 
fendant of his land ; that tlie defendant, in confideration that the ^^^^l^"!^' 
plaintiff Ihould afEgn unto him his reconufance, afTumed to pay the land to c, who 
plaintiff Sol. before fuch a day ; and alledgeth in faft that he af- promifcs to pay 
figned over the reconufance, &cc. The defendant pleaded non af- ^' '>f ^ ^'^ *f- 
lmtfit\ and a fpccial verdift found, that, at the time of the reco- ^f°^^* *^^?" 
nulancemade, Haljhed ^2^ feifed of the land fold to the defendant, i^sa*good confi- 
indaUb of a clofe called Walkley^ and enfeoffed one Hyde of the deration to 
dofc called fValkley ; and the plaintiff releafed to Hyde all his right, maintain «/- 
ifltcrcfl and demand in the land called JValkley : and afterwards -^"A/^'- 
HalJ/ted cnkoffed the defendant ; and the defendant affumed ut i. Roll. Ab. 31-5. 
fipra, bfc. and that the plaintiff affigncd the reconufance to the 2-RoJl»Ab.47o. 
defendant. £t Ji uipon all this matter the alTignment of this re- cJ^,^^\P\ , 
conufancc be a Sufficient confideration, they found for the plain- 10 Co' 47^^^ * 
• ^ tiff. 
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B At wow ^jflr £^Jl^ i^^ — ^nd It was now moved by Snacg and Gray 
^;''^^ himfelf, that this vcrdift is found for the defendant. Firft, Thai 
a confideration to aflign a rcconufancc over is illegal, and main- 
tenance, and therefore it is no good confideration, bccaufc againil 
law. — Sccoiidly, That by this rel?afe of all his right and demand 
in the land to Hydc^ who had part of the land chargeable with thd* 
reconufance, the entire reconnfance was difcharged ; and thei\ it 
could not be afllgncd over ; and that the aflignmcnt over was . 
void, and was not any confideration; and that a relcafedf 
all the right in the larid is a difcharge of the reconufance, al- 
though it be made before execution fued. And in proof hereof 
(«'^^'c^-T'«';'"» a precedent was Ihcv.n in the common pleas, Hyde v. Morley (tf),. 
»6.&2 7. Eliz. ^vhere an audita querela was brought to avoid the execution of a 
nc,4o. ftatute ; bccaufe tlie conufec, by deed fhewnin court, had rcleafed 

\inro him, being then tenant of the land and purchafor, all his 
right, intereft and demand in the land : 'and it was adjudged to be 
a good caufc of difcharge.— But all the Court refolvcd for the 
plaintiff in both points. And a*; to the firfl, they held, that tlic af- 
fignment of a debt or reconufance to a ftranger is an illegal and 
void confideration ; but to aflign it to the terre-tenant, by way 
Amtre p'JfibUuy of difcliargc of his land, is clearly lawful. And as to the fecond, 
catinoi be re- That this releafe to Hyde of all his right and demand in the land 
^^' is not any difcharge of the reconufance ; for at the time of tlie rc- 

^^^\ ^°* Icafe made he had no right nor caufe of demand in the land ; for 
'°- ^°| *^- 5°' the land is not the debtor, but the perfon ; and the land is only 
Tflv."iol?^ cliarged in refptft to the perfon : and here at the time of re- 
sh*p. Tcucii. leafe, being before the execution fued, he had not any right nor de- 
3:.o. mand in the land ; wherefore it is not any difcharge of the rcco- 

i,vccr.wii!.574. nufance. — Popham faid, that he had conferred with the Juftices 
J. icrmRep. ^^f ^j^^ common pleas concerning the judgment cited ; and they 
1. Term Rv-p. ^^^ not remember any fuch judgment : but were of opinion, that 
c. B. 30. fuch a releafe was not any difcharge of the exccution.^Whercforc 

Anri fee Mr. it was adjudged for the plaintiff. P'lde 2C. AJT, 7, 4c. Ediv. 3, 

Ilargravc'snotc / oo ^ ^ 4 ^ j 

(i)Co Lit. ^ 

265. a. 

Casj. -. Hyde againft tbe Dean and Canons of Windfor, 

Vide Ante, page 557. 




runs wiih tlic T AU¥i}LhT>^ for the pfaintiJT in error ^ moved, that it lies not ; for a 
iind, although covenant lies not againft the executor of the covenantor, not being 
he is net named njiined ; as 48. Edzi\ 3. pi, 2. and Dyer^ 1 14. i multo fortiori it lies 
•'' *^* n.rt agalnrt the affigncc, not being named ; as Old Nat, Br. 102- 

" *'''*^7' is. But if it be covenanted for him and his affigns, it is other- 
i.Roll.Abr.519. wife ; as 25. Hert. 8. Bto, " Coven,''* 32. Wherefore, &c — But 
or. Popham, Clench, and Fenner, abftntc Gawdy, held clearly, 

i)yer. 14. 

5.00.16.24.3. z Mod. 269. 1. Bac. Abr. 53;. Plowd. z?^. Oo. Jac. 135. L^ Raym, }2p« 

I. W€x>d*» C n. 3*6. 3. Wiir. 29. 3^7. 3. Lurr. 127^. Dougl. 1S7. 461. i. Term K«.'p. S6. 91. 

that 
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that zh aftion of covenant lies againft an a(Iigne6 in this cafe, al- ^^'"" 

dioiigh he were not named ; for a covenant which runs and reds tKiT/^an r.f 

with the land lies for or againft the alhgnee at tht: common law, windsoe, 

^j<2 tranjit terra cum onore^ .-.Itliou^h the* alii gi ices be not nam:; J .^^^^ ^ 

in the covenant : and a covenant lies :nj;ciinft an executor in every KKj^Ai'r.aj. 

cafe, although he be not named ; itnlci'^i it be fucii a covenant a: 2. M^. 268. 

is 10 be performed by the [^;;rfon of tlic tol>itor, v/Iiich tlieycinnot 
.perform. Wherefore the judgment was iiiiirmed. A\ Br. 146. 

Djw-, 257. per Brciun. 

Harvey a^^al^fl Ofwakl. ^^" 4- 

i Tfinit V Term , 58. FJiz . Roil '^^\. 

T7JECTIONE FIRM/E, flic dcfr^uiant cliims ])v a leafe for vi.c ncceptanct 
^ years from the leflbr of the plaintiff. Tho plaiiui If pleads a '^^^^'^^^^^ 
condition, that if he aligned over any pnrt of his t'^nn that liis i,^!/!'!!^'/'/)"^/' 
kafe ihould be void ; and that he had ailiL^iiCil parcel ol'liis t(Tni, t„ c.^-uLw^w'm 
whereupon the firft leflbr cnrerei I, and let to tiie phtliitiir. Tho i f:Lnri.iu.;r.cc 
dcllndant rejoins, that the firil IcfTor, after the coii-lition broken, <f:::ejli?e.tx- 
had acceotcd rent of him due after tiie bivuch fuppoled : the ;^.»^' ,'''' ;T'';• 
piamtitf lur-rejonis, that ;it tlic time of this acccptuig ot the rent, anatureas tob« 
he had not any notice of this breach of the condition. And it was equiUy wiihia 
thereupon demurred, and argued by BARKERybr ihc p/ahitif, and t'*e ccnufanct 
!w TownE for the defendant ; Clench and Popham only being in °^^^5. ^*'^?J"-j 
court- — And Clench held, that the entry of the lefl<:)r was not ^^^J^ ^j^^ 
congeable; for by his acceptance of the rent, he hath affirmed him Poit.'sSi. 
to be his tenant after the condition broken, and tiicrcby hath dif- ^ ^^ . ^^^ , 
penfed with the forfeiture. — Popham 1 contra, IVuc it is, when Paim/^-j.* 
the condition is broken, the leflTor hath eleftinn to continue the Hard. 4S. 
leafe, or to avoid it ; but without privity that fuch election was in M^l^'N -!-'''.45^ 
him, he cannot make an clcclion. And it appears here upon the ^;^*'-'?*- 
demurrer, tnat he had not any notice that luch election wa^ m ^,,g^ •' 
him ; and therefore his liberty of entry cannot be taken from him cwp. 243 
by his acceptance of die rent: which is the reai'on in the books, ntuiji. r- 51* 
that for an entry upon a condition broken, as for waftc, or alicna- -* ' *^'"^ ^^'-J'' 
tioa, &c. or fuch collateral conditions, an acceptance of tlie rent ^'^' 
after the condition broken is wo bar of enfrv ; becaufL- by intend- 
ment he had not any notice of the breach of *he coiulition; wljich 
being collateral to his knowledge, no acceptancj of his Ihall af- 
finii the leafe : but if he had taken notice of t' 'j rendition broken, 
and had made an acquittance of the rent, it had 'hr.rreil him of hi^ 
entry. But if the condition be of fuch a nature that llie per- 
formance or non -performance thereof lies in the conufancc, us 
well of the leflbr as of the leflfee, it is othcrwife, Etadjoumatw (a), 
(«J In Trinity Tenn this cafe was moved again, and adjuJgcd for tlic plaintiff. Port. 572. 

Shere againft Dickcnfon. ^^-"^ 5- 

Michaelmas Term, 38. ^ ^g, Eliz, Roll ^go, 
17RROR of a judgment in the common pleas. And afligned. Re- ^ '';;'>]/«'*' 
"*^ caufc die ventre facias was awarded upon the roll m this man- ^^^^^.^^ qj, ^,jg 
ner, idea pr^ceptum eft vicecomiti, quod ven. fac'iat 12. quod ftnt /vV, rcil mny be 
anda fpace left for the day of the return ; fo there wus not any day a^lt■Ilo^J. 
for the return upon the roll, although tlie day of the return was 
«ao. SLIZ. PART II. P p ex^jr^fflcd 
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Shire cxprcflcd ill the venire facial And it was faid that the venire factas 
DiL^jfENsoK. ^^gl^^ ^o ^ awarded upon the roll, and to have a day certain'; for 

that is the warrant for the writ of venire facias : and if it be not 

PoS 6*^ ^^ according to it, it is error, and not amendable. — And of tliat opi- 

^^' nion were PoPHAM and Fenner. But Gawdv held it to be 

amendable. Et adjournatur. — But afterwards tlie judgment was 

afrniucJ. 
Cai£ €. Goodale againjl Caftle. 

To charge a A CTION for thcfe words : " Thou art a common filcher, coqi- 
man with being "^^ " panion of cut-throats, and a forger of writings." After 
"< wftw^*^ »"^$ ^^^^'^ ^^^ ^^^^ plaintiff, it was moved in arrcft ofjudgonent, that 
attionabk? *' thcfc words were not aftionable. — And all the Juftices held, that 
Ante, 166. for all the words except " and a forger of writings," no a£lion 
Pod. 853. lies : but for thofe words Popham and Gawd y held, that the 
i.Roil.Abr.66. aftion wcll lay ; for the words Ihall be intended of fucb writings, 
2. Strange, 748. wliereof there may be a forgery. — But Fknni: R e contra • for it mar 

be of writings, the forging whereof is not punifliable ; as a church 

book : and forgery Ihall not be intended, unlcfs it be precifcly al- 

ledgcd, — Clench abfcnte^ adjournatur. 

See 5. Ellz. 

Case 7. Dccring agiw:/} Moor. 

*' Joifiunancy'* ^TRESPASS. Thc defendant pleaded not guilty. The jury- 
may be pleaded found that the plaintiff was feifed of that land, with two 
in abatement ; others as heirs in gavelkind, and that the defendant entered. Et 
^"cnr"°d*^ -^^ ^^' — ^P^" motion, without argument, by Popham and 
on thc'g^^*^^ Fenker, aetcris abfent'ibus^ it was adjudged for the plaintiff. For 
ifTue. although it had been a good plea in abatement for the defendant 
Ante 143. 121. to fav tliat tlie plaintiff was tenant in common with a ftranger ; 
Skin. XI. p(. 12 yet torafmuch as he hath not pleaded it, he hath loft thc advan- 
I Saik.4.pLxo. tagc thereof; and the finding it by tlie jury is not material : and 
Buift"'^' ^5"' fo it was faid to be adjudged in this court, in one Stou*elPs Cafe^ 
Canh. 63. Moor^ 466. where in trefpafs brought thc defendant pleaded not 
2. Lev. 113. guilty ; and thc jury found tliat the plaintiff was jointenant of 
2. Browni. 229. the land with a flrangcr not named j yet there the plaintifrreco- 
r^RoiL*^^- 5*"' vcred. W hereforc it was adjudged utjupra for the plaintiff. 

z. Mod. 102. 12. Met), r/y. 3C1. 657. Ld, Raym. 312. 341. Stra. 820. 4. Bac. Abr. 66e. 5. Bac 
Abr. 200, B. K. H. 272. Cowp. 219. 

Case 8. Auftic (igainft Mafon. 

To Uy « Thou A CTION for thcfe words : " Thou haft made a forged bond, and 

halt mad* a ^^ -^^ « I will provc it.'* Tlic dcfcndajit pleaded not guilty. Af- 

f*^s^ *^* * ^^^ verdift it was moved, that the aftion lay not ; for he laid not 

ona c. ^^^^ j^^ j^^j forged a bond : atid it may be he was a fcrivener, and 

might vrrite a bond, which was afterwards forged, and yet be no 

flander to him. — Sed non allocatur And it was adjudged for the 

plaintiff. 

Case 9. Kvnnerlley a^ai/iji Barnard. 

}iilary Ter?»h ^i^£l:a. ^c?// 424. 
In trover the A CTION upon the cafey«r trover of an horfe, and felling him» 
converfion it **• ^nd converting the money to his own ufe. I'he defendant 
itTart" biVnhl confefleth that it was the plaintiff's horfe, and that one J. Courtnml. 
iienticj thins tU'^dged to have beea found, i. Burr. 31* 
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bund and delivered him to the defendant, toreftore upon requeft; KYNHit^L«T 
whereupon he re-delivered him to the faid y. Courtnal before the g^f ^'^^ 
adion brought; ABsquE hoc that he fold him, and converted tlie 
money to his proper ufe. And it was thereupon demurred ; be- 
caufe he ought to have pleaded the general ilfuc, and he could not ^»ntc, 434. 
traverfe the converfion. — But all the Court held, although it be 
doubted in thebooks, 27. Hen. 8. pL 2. 33. Hen. 8. pi. 4 Edw. 6. 
Bro. " yi^fion fur le Cajty'* and Dyet., 121.; yet forafmuch as in 
this a£tion the fubftancc is the convcrlion, and without it the ac- 
tion cannot be founded, that it well might be travcrlcd : but in 
regard he hath here traverfcd the convcrlion of the money to his 
own ufe, which is not materially alledged in the declaration, but is 
fuperiluous ; and by his traverfe hath made it to be part of the il- 
fue; the traverfe therefore is ill in that point : and the demurrer 
being upon the traverfe, it was adjudged for the plaintiff. 

Bloinfield againjt Rofwick. Cah 10, 

Michatlmas Terniy 38. i3 39. Eli%. Rollz^g. 
A UDITA QUERELA. For that he and one May were bound If one of two 
"*^ to the defendant in an obligation, and he recovered againft <*^f<^^«n" 
them in debt, and had May in execution ; that j^/^/v was difcharged pi"^if may 
by the IhcrifF out of execution ; and that afterwards, by another ca- afterwards fut 
piasy he took Blomficld in execution ; whereupon B/omfie/d brought execution a- 
this andiea querela to be difcharged. It was hereupon demurred, gainft the other, 
—After argument by Godfrey for the plaihtiff\ and by Rich ard- mcrfy 'alnir* 
SON^W the defendant y it was held by Popham, Clench, and the /hcriff. 
Fekner, abfente Gawdy, that this was not any caufc to difcharge Ante, jc2. 478. 
the execution : for if one be in execution, and efcape dcfm tort Poft. 573. 851. 
iUmefne^ it hath been adjudged in an audita qvacla to be no caufe s.c 5. Co. 86. 
of difcharging himfclf i no more lha!l it be for his companion. Moo-, 4^9. 
It hath been alfo adjudged in this court, in Sympfon v. Boyton^ tliat '^- ^'^- *+^- 
if he efcape by the llierifF's permiilion, and be retaken, yet it is a craCa/.-y^^'^' 
good execution for the part)' if he will ; and it Ihiill not conclude Cro! lac 53^2. 
the party to enforce him to take his remedy againft the flieriif : a Hob." 6c. ' 
muh^ fortiori y where two are in execution, the efcape of the one *• ^^*^°' *'*• 
Ihall not give his companion any advantage, and make the plain- 
tiff to lofe his execution, and be put to his remedy againft the 
ftieriff, who peradventure is nothmg worth. Wherefore it was 
adjudged for the defendant {a). 

(fl) Std^ujers. Vide the S.C. moved again doubted ; and t'lat It w.is ultimately adjudj;- 

aadadj^vRed, po<h 573, 574. And S.C. cd with ToriiAM i but 5. Co. 86. Ittuii 

Moor, 459. where it is fud, that Popham othcrwifc. 
after wards chjuiged his opinion, and F i n n > r 

Overton againft Sydal. Caie h. 

Hilary Term, ^y.Eliz. Roll IO42. 
"TXEBT againft an executor for rent refcrvcd upon a Icafe for A prchend can- 
'^^ years. The cafe upon demurrer was. That the prebend of "^'^''I'^^^^^^- 
Tirvjw, in the county ofChe/lcr^ let that land for years, rendering J.'^^^^'jJ the cxc- 
rent ; which leaic was confirmed by the dean and cliapter. liie editor of the it f. 
kflcc dies ; the executor ajfigns over his term ; the prebend re- ftfof iws picdc- 
figiu ; a new prebend is made ; and for rent due aucr t'^e al?ign- '- ^^^ < "" '^"t 
mcnt he brings debt ao;ainft the executor of the iirft leifcc ; and, ',.!!n^',^pt q" *,^ 
Whether tliis a£tion lies againft the executor aricr the allignm'ji^.r ,.!;,„" 

Poft. 7:5 — |. Co. 22. 24. Mocr, 3)5i.6oo. Poph, 120. 2. Vcr.t. 209. 1. S;d i'3'3. L:jich. 260. 
C«L Tnt. IZ2. Dalif. 16. 4. Leon. 17. z. And. 133. Cro. Jnc. ir^. 2. IJulih 1-2, i. Saiird. J40, 
l«Roa. Acp. 366« a. Saund. lii, 3. Lev. 233. Caril.. 17b. 2. Ccm. I>i^. i^\. Duuc^V. ^f^^, 
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of the term ? was the fole qucflion. — Gawdy. The adion 1T« 
not ; tor the firft Iclicc was chargeable, as well by rcafoii of 
the polTcflion as alfo for the privity of contraft ; and therefore, 
although he affigns over his term, vet, by rcafon of the privity of 
contraft, he fhall always be chargeable to the Icflbr for the rent, as 
well for that due afterwards as before ; as 44. Edw, 3. pL 6. and » 
cafe lately adjudged in tliis court between ffalkcr and Hiiyi':^ ia)^ 
jMkh. 7nm^ 28. i^ 29. tJi%, But where he is not char^vabic, by 
reafon of the privity of contraft, but by privity in law, Ijy reafoix 
of the cftate in him, if the privity be transferred, cither on the ona 
fide or other, the aftion upon the privity of contraft is deter- 
mined ; as where the leffce affigneth over his term, and t!ic leUbt 
alfigneth over the reverfion, the grantee fliall not charge the Iclfee 
for the rent due after the alignment; as it was adjudged in thi» 
court, Hilary Tci-m^ 36. Etiz. Roll 420. betwixt HumbL- and Glo- 
ver (/>) ; and as it is, wliere the privity is removed on the part of 
the lelFor, fo it is in this cafe : for the executor here is not charge- 
able by the contraft, but by the privity in law, t'/z. that he hatlv 
the term ; which being removed, the aftion againft him faileth : 
for there is not any caufc of aftion betvs ixt them but by reafon of 
the term which is in him, and his iutereft therein. AnA fubiati 
caiijii toUUur cjfc^us. Wherefore, &c. — Fenner accord. The ex- 
ecutor is not party nor privy to the contraft, as the teftator is ; 
for he fhall not be charged but only in the detinet^ and not in the 
debet et dvtinet, — ^uodVovn^M concejpt^ fed Gawdy ncgavit : for 
in regard he occupies after the tellator's death, there is no doubt 
bur that he (hall be cliargcd in the debet et detinet, — And then 
Fknner faid, that tliis charge is by reafon he hath the term, and 
not by rcafon of the contraft : for no doubt, if the teftator him- 
felf had affigned over his term, although he himfelf had been 
chargeable for the rent during his life ; ytt when he dies, Jiis exe* 
cutors are not chargeable for the rent due after Jiis death. 
The fame law is here ; when the executor affigns over the terra 
whereby he was only chargeable, he Ihall not be charged for any 
rent afterwards due. Here alfo the privity of the contraft is re- 
moved from tlie plaintiff's part ; for the plaintiff not being leffor, 
but his fuccclfor, he is not party, but privy only in law ; fo the 
executor is only chargeable for the privity in law : wherefore the 
plaintiff cannot have this aftion againft him, but during the time 
that this privity, by reafon of the cftate, and intereft in the term 
continues ; and therefore tlie pLiintiff, after this aflignment, can- 
not maintain this aftion againft the defendant. — Clench accord. 
in omnibus. — PoPiiAM e contra ^l the lii-ft: for he held, that the 
executor Ihould be as well chargeable as the teftator ; becaufe he 
comes in loco teJlatoris\ and as he (hall partake of every benefit which 
his teftator fliould have done, fo Ihall lie be fubjeft to every charge: 
wherefore he by his own aft fliall not avoid this aftion againft 
him. But afterwards, upon better advifement, he held, in regard 
tlie plaintiff is not party to the contraft, but only privy in law, 
and tlie defendant is not chargeable by rcafon of his own contraft, 
but by a privity in law, the caufe of his charge being removed hr 
the afliraiment of his term, that this aftion lies not for, die plaintiff'^ 
agunftmia. WUcrefere it was adjtidgiBd accordingly. 

Hamptoi^ 
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Cai« 17. The Earl of Pembroke againft Sir Henry Barkley. 

There cannot "pRROR was brought of a judgment. Amongft the errors af- 
bcaprefcnption x-< figged, the point in law that the provi/o was not a condition 
iZufo'^ii'fu-'ia'' was affigned. But the Justices and Barons would not hear any 
wiihin .1 locu; argument, in regard it had been difputed amongft them before tlw 
andanaftio::.n judgment given ; and, for the greater part, holden to be a conHi* 
the casjfor di- i\q^^ and by their advice adjudged accordingly. 
(htw^wLT'it ^^^ "^^ divers other errors were affigned. — Firft, Becaufe the 
wi» and what aftion IS all aftion upon the cafe fordifturbing him toexercife the 
c/i antiifcn:ire of&ee of the keeper of a walk in the foreft ot Fromefei-ivood ; and 
damsjcii be pi- fuppoiing that he was feifed of the manor of Stok-Trifter^ to which 
of"heitil^^Uid' "^^^'^ ^^^ °^^^ of the cuftody of the faid foreft appertained ; and 
docVnot'demard ^^^ ^^ ^"^ ^'^ thofc whofc, &c. time wlicreof, &c. by reafon of 
them, it i» error, the faid office had had, &c. omnia bofta et catalla forhfa&a 
Ante, 384. within the faid forc-ft, except bona et catalla forhfa&a fecundum af- 
Co. Lit 114. Jifamforejiity i^c, whereas there cannot be a prefcription to have • 
5. Co, no. omnia catalla fori sf a ^i a ^ tsfc. and then there are damages demanded, 
and given for a profit, which he could not have. 

A fecond error affigned was, Becaufe the difturbance is alledged 
that he, 23d December ^ 35. A7/z. having deputed fViHiam Ifn^eeUr to 
keep Stavcr-dale-ivalk within the foreft, made an aflault, and hin- 
dered him to receive the cuftody of the faid walk, ac alia proficua 
(and doth not fticw what profits) in the faid walk emcrgentia colli- 
gere nonpcrmlfit^ fed impcdivit (and he fhews not how the difturbance 
was). II. Ediu, 3. •* Trefp.''* 112. 

A third enor affigned was, Becaufe the difturbance is alledg- 
ed 23. December y per quod i pradifio 23. December 35. ufq, 10. 
February next following he loft the profits of the office : and he 
Ihews not any caufe whereby he loft the profits from the 23d of 
December^ nor that he loft the profits the faid 23d of December ; 
and yet damages are given for that time alfo, where damages arc 
not to be given : for it is not alledged that he was kept out from 
the exercifing of the office, nor any difturbance after the 23d of 
(*) Sfc 2. Bac. December y nor with a continuando {a). 

i^hr. ;>. 8. ard Wheitforc foT thefc crrors and impcrfeftions in the declaration, 
*l'*^ "•^* ^^^^^ and divers others, without regarding any matter in law, it was 
**' ' awarded that tlie firft judgment fhould be reverfed. 

Ca?f. 18. Rofs againjl Mofs. 

A prcmifc ff> TERROR was brought in the exchequer chamber of a judgment 

iWU ij.r.t ono Hj gjvcn in the queen's bench in an ajfumpjit ; where the pUintiff 

rru'n or"/'n*l" ^cclarcd, that in confideration he would r^linquilh fuch a fuit,thc 

tjaifhiPK ano- defendant promifcd to difcharge him againft aU fuits oij, 5. ; and 

Theris void. allcdgcs in faft that he relinquiihed his adion ; and tliat the dc- 

^nte, 4<;(;. fondant had not difcharged hmi from fuch an aftion. And here- 

Poft. %ti), upon judgment was given for the plaintiff. — The error affigned 

was, That this is not any confideration ; for he might relinquiih 

it to-day, and afterwards begin it again : he ought alfo to have 

averred, that the aftion which he was to difcharge was aftionablcw 

And for both thefe caufes it was held to be erroneous ; and ^« 

j udgmcnt was reverfed. 
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The Lord Audley againfi Pollard, ^ah 19. 

PJECTIONE FIRMiE.— It was held by all the Justices, The entry of a 
'*-' that where a fine was levied with proclamation, and a friend of ^'j^'^^JvcW a 
hm who had the right entered to his ufe, to avoid this fine without fine, unlcfs he 
his appointment, and the conufee re-entered, and the five years who has the 
paflcd, that this fine is not avoided, but (hall bind ; for by the r/^Af affenisto 



crprefe words of the 4. Hen. 7. c. 24. a fine (hall bind, unlefs it ^^'J^*^^;^*® 
be avoided by entry, claim, or aft ion of Z?/w! who'hath right there- Am^^^ 
to, within the five years : and it is not fufficient for a Itranger to 



enter, unlefs it be by his command who hath the right. — But /^'^^^ ^ 
Gawdy faid, that the agreement peradventure of him who had co. Lit. 258. 
tbc right, widiin the five years after fuch an entry made in his Poph. 108. 
name, would ferve ; but an agreement afterwards would not Touch, n. 
(crve. ^^r^,— Note. Popham faid, that he demanded the opi- 
nion of all the Juftices in Serjeants-Inn about the principal cafe, / » ^u ^ 
md diey were of the fame opinion {a) . ^[^ aft^ "<!Ii- 

try to avoid a fine* Strange, 1086. Dougl. 483* 
See 4, Ann. c. x6. 
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Morgan againft Johnfon. Cah 1. 

|EBT upon a bill, which was in this manner : " Memor an- id eertum tfi 
" D0M, That I, Thomas Johnfon^ do bind my fcif to Jo/>« y--^ f '»'•«» '#</<** 
" Morgan to pay unto him all luch monies as my brother oweth ^°''^' 
" him. Jn witnefs Whereof, &c." At the end of the bill under- P^^^^- ^- »3' 
neaih was written, " ffl/liam, the brother of Thomas Johnfony owed ^^""'^H' "^ Vw 
" to Morgan 40I." The plaintiff in his declaration avers, that Itko'u. AM49! 
ffllliamj the defendant's brother, then owed to him 40I. It was pi. n. 
tbjreapon demurred ; and moved for the plaintiff, that although "<>*'• '74- 
this bill was 'Uncertain at the firll, yet by averment and writing J.'.^"* " '^^* 
wider it, it is cfertairi' enough ; as a Icafe by deed for fo many years skin. eVc. 
»7.5. (hall name: when J. S, had named them, it is fufficient 
ana certain enough. — And all the Justices agreed for the plain- 
tiff, that by the averment the debt is fufficient, and the deed may 
Ik referred to a collateral matter ; as an obligation to perform co- 
^«nant$ within an indenture. Wherefore it was adjudged for tlie 
pluatiff. 

Wifcmaix 
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casi a. Wifeman againji Crow. 

Trinity Term^ 38. Eliz. Roll 1302. 
K tenant for HT RESPASS. Upon demurrer the cafe was. Tenant for life, the 
fn^rfuii^ra remainder to Thotnas Hyiman in tail, remainder to John 
I!ii^on"ri.xo- W]feman the plaintiff in fee. A writ of entry is brought againft tc- 
^r.t,and vouch- iiant for life : he vouched Thomas Wifeman the firft tenant in tail, 
cs hira in 1^- who voucheth the co^nmon vouchee ; and fo a recovery was had. 
«^;"^»»[J'*'^' The tenant for life dies; Thomus Wifeman dies without iffue; 7oA« 
^tTtajL hut ^^^^« tlic plaintiff enters upon the defendant, who ouftshim.— 
the remainder All this matter being difclofcd in pleading, after argument of the 
in fee. ferjcants, it was adjudged for the defendant, by tlie opinion of 

Port. 570. Andep.son, Beaumond, and Owen. For this recovery is out of 
Moor,690.955. the letter and intent of the 22. Hen, 8. c. 36. and 14. £//z. c 8.; 
3. Co. 60. b. fQj. ^j^^.y extend only to reltrain the recoveries againft tenants for 
*^i^^ 108. ^^^^ ^"'y ^^ tenants, which at the common law was a bar to him in 
6!co.42. remainder, and as recoveries alfo where tenants for life arc only 
i. o». 03. vouched ; and none who have the inheritance was party thereto. 
2.R II Ah.^r,^. g^jt h^j-g^ by his voucher of the firft tenant in tail, the judgment 
Pi^o: onKccov. [j^j,^g gjven againft him, that is not to be faid a recovery againft 
^^Pger. Will, tenant for life, but againft tenant in tail; and he who hath the in- 
^63. hcritance being party to the record, it binds every otlier. If one 

I. Will'. 276. in remainder was only aflenting, and no party to the recovery, it 
a. Bac. Abr. might pcradventure be otherwife ; but here it is more than allent: 
Cowp.^i-To. ^"^ ^^^ common cafe, if tenant in tail bargains and fells the land, 
J. Term Rq>. and a pnecipe n brought againft the bargainee, and he vouches tlw 
••R.740. tenant in tail, and he voucheth the common vouchee ; there all 
agreed that this Ihall bind all in remainder ; and vet there the bar- 
gainee is but tenant for life. — And Anderson laid, this very cafe 
was fo adjudged in the queen's bench ; and although writ ot error 
was thereof brought, and the error affigned in this point in law, 
the greater part of the J uft ices of the common pleas and the Ba- 
rons of the exchequer agreed to affirm the judgment : but it was 
afterward^ reverfed f&r a point in pleading, and not for the matter 
in law. — But Walmsley argued to the contrary ; for the letter 
and intent of the 14. Eli%. c. 8. is to reftram recoveries againft 
\ . , tenants for life, that they Ihould not bar any but thofe who art 
party or aflenting thereto : and he in remainder, who is not partY 
to it by voucher, nor aflenting to it, fhall not be barred by fuch 
a recovery, which the ftatute reputes to be falfe and covinous, 
and to the prejudice of him in remainder, who had a good and 
rightful remainder ; which was not to be bound by fuch a feigned 
recovery. And whereas it is faid that this recovery is not againft 
tenant for life only, but alfo againft tenant in tail in remainder, 
that is not material ; for the recovery is principally againft tenant ' 
for life ; and the judgment is only againft him for the land ; and 
againft him in remainder only for the recovery in value : fo it is 
dircftly within the letter and purview of the ftatute, and within 
the intent to be remedied. V/herefore, &c. — ^But, notwithftand- 
ing thcfc reafons, it was adjudged for the defendant, 10. C«* 
43. Co, EiityUi. 

Love 
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Lovelace againft Rcignolds. Cah 3. 

'TpHE cafewas now moved again. — AndalJ theCcuht refolved, if a jury find the 
-^ that the verdid was found for the plaliitirT, and againft him pUintitf has 
who pleaded the prefcription. For the prefcription is entire, common by prc- 
and the payment ot a penny annually is j^arccl of the prefcription, J"c"Pf'0"» pryti 

^ and itfliall be intended to be as ancient as the common, and that ^payfn^'trit 
they began at one time. Wherefore, when he prefcribes to have a penny a year, 
common generally, and it is found diat he ufed to have it, paying thcverdi^iisfor 
one penny for it, the common which is found cannot be intended ^^'^ do^cndanti 
the fame common which he hath prefcribed to have. As in 10. ^^p^^ P-*ymcnt 
Edw.^pL 17. prefcription to have common in grofs, evidence parcel *^f"^thc 

to prove tliat he hath common appurtenant, doth not maintain the prefcription. 

iffuc ; for it is not the fame common. If tliis part alfo of the Ante, 546, mnd 
prefcription ihould not be (hewn for the common, the tenant of '^'y/" '^* 
the land Ihould not have any remedy for his penny. And as to the "'* ' 
judgment cited in the queen's bcncli, there is a plain dilFerence be- 5. Co, r^. 
tween that cafe and the cafe in queftion. For there the copy- i. Burr. 442. 
holder prefcribes to have common in the lord's land, and it, was ^^^Z^' ^7- 
travcrfcd : and it was found that he had common according to his i^-.*™ **** 
prefcription. And it was further found, that the copy-holders in 
the iaid manor had ufed to pay to the lord pro cadem communld 
ujum rallmam et qulnque ova per annum ; and adjudged that the pre- 

\ fcripDon was well pleaded : for there were two prefcriptions, the 
one foi' the commoner, the otlier for the lord. Wherefore it was 
fufficient for the commoner to alledge the prescription for tlic 
common, and he needed not meddle with the other. And this be- 
ing found is fufficient ; and the finding the prefcription on tlie 
lord's part is not material, which was the reafon of the judgment 
there, as Popham and Fenner affirmed to us. But here the 
prefcription is entire, whereof the payment of one penny is par- 
cel, which ought to have been entirely alledged. — Ai>d of that 
opinion were Popham and Fenner. — Whcrctore they all agreed 
tliat judgment fhould be given for the plaintiff. 

Anonymous. Caie4. 

! A CTION upon the cafe for thefe words: ** Thou art a corn- Words import- 
^ "^ ftealer." After verdift for the plaintiff, upon not guilty '"5 » ^^^^^^ are 
r pleaded, it was moved, that an aftion lay not for thefc words, •'f'''"^^^'^''^' 

I p • • 11 1 1 .• 1 I 1 ■• '11 1 • they do not im- 

\ ror It IS not allcdged ot what value ; and it might be under twelve mediately im- 
' pence value, and lb not felony; it might alfo be that the corn putc felony. 
was growing, and fo no felony. — Sed non allocatur. For the value 
is not material, bccaufe the aftion would lie for calling him cowp\^-76.'^^' 
" thief" generally. It ftiall not alfo be intended but of fuch corn 
which might beuolen, and not of corn Handing. Wherefore it 
was adjudged for the plaintiff. 

Francis Throgmorton's Cafe. Ca<i 5. 

A CTION upon the cafe againfl Francis Throgmorton^ bccaufe he Anaaioninna- 

^ procured the plaintiff to be indifted as a common barrator be- tureofconfpira- 

forc the juilices ot peace in the county of fFarzuick ; and that af- ^^j^ft^JJ,/^*' 

ttrwards he was lawfully acquitted tliereof, before Anderson forcaulsngai^ 

Iher ID be ir ilicioufly profecuted ; but it mud (hew that the profccntion was before a competent ju« 
rifiUdioii i and how it was determined. — Cro. Jac. 553'*557* ^> BulfY. 271. x. Sid. 1 ^. Yciv. ii4, |^« 
Stnqg^ 1 14. 691 • X. Hawk. P. C. 545. Dou^L 215. 1 • Term Rep. ^1%. a. Tcm\ ^t^, xx^« 

on A 
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Fba!»cis and Ci.r\rn JirTicc.^, Jufticcs pf afTife there. The defendant 

Thkogmor- pleaded not .f^iiiit), anci found ac^ainft him. And it was alledgcd 

^oir ^ A«. j^^ arrcil of ludsriient, that the declaration was not good. For he 

hath flicwn, vl>.it he was acquitted before Anderson and 

ClilNch, juftiLvs of aiVifc, wliicii is not good ; for he cannot be 

acquitted bcfoic ll.cm a«J Juilices ofaffife, but as Juftices of oyer 

AMiB, 71, and terminer. AikI it was liold to be an apparent fault by the 

whole Couit. — ANnKRsoN and Bkavmond held, that the afUon 

lies not for the matter : for when one prefers an indiftmcnt, and 

is fvvorn thcrciipcn, it is to be intended that he prefers it lawfvHy, 

and in zeal of jufiicc. And although the other be found not 

guilty, it is not rcafon he fiiould be pxiniilied for exhibiting 1 

bill i no more ihan wheie a bill is exhibited iii the llar-chambcr 

for njattcrs cy;^iiniiable there, an aft ion upon the cafe lies not, al- 

Amr, i-g. thougli it be faife; Jio more iiere. liiu where two or more con- 

r. N. B. 42. g- fpij.^ together to j^rocure one to be indiftcd of felony or trefpais, 

and he is afterwards acquitted, it fhall be intended by law to be 

malicioully done, for which confpiracy lies ; but no aftion lies, 

Y'hcrc only one prefers a bill of indidment ; for it would be in 

hindcrance of juftice. Wherefore, &c- — Walmsley doubted 

thereof; for the declaration fuppofed it tohc maUtlosh And there 

is not any rcaibn, if any one, without caufe, will procure another 

to be indiftcd, but that an aftion will lie againft him-— Wherc- 

iipon it was adjourned. 

t>i?E «. Hunt againft Singleton. 

AnUu Page 473, Cafoyj. 
The IX, r.!i%, c. ^'RF.SPASS. It was found by fpecial vcrdia, thatt the dean and 
bw "a-f n^ecd Chapter of St. PauPs made a leafe for forty years of an houfc 

rorVt V'uAiicd. ^^ Lii»^ihfi ; the which lioufe was then in leafe for ten years to a 
Ant., 473. ftran^er. Wlicrhcr this were a good leafe, or no? was the quef- 
- r-. 60. ^io"- — ^^"^ it was held by the whole Court, without argument, 
c. mb. incum. that itwas not a good leafe, but merely void by the 13. EUz. c- 10. 
vK- and not warranted by the 14. Eliz/c. ii- (a) which made leafes 

v-rr 2^6. of honfes in cities to be good for forty years, fo as it be not made 
T:!i, cl:c Is ^^ revcriion of anv other leafe. For although this leafe is to com- 
v-vrti.ntd 1. nicnce imiricdiatcfy, yet it is in law a leale in reverfion, and there- 
Mud, zr^i;. bur fore witMn the words of the ftatutc. And the ftatute here needs 
ui>-iii.jwtd Tc. ^Q^ i^^ ^s^ found by the verdift, bccaufc it is a general law. Where- 
ccM-'rinr'vdcTrt. ^^^'^ '^ '^'^'^^ adjudged accordingly. 

*,-. — VidcDon^. rfi-. 3. Bac. Abr. 330, 331 349. 

{a) Sec 18. Iliz. c, II. 

CAif 7. Whcatlty arahift Chriftopher Bcft. 

In .!( V u, if s T>O^VFR. I'lie tenant made default aftei" default ; whereupon 
*j /cT|/'?.j,^' Zrowwi 7V.y/ prayed to be received for his term made to 

[iXr - il.ic ' ^'^^ b^toic the coverture; and he was received, and his term fav- 
bdorc c.v.tr- t^fi. Tlu' tui'.ilio!! now w.is, [{owthc judgment and execution 
lure, r!ic ]\n\v^- fnhU hv ? For if it Ihould he, 7/^?:/ r^*/ri,;^rr«//tf during the term, fte 
Tf"r/[ '.n!.'r I '-^^^'^^ '^^-^ ^*'^*^ ^^^^'^' ^1^^' '^''^^ refcrved upon the leafe. — And all 
K ? and^rrifm ^^*^* Jy.rtiixs agreed, that the judgment fhould be entered generally, 
CviM.. rie- that iiu* f hoi: !d recover feifn- of tJie moiety of the land (the laiid 
livfKil witlxjut owijij- li.c tenant.— Co. Lit. 32. a» rijot on Rccov. j6a. 

being 
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gavel-kind); and that* the vrrit of execution (hould be fpe- Wbeatlcb 
lat the flieriff fhould not ouft the termor, but that he ihould *^'"'^ 
aponthe land, and demand feifin for the feme ; and there- B*sr, 
: Ihoiild have the moiety of the rent, with the reverfioa, 
VUMOJJD laid, that io itwas done3.£//z. inhis mother's cafe, 
a petition of Dower^ the revcrfion being in the quecru 
efbre the Court commanded to have it to be done io in 
ife. 

Bradbury againft Reynel. c-»si 1. 

BT agahift him as executor of Tyrr€L The defendantAnexccouw A 
ileads, that Tyrrd died intcftate, and that certain of his goods >■» ion remauu 
totbe defendant's hands, and afterwards adminiftration was'''*^'^» thougfc 
tittcd to J. S. to whom he had delivered the laid goods.— ['"J^^'^^'^'^^^J^ 
Curiam. It is not any plea; for if the adminiftration had inteiuic w the 
committed to him, it would not have purged the iirll tort, adminiftrdtor. 
TC, altliough adminiftration is committed to a ftrangcr, in ^'"^i'^^^. 
I that he liath once made himfelfchargeable to the plaintiff's ^^*^* 
I, as being executor Jefon tort, tsfc. he fhall never afterwards S* Co. 34. 
irgc himfclf by matter rjrf>5/i/^^(?. Wherefore, &c.—y/^>«r- ^•J^'"*'^-"'*- 
— Eivide 21. Hen.6, pi. I. 8. 9. EcIm. 4. pL 47. 2. KJcb. cro. (S-.s^ 

20* Ciirth. 1C4. 

a. Mod. 393. L^.Raytn. 63. Went. c. 14. i.Salk«ji3. 1, Term Rep. 597. 
See 43. £llz. c. S.' 

Matthew's Cafe. Cah 9. 

BT upon a Icafe for years made at Northampton of lands in Debt for nw 
D. in the county of Northampton. The defendant pleaded upon a leafc, 
Wtf/, and found againfi him. And it was moved in arrell of '"•y ^^ ^^*^ 
Qcnt, that the venire facias was awarded dc Northampton^ ^^^^ **** 
eas it ought to have been from D. where the land lies ; but ^ntc, 250. 
icafe had been traverfed, it Ihould have been from the place 2. Term Ra. 
eitis alledged to have been made (a). — The Cotrt held'238. 24t« 
nal to be good enough; for the debt is due by reafon of the 
afti which was at Northampton, Whei-cforc, a/fcnJc Akder- 
it was adjudged for the plaintiff. 

(«) Vide note (a) i/«gc 260. pU 46. 

__ . , , ^ ^ ^*»* *«• 

Blundcn s Cafe- 

IBT upon an obligation, conditioned to pay an annuity at Indcbtforanan- 
XhtjifUiunciation ofour Lady^ or within twenty days after. The ""'^y p^yahii * 
being joined upon a collateral matter, arid tound for the ''^-^fV*'?'''!? 

•ir- T-C *•• /ir-i 1 1 ••! 01 within /a;*iir| 

tiff, Drew movea m arrclt ot judgment, that the ongmal jjytj//cr, tht 
wrought the eiglitli of Jpril\ and he alledgcth the breach to be wric was 
e Annunciation hutpaft, which was within the twenty days af- brought the Sik 
X feaft of the Annunciation, and fo the aSion brought before ^^J!*^^^^*^ 
id caufc of aftion.— The Court held it to be an apparent ^^ ^aufc of 
; for the annuity was not due until the end of the twenty aftion had cbea 

Walmsley (aid, that it hath been adjudged (a), where one ariitn. 
» a leafc for years, rendering rent at Michaelmas, or within Ante, 325. 
ty days after, and dies after Atichaelmasy and within the twen- ^^^\ 5^'* 
ivs, that the rent Was due to the heir, and not to the execu- -I^ ' ^''* 
i). Whereupon the judgment was flayed. 3. moH. 19^, 

Comb. 83. 5. Mod. 287. 1. Term Rep. 73t» 
(•) 10, Co. 128. Poft. 575, (*) See II. Cto, 2. c. 19. f, 15. 

Fcrcby 
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Case 11; Fcrcby againfi Lurkyn. 

A promlfc to A SSUMPSIT. And declares, that the defendant, in confidcra 

to»^^*^$^ ^^ tion the plaintiff would make a leafc to him of fuch land 

fi^Sit co^fi- affumcd to pay 20I. ; and alledged in fad, that he had let th 

deration to .l^md to the defendant for five years ; and the defendant had no 

ground an paid him the 20I. The defendant pleaded non ajfumpjit ; and fount 

adionupon. againft him. And after verdift it was moved in arreft pfjudg 

S. C. Noy, 65. ment, that the plaintiff had not performed the confideration : fo 

he being to make a leafe, it Ihall be intended for life. — Thi 

Court held, that the promife being general to make a leafc, i 

mav be any leafe, vi% at will, which he might determine prefcndy 

ana-it js not any confideration to ground ah a£tion. Wherefon 

the judgment was ftayed. 
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Proceedings 'Dercival Willoughby, and Bridget his wife, one of the co- 
upon a writ <i» ^ heirs of Sir Francis fVdloughby (becaufe Sir Francis fVillougbi^ 
wntre imffieim' jj^j fgifed of a great inheritance, having five daughters, whcreo: 
the eldefl was married to PercPual Willoughky^ and not any fon 
Winch 71. and the faid Sir Francis^ leaving his wife Dorothy y who, at the tinu 
M^f' "!' ®^ y^^ ^^^^' pretended herfelt to be with child by Sir Franas 
Cn^UcJe^e, which if it were a fon, all the five fitters ftiould tlicreby lofe th( 
Mofeicy, 391. inheritance defcended unto them) prayed a writ de ventre in/pici- 
2. Peer. WUL endo out of the chancery, direfted to the ihcviif of London^ that h 
Aild f M fliould caufe the faid Dorothy to be viewed by twelve knights, anc 
Hargrww'8 'co. ^^a^ched by twelve women in the prefence of^the twelve knights, i 
Lit. S. note (3) ad traftandum per uhera^ et ventrem injpiciend. whether fhc were wkl 
for an obferva- child, and to certify the fame into the conunon pleas. And if fli 
tion on tije na- were with child, to certify for how long time in their judgments 
twe of thif ^ quandojtt paritura. Whereupon the IherifF accordingly caafo 
her to be fearched, and returned that Ihe was twenty weeks gon 
with child ; and that within twenty weeks fuit paritura. Where 
upon another writ ifTued out of the common pleas, commandii^ 
the fherifF fafely to keep her in fuch an houfe, and that the door 
fhould be well guarded ; and that every dav he fhould caufe her t 
be viewed by fome of the women named in the writ (wherein tci 
were named) ; and when fhe fhould be delivered, that fome of then 
fliould be with her to view her birth, whether it be male or fc 
male, to the intent there fhould not be anv falfity. And upoi 
this writ the fherifF returned, that accordingly he had caufed he 
to be kept, &c. and that fuch a day fhe was delivered of a daugfa 
ten— Note, This writ, and the proceedings thereupon, ar 
grounded upon Braffon^ lib. 2. /oL 69. and upon the writ 11 
The Regijler^fol. 227. 
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39. Eliz. In the Queen's Bench* 

Sir John Popham, Knt. Chief Jujltce. 
Sir Francis (Jawdy, Knt. ^ 

Edward Fenner, Efj. > Jujlices. 

John Clench, Efq. ^ 

Sir Edward Coke, Knt. Attorney General. 
^ Sir Thomas Fleming, Knt. Solicitor General. 

Williams againjl Williams, Caii i. 

THE cafe was now again argued, and only upon the errors judgmfnt m 
afligned. — The First Error was, That the recovery was dower again* 
igaiuft him by default in dower \ aqd that he, at the time .m mfam by de- 
rfthc recovery, was, and yet is, within age : for which vide Tear ^'*"**» '* "^«'- 
B^, 6. Hen. 8. and 17. Edw. 2. pL 30. " Sauver Default^ Brook T^'Ji^ 
Akr, ^o. Dycr^ 104. — ^1'he Second Error was. That he was not thcparoifli^ 
terre-tenant at the time of the aftion brought, nor ever fincc. As notdcirmr, 
> ID which, although it be faid that he lofe nothing in the land, and '^**» 5S7- 
then he cannot have a writ of error, yet here he lofeth damages ; ^^* ^^* 
and to excufe himfelf from tlicm, it is reafonable that he fliould ^'^\ ^tj* 
» have this writ of error. In the Year Book y 6. Edw, 3. pL 8. it is \.^^^^f^^ 
\ holden, that he who pleads " mn tenure^'* might have A writ of Co. Lit. 35. •- 
[ error. For although he hath not therein freehold, yet he may Cro, Jac m, 
r have in revcrfion wliat he may lofe by the judgment ; but it is 39*« 
• otherwifc of him who difclaims. Wherefore, &c. ^*^^{ ^JJ^ 

I Gawdy, Jujiice, as to thcfirft held it to be error, for a recovery ;^/ 
J againft an infant by default differs not from another pntcipe. In ^ 
'- JbtdtrfoiCi Cafey Dyer^ 104. it is ruled after long argument, that a 
f recovery againft an infant by default in anotlier pracipe is erro- 
neous. 

PoPHAM and Fenner e contra. For Fenner faid, that a writ' 
ofJciver was favoured ; and it is not reafonable that the demand- 
ant ihould be prejudiced by the tenant's infancy ; for if thereby 
the demandant fliould be delayed, women fhould never recover 
ihcir dowers, to have the fruits and benefit thereof. For the te- 
nancy might be in an infant, who never would appear, but fufFer 
the judgment to pafs againft him by default, and have it afterwards 
reverfed for this caufe. — And Popham faid, there was not any 
difference betwixt a writ of dower, and another pritcipe. For a 
recovery againft an infant by default, is good in both cafes ; for it 
would be mifchievous if the demandant, who hath right, fhould 
be delayed of her right, becaufc the tenant is an infant, and will 
not appear : for if that fhould be fufFcred, all land whereto ano- 
ther hath right of a&ion, would be put in an infant, againft 
whom there could not be had a good recovery ; and it is not as mif- 
chievous on the other fide. For if an infant, having right, lofeth 
. it, he mav have his writ of riglit. 

Gawdy faid, although it were a greater mifchief, yet it is to be 
ittffcrcd rather tliau have the law to be changed^ unlefs it be by 

parliament i 
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Williams parliament ; as, at the common law, le parol dcmwrrera for the non^ 
v^fi age of the demandant, which was mifchievous unto him ; and 
ii.LiAMi. tj^crcforc tlic ftatute of Glocejler^ c. 2. i¥as made to redrefs it : 
and fo of others, &c. — Clench agreed with Gawdy ; for it 
would be dangerous to compel infants to appear, and plead, who 
know not their own title, efpccially if they have, the land by de- 
fcent. But if it may appear, that an infant hath the land by pur- 
chafe, that privilege pcrad venture would not then be allowed 
him; becaule tlic tenancy might purpofely of covin be put into 
him, to delay the demandant. Wherefore, ice. 

Fenner as to the fecond error held, that he might well affign 
Sm I, Burr. *^ ^^^ error, to difcharge himfelf of tlie damages : but tlie otlier 
362. ' ' Juftices did not fpeak thereto. — Scdadjournatur. 

caib 1. Rivers againft Oodfkirt. 

Trinity Term y ^S,£lix. Roll yg^. 
Trover lies for pRROR of a judgment in the common pleas, in an adion fgr 
** money in a '■^ trover. The plaintiff declared, quod cum tojfcffionatus fuit de 
^wrjt* utJ4 ^\^ j„ quddam crumefta exijient, ut de bonis fuis propriisy and loft 
Sough^tecon- ^^^^ i ^^^ *^ defendant tound, and converted them to his own 
^erfion be al- ^^^^^ '^ retardationem exccutioms tcftamentiy to the plaintiff's damage of 
ledged m retard /^\. The defendant pleaded not guilty ; and found for the plain- 
datifmtmixtcuti'XASy and tlic jury affcflcd for dara^es 40I. and for cofts 20s. 
^'^^"» and the plaintiff had judgment accordingly, and thereupon error 
may find^dlJ^a. was brought. 

ses CO thefum The firft error afligned was, Becaufe he alledgeth not that he was- 
laid, and cofti poflcflcd of a purfe, but only of 40L in the purfe, and the converiion 
^^^* IS alledged of both, and damages given entirely for both. — Stdnm 

Poft!*866^ allocatur. For it (hall be neceflanly intended ; and fo is 2i- Hen. ' 
1. Saund. iix. 6- '« Detinue. 

Secondly, Becaufe it is alledged, tliat he was poflefled of 40I. 
ut de bonis propriisy and that the defendant converted them in retar^ 
dationem executionis tejiamcnti \ which is contrariant, .&cc. the goods 
being his proper goods, that they fliould be converted in retarda- 
tionenif tsfc. and for this repugnancy it was ill. — And of that opi- 
nion was Fenner, %//?/Vtf; and in proof thereof relied on 25. Ed. 3. 
pi. 40.and Salens Cafe^ 31 . Eliz. But all the other Juflices i contra ; 
for the executor is poilliicd of the teflator's goods as de bonis fuis 
profriisj and fo may declare ; and yet the converfion of them is inre-" 
tardationem executionis tijlamenti. And this exception w^ taken in the 
countefs of Rutland* s c^k in tliis court, and yet held to be good: 
. for thefe words are but furplufage, which do not abate tlie count. 
The third error afligned was, Becaufe he counts but of 40L da- 
niages, and the damages and cofls alTigned by the jury exceed 
(«0 10. Co. 1x6. xiie fum whereof he declares ; which ought not to be, and thcre- 
I'^^-^'Pf' 7' fore it is erroneous: and to that purpofe, 13. Hen, y.pl. 16. 18. 
Ovrm,\i!^ ^* H^^- 6. pi. 17. and 2. Hen. 6. pi. 7. were cited. — Sed non allocantur^ 
Keiw. 21. for the damages o^ght not to be ailcfied moretlian whereof the 
Yeiv. 45. plaintitf himfelf hath counted. But becaufe the fuit might for a 
i.BuW.49. long'wliileJiave depended, tlieyjnay be fiirtlier aflfefled and in- 
Bro/Dam.'i. creaicd ; for non conjlat zt tlie time of the declaration what tlic 
9aik.207.' coils of. fuit would amount to. But if tlie damages and cofts had 
Cro. Jac. 297. been entirely aflefled at more. than are mentioned in the declara^ 
See the cafe of tioii, it had been ill ; for non conflat but that the damages exceed 
Vm^^iT^' the damages mentioned in the declaration {a). Wherefore it was- 
um. '17 jp ' ad/udged accordingly, and the firft judgment affirmed. 

Web 
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* 

Web againji Poor, Case 3. 

ACTION for thcfe words : "1 will call liim 111 qucftion for i" fl^ndrr it i? 
*^ " poifoning my aunt, and I make no donbt to prove it.'* — 'IT'^h^^f^ 
After verdia for the' plaintiff, it was moved in arroil of iudc^ment, jmpbtcd toth* 
thit the words were not aftionablc ; for it is not any dircdt affir- ijUintiff (hyul4 
OUtion that he poifoned his aunt. Sednon allocatur ; for it cannot a^ually hav^ 
be moto-dire^ when he faith, " He will call him in queftion," vmd 'wppcncd. 
" m^th no doubt to prove it." — Secondly, it was alledged, that p„/^%^/ 
the idion lies not, becaufe it is not averred that his aunt was poi- ^ n « fL 
foncd ; for othcrwife it is not any offence. Sed non allocatur ; for ^'^^ ° ' ^ 
bis credit 1$ impeached, although he never did any fuch faft ; as Cro. Jac. 331. 
to fay, ** that he was perjured in this court," although he never 489. 
♦crcfworn, is aAionable. — Wherefore it was adjudged for tlie »• Vcnt-ix/* 

501. 509- 515- 

Yielding againft Fay. 0x114. 

Trinity Term^ 36. Elix. Roll 948. 

ACTION upon the cafe againft the defendant, as piirfon of Jt is a good 
'** ^uarieys in the countv of Southampton. Whereas within tl/e ^"^°"'. ^^^^ ^^ 
fiid parilh there is a cuftom, that the parfon there, at all times of fo k^*l huu 
the year, had ufcd to keep within the faid parilh a common bull fortheufeofiiic 
■nd a cotnmon boar, for the common ufc of the kine and fows of parim. And 10 
the parilhioners at any time, quandomnquc neccfjc foret, for the in- "" ^^'^^^ ^^^ 
creafe of calves and pigs within the faid parilh ; that the defendant, ^^^^ Ij/'/^Tjii 
being parfon tlierc, tor three years liad not kept any hull or boar pldll-itj* 
there; by reafon whereof the plaintiff, being an inhabitant tlierc, q-^ert. 
hadloft the incrcafe, he. The defendant, protc/hmh that there h not i. RoJI. Abr. 
any fuch cuftom, pleaded not guilty. And thereupon the plaintiff i-'>9. 559- 
demurred ; for in an action for a mn-fcnfan.^^ not guilty, it is not -^^*'» 555* 
any plea; for there be two negatives, which cannot make an iiuic, ^Jji^^^'f.^'*'' 
mo mare than two affirmatives; 32. Hau 6. pL aj. But in an null, ii! p. 73. 
attion for a mis-feafancf it fs otherwife. — And oi thit opinion Dcugi. 207. 
>vcre THE Court ; and that it is :igooJ and n^afonable cuftom ; 
and that every inhs^bitant who hath preiudicc bv the not keeping 
rfthc hull or boar, mr/ well maintain his action. — W'herdbrc: it 
was adjudged for tlic plaintiff. 

SedbinTOugh again ft Rmmt. <^^« 5* 

MichathxHs Term, 3^. ^ 39. Eliz. Ro!l 155. 

ERROR of a judgment in the common plca^ in debt upon }iov ^'' f^^^'Mfan 
/K«iWi/'w/?f//^.~'l'hc error air. jrncd was, Tint the defendant, at "'^^"^ ^pp y J;? 
tsetimc ot the judgment, was withni a;c, and appeared by attor- ;,(•«.,/ - 



rfdruidf, 



Ocy, whereas he ought to have appf-arci! by his guardian. And upon juiijmcm my 
V9ofcin facial two nihils were returned ; whereupon itwas praved, ^ tcverlldauer 
4at, for this caufe, the judgment mii^ht be revcrfed. — And b) J»'»s fi^U uge. 
GaWDTarid VziiVE'Si (catcrhjujlitiar}} s uljfentihus) it was therefore » • Ro. Ab. 1*7. 
ttterfed. For Gawdy faid, if he were within age at the time '^^ 0'o^°ij,'c*'' v"*' 
the judgment gi\ en, although he were not fo ar «he time of the 3.Aik!'7i2/' 
ifTor brought, it is revcrfabic, and is triable per pan i and not like 5 Co.-n. Dig. 
«ao. EL12. PART II. Q^q * to J5». 
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Sedbvp»ou«h tQ an error upon a fine, or a ftatutc acknowledged by one within 

RfuNT. ^S^ ' ^^^ ^^^^y ^'^ "^^ reverlable but by infpeftion. But here, in 

Co,Ut. 3%o. b. regard the defendant made default upon two mhils returned, it is. 

I.Sid. 322. not now triable, but it is a confeffion. — Wherefore it was for this 

caufe revcrfed. 

Case 6. Bradfhaw agahijl Eyre. 

Hilary Term, i<), Eli%, Roll ^^z. 
If ^.hwa ^pRESPASS de chwfo fra^o in Ahna. The defendant pleads, 
hcufewith 1 ^j^^^ y^ ^jj^^ \yc{ox^, &c. one Kicholai Ba^Jhaw was fcifcd 

common appurtt' 4- , , ° « • r 11 ^T^ tr r^ *• t 

»u«/ in the lands of ^he place WHKRE, occ. in lee ; and that one trodfrey Fuljamb 
©f B, and was feifcd in fee of an houfe, and twenty acres of land in Abnej 
conveys it to 5. aforefaid ; and that the faid Godfrey Fuljamb^ and all they whoic 
ihc eld right of eftate, &c. have had for him, his farmers and tenants of the prc- 
ewinguUhcd by ^'^^^^x common in the faid place where, hz, for all their beafts,9t 
the unity of all times of the year, as to the faid tenement appertaining;' and 
poflTeflion ; but that the faid Godfrey Fuljamh infeofFed of the faid tenement tne faid 
iC^.Itafcsit, Fiicholas Bavjhuvc \ and that afterward the {2L\d Nicholas Baz^haw 
Tl^I "** rjlct unto the defendant tlie faid houfe, and twenty acres of land. 

'* commons ujcd ., , ,',..,•' .' 

u therewith '* With " all commons, pronts, and commoaities thereto appertam* 
it is a good ** ing, vel occi4pat, vel ujitat, cum prad'Ulo mejfuagio : and thercbv 
grantofa«rtt; juftilies the putting in of his cattle to ufe the common, &c. It 
durin^^t^e'trm" ^'^^ thereupon demurred ; and the matter in law was' only, Whc- 
Poft?^794. "™ ther tliis common, being extinft by the unity of poiTeilion, maybe 
Mr 6* 66^ revived by any of thofe words? or. Whether it may not enure as a 
Hob^f^. 135. ^^w grant of common for fo many years ? — And by Gawdy and 
190. ^ Fenner (PoPH AM and Clench tf/y^w//^//j) it was held clearly, 

Co. Lit. 122. that this common was cxtinguilhed by the unity, of poffcffion, itbc- 
ic' ^l' ing common appurtenant, and cannot be revived again, although a 
OwCT^iii.'^^ feoffment had been made of the land. Gawdy faid, that fo it is 
Show,' 350. *of common appendant ; and, as to this purpofe, there is not anydif- 
4. Mod. 365. ferenc? betwixt them. But they held, that by tlic words of the 
Carth. 342. leafe, " of all commons, profits, &c. occupied or ufed cum mejfua- 
e^^Mod'^r " ^^^' fe^f." it is a good grant of a new common for the time : 
a! Vcm*. 250. ^^^ although it were not common in the hands of the feoffor, yet it 
4. Ld. Raym. is quafi common ufcd therewith ; and although it be not the fame 
1225. common it was before, yet it is the like common. But becaufe 

there was not a fuflTicicnt averment that this common was ufed by 
the lelTee at the time of the leafe, it pafled not. And it was there- 
fore adjudged for the plaintiff. 

^^•* ^^ Wifcman againji Gennings, 

Trinity Term, 48. Z/V«. Roll 505. 
tvcr^^fuffc^d T F^^ ^ ^P^^*^^ "^^^^'^ ^^"^ ^^^^ ^'^^' *^^ ^- ^^^^^"^ ^^^ "^^» '*- 

by tmant for maindcr to B. in tail, remainder to R, in fee : A. fufFcrs a 

life,who vouches Common recovery with voucher to -S ; A, dies ; B. dies without 
the remainder, jffue. Whether R. fliall avoid tliis recovery by the 14. £//z.c.8.? 
rarbo^hX'iflTuc ^'^ ^^^ queftion (fl).— PoPHAM. It hath once been here 
in'^ta?i and the ^^J^^S^^ ^ good rccovery to bind the remainder in fee, 
nrmaipHerin.ee notwithftanding the 14,, Eliz. c. 8 And being brought into 
.s.c.Ant(',^6z. the exchequer-chamber, all the Justices agreed with the 
J. . k^, 0. ^ ^^^ jj.j ^^^^ ^^^ Q^^ ^^ ^ g^^ ^^^ ^^^^ J Y^^^ Rcp.742. 

(«) See 14. Oeo* 2. c. 20. f. 4. 
i . • judg- 
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jVid^;ment for the matter in law ; but rcverfed it for tlic form. WisFMAar 

—-And to that opinion the whole Court now agreed, and o^ainji 

Would not hear any further argument in tliis cafe. Wherefore GKhKiwcs. 
it was adjudged for the plaintiff. 

Southwel agahji Brown. CasiS. 

Micbaeltnas Term, 35* ^ 3^* f/r's. Roll 141. 
/COVENANT. The plaintiff declares, that the defendant, per A declaration la 

yZr/^wm drticulorunij betwixt the faid defendant on the one covenant that 
part, and the plaintiff on the other part, convenit, i^c. After ver- ^*^ f^^^*"**^"^^ 
did it was moved in arreft of judgment, that the declaration was ^uJ^C^Z^ 
not good ; becaufe he doth not alledge that the writing vfT^Jt- without faying 
gUIo defendentis Jigiltatum. But Glanville moved, that it need-^r/^/. i« bad. 
ed not ; for it is per fcriptum fuum faflmriy i^c, convenity ^c. and ^^^ 737« 
therefore the fealing and delivery fhall be intended ; for it cannot ^'co ^*°* 
\Kfa^um without thofe circumllances. — The Court faid, if this Vcnt.70. 
vrord/a^um were in, it might peradventure be good for the rea- 3. Lev. 34S. 
fons before alledged : but becaufe, upon view of the record, it ap- '• s**^* H^* 
pearedthat this viord fa^um was left: out, and it was only as it is L^-^^ym. 3b7« 
Ufore recited, it was adjudged for the defendant, that the'declara- Jjj'e'^^^' 
don was not good. Stra.'8i4. 

John Rogers againjl Gravat, Parfon of St. Pulcher's. ^^si 9. 

A CTION for thefe words : " Thou art a witch and a forcercr/' ll^j^c^h^anrafof- 
"• Af:cr verdia it was moved, that the words were not aftion- c-rw '^" re ^' 
able. — But the Court refolved e contra. For Gawd y faid, if he adVionabJe, 
witcheth men fo as tlicy die, it is felony (a) ; aud if he ufe witch- «vitiiout (hew- 
craft in any other manner, he fhall Hand upon the piilory : fo, in '"^ ^P^^^ da- 
cvcry rcfpcft, it is a flander, and a goodcaufe of aftion. ' Where- An tc,' 141. 4-^4. 
fore it was adjudged for the plaintiff. 48<,/ * ' 

Cro. Jac. 531. I. Roll. Abr. 44, 45. Jones, 325. 3. Lev. 394, x. Hawk. P« ^« ch. 3. 
(«) Vide I. Jac. I.e. 12. repci«led by 9, Geo. 2. c. 5. 

Gervis againjl Hallewel. Casf. io. 

PROHIBITION. A fentcncc in the fpiritual court at Litch- The king miy 
* field v^TL^ had again ft the plaintiff, who afterwards appealed to grant a commif- 
thc /^rchcu where the fentence was affirmed, and adjudged againji ^^?^,'^\ rcviev/, 
the plaintiff: whereupon he fucd a commiffion to the delegates, *^ ° \j^^ ^^* * 
and the matter was rc-cxamincd, and fenlencc then given for the 19. fyys, the 
plaintiff. And thereupon another commiiTion wa^ i'ued forth to fentence of tho 
rc-cxamine this matter. And now a prohibitioTi was brayed to ^«^^^s*ics (hall 
ftay this : for it was faid, that by the 2?. Hou 8. c. 19/ it is ap- po^^^ci 
pointed, that a fentence before the JcIegAtes ihall be iinal ; and 
then this fecond commiffion is not well awarded. But it was '^1^*^'^^/"^^** 
thereto faid, that the queen hath by law an abfo hi te power to ]j,. j „({.** ^^x, 
grant commiffions to re-examine, which is not rcftrained by the 2.Ro.Ab. 133. 
2J. iifof. 8. c. 19. and that it hath been fo ruled before thefc 6. Co. jg. 
times, — Of that opinion was Popham, but, becaufe it was anew ^; J"^** ^^** 
cafe, they would advife thereof. Uali.^I^. 

Comb. 356. 4. Bac. \\\>i!i^o^ 

Rogers agahift Bird. Case it. 

T\EBT upon an obligation. The defendant pleads to iffue, and An error in the 

^ it was found for the plaintiff. After vcrdi6V it was moved ^^"'"^'.*-<^^'*''" 

•ia arreft of judgment, that the vcmre facias was returnable die Sub- hc''/^n.td"af! 

icrverdldjif propcrlyawwdtdon thjroJi. — Am€,433. .2. W. Ray .n. 1064- i. 'rcrmRcp.783. 

Q^q 2 bat hi 
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Ro« «» hathl pofl O^inh. Trin. and the d}ftringas\t[xi£A bearing date tft« 
^gainfi day after crafthio TrinltattSy and trial had tliereupon^ — And bc- 
fiiRo. caufc it was without warrant, being before the retarn of the venire 
facias^ it was therefore ill. But becaufe, by the roll, the vemr9 
facias was awarded retuniable craflim Tnmtathy which is the war- 
rant to make the ventre facias ^ and was well awarded, and it wa^ 
the^efaultoftlit clerk, who did contrary to the roll, itmighfbe 
well amended. Wherefore it was ruled that it fhould be amended 
according to the roll. And the pbintifF had judgment.^— But Por- 
H AM faid, if tlic trial had been upon the venire facias it was erro- 
neous, and had not been amendable. Vide 7. Edw, 4. fL f j^ 
2. Rich. 3. pL II. 
«Aitri. Harvie a^ainjl Ofwel. 

Ante, Eajier 39. Eli%, Page 553, Cap 4. 

On a condition rPHE cafe was now moved again. — Fenner, Juftlce^ held, that' 

to re-tMn for -*- the plaintiff might well enter, notwithftandmg his acceptanee 

non-payment ^f ^j^^ ^^^^^ . becaufc he had not any notice of the breach of the 

tancTof rent« condition. As 4,£dzu. 3. " Rcleajc' II. tenant infcoffs hiu Ibh 

a fubfcqcicnt and heir, and dies ; the lord accepts the rent from the i>eir, not hdT- 

dayvfriUdif|>cnfe ing notice of the fcofFment, yet he Ihall have his arrearages and rc- 

vkha^^chof ji^fjj f^Q j2. Rich, 2. tit. ''Attornment^*' where a feme grants a rever- 

Ante^\*"qi8. ^^^"' ^^^ takes the grantee to baron, the tenant ptys the rent unto 

- "j/ * • him, not knowing of the grant, f\th is notany attornment. The 

Moor 4<6. condition alfo being collateral, the acceptance of the rent is not 

3. Co*. 64- any bar. — Gawhy, yuflicc. There is not any difference betwixt 

Co. Lit. 11 1. b. a condition annexed for non-payment of rent and any other cori- 

I. Roll. Abr. dition ; but, in both cnfes, if the leflbr accepts the rent which if 

Oo lac. x^K. ^^^ ^^^^^ ^^^ condition broken, it difpenfetli with tlie condition 

Cowp. 243. broken, if he had any notice at that time of the condition broken : 

247. but here, becaufe he had not any notice of the condition to be 

Don^K 50. broken, as it is confcllcd by the demurrer, and by poflibility he 

fl.Term Rep. ^q^j^ ^^^ ^^^ notice thereof, it is not any difpenfation with the 

*^' condition ; and therefore no bar to his entry. But if the leflec 

had aliened parcel of the term, and the leflbr had accepted tlie rent 

from the alienee, that would have affirmed the leafe ; for thereby 

he took notice of the alienation. Wherefore, &c. — Popham 

continued his opinion as before, — ^And thereupon it was adjudged 

for the plaintiff. 

Caii 13. Bate (igainft Rook wood. 

Lafter Termt 39. £//«. KftlL 97. 

forfworn'fci- Tj"^^^^ of judgment in the common pleas, in an aftion for thcfc 
low'* arc not words : " I'hou art a forfworn fellow \fof by thy falfe oath thoti 

aftionabie, ex- " haft hanged as true a man as thyfelf." The error afligried Tfa8> 
ccpt by fubfc- q^hat thefe words were not aftioiiable. — But all the Couet held 
J"^^^,''^^^^^^^ for altliough the firft words, ** a forfworn fellow/' 

firhf.afir^ will not maintain an aftion ; yet when he declares, that by his 
would btptrjuT falfe oath he had caufed a man to be hanged, that cannot be in- 
^y- tended but td be a falfe oath judicially taken in evidence againit t 

. ^^^ ns- prifoner. And the words " tliou halt hanged," fhall be conflrued 
Ai jac. 2C4. (Q \^^ a ^j^q^ j^jft caufed to be hanged." WhercfiJIre it was award* 
cd) that tlie judgment ihould be affirmed* 

AMOTHJip 
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Another exckptiov was taken: Becaufc the declaration Batb 
was, qu d propalavit quadam fcandalufa verba ^ prout in his Jngli- <»^«"!/* 
canis verbis feqiient. viz. " Thbu, &c."and it may be the words were Roo*^ woo©, 
fookcD in another languaec, which they who'wcre prefcnt ^".- "^^f^,"*^^* 
derftood not ; and then there is not any caufe ofaftion, as |t ^p^Jr^Yn iw 
hath been adjudged before thefc times.. — Sed non allocatur. For it declaration. 
fiiall be intended, that he fpake Jngiwami virba. And the words, Port. 64 s- 
fr9Ht in his Jngllcanis verbis fcfiuent. is tantamount as if he had i. Ro. Aiir.S^. 
iaid, hac JngUcana verba fcqucntiu. Wherefore it was adjudged, ^•^jj^*'^*p* 
Utfupra. . r r. r -r h. k.\l.\cs. 

Bhimficld ayaifift Rolewuh. ., 

'^ -^ Case 14. 

Jnic, Eiificr :cnn, 39. Eliz Pia:. 10. 

n HE cafe was now moved again, and recited to be fuch : ATay u).. jf judgment 

and Blumfield were obliged jointly and feverally to the de- jj^'dcbi »>e ob- 

fcndant -4 he fues them feverally by fcveial bills, and had judg- tained asjainft 

ment agauift them feverally, and afterwards fued a capias ad fa- *'^^\'^^^\^^^^ 

iisfaciendum againft Ma\, who v.as taken in execution, and the Hic- ^^'"''7'*' 'l!!l!.t'*« 
• ^ .- — , p. ,.' ... 1 1 i- I - and on# be takca 

ntt luffcrcd hnn to elcape ; a!id afterwards he lued execution ,„ execution 
againft Rlumfitid^ who, being thereupon taken, brouglit an audita ur.d cic-p-js, 
querela^ comprifing all this matter : aiKJ.Wlictlier it lay or not? was v^hcthcr cxtcu- 
dcraurrcd in law. — Gawdy and Fkknek lield, that the exL-cution **'<^" ""/"'' '^^^ 
was well fued againft the plaintiff. For the difference will be, ^^jj^"^ ^ * 
where one is dilcharged out of execution by the aft of the pr.rry s.c. Anu-,4;S, 
himfelf, to whom he was indebted, as by a releafe or making liim 555. 
his executor, or the like ; and where one is dilcharged by his 5. Co. S^.b. 
own aft, or the aft of a ftrangcr, as by the fhcriff's permitting Mo^**^* z^^^v 
him to cfcapc: for in the fnft, it is a'difchar^^e for both ; but it ^]^^' J*^^' 5 3-- 
is not fo in the laft. And il' one of them die in execution, it is cro. car. 7^. 
not any difcharge for tlie other. And if they were fued by one i.Roii. Re^.^. 
original and feveral pracipcs^ yet he might have had feveral capias i.Ko. Ab^8f^ 
ad fatisfaciendum againft them; and fo both Ihould be in execu- *'Ba='Abi. 
tion at^onc and the fame time ; as 29. Hen, 8. is. And although ^5^' 
the entry upon fuch a record is, quod unica fiat execution yet that 
Ihall be intended to be an execution with fatisfaftion. But 
when they arc fued by feveral originals, or by bills, as this cafe 
i?. theic IS no queftion but that feveral executions might be 
fued. Wherefore, &c. — Popham conceived, that the plaintiff 
Ihould be relieved : for the obligee hath taken againft his compa- 
nion as great fatisfaftion as pollibly he might have ; for he being 
in execution and difcharged, no new execution might ho againft 
him of his body, goods, or land, he. And becaufe it is an execu- 
tion with fo great fatisfaftion as n^ay l>e, the other Ihall not be 
charged. But I agree, when the one is in execution, that the other 
may be taken in execution, when they are fued by feveral origi- 
nals, or bills; {ox non conjLit Curia, that it is all one debt: but 
when tlicy be fued by one original and fevcrrJ pracipes^ I doub*^ 
that when the one is ni execution by a capias^ whether the other 
might be ukcn by another capias. For it appears to us upon the 
wcord, that all is but for one debt ; and the entry of the record is, 
miumcatantumfiat executio. And it is clear, that if one of them 
Ke taken by a capias aa Jatisfacicndumy 2, fi^ri facias or elegit cannot 
\ be awarded againft (he other ; and fo is 4. Edw, 4. pL 38. 5. £^. 
4* ^ 5. £1 aJjowTiatur {a) . 

M la the npoit of thii caCe, Moor. 459. it U (aid co have been ultimately adjudge^ 
lliifQii of P«f aAM^t opinloti« 
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^''" ' ^- Morgan againft Wye. 

Trinity Termt 36. EUk, Roll 1074. 
Ifthcftcriffre- rpRROR in the cxchequor-chambcr of a judgment in the queen^ 
Th^v^l\)tu!t ^^^^* The error affigncd was, Bccaufcthe venirefaclas was 
has^'^Iwar^- ^t^^irdcd to the coroner for confanguinity in the fheriff^and it was 
cd to coroners, returned by the coroner, and afterwards a tales was awarded, and 
It wm be error, it was returned by the IherifF. And it was tried, and a vcrdift 
Port. 586. given, and judgment. — And for this caufe held to be erroneous, and 
Yelv. 15. not aided by the 32. Hen, 8. c. 30. or 18. EUz, c. 14. (a). Whcre- 
2.Hawll429« ^^^^ the judgment was reverfecL 

(«) Scd vide n, Jac. i. c. 13. 

Trinity Term, 

39, Eliz. In the Common Pleas. 
Sir Edmund Anderfon, Knt. Chief Juftice^ 
Thomas Walmfley, Efq. ^ 
Francis Beaumond, Efq. > Jufices^ 

Thomas Owen, Efq. j 

Ca«i X. Willis agalnjl Stroud. 

An aflUm for \ CTION upon the cafe. Whereas the defendant recovered \n 
mancicuny fu- A\ ^bis court againft tlie now plaintiff in debt, of which 
ingoutarfl./i. -*« -^ judgment the plaintiff now hath brought error in tlic 
pending a w it q^een's bench ; and by reafoii thereof the record was removed 
trkTThhll*^ *"* into the queen's bench ; that the defendant norwithftanding, well 
wiwrrcthcftf./i. knowing thereof, had taken forth here at li'\jlm'wjitr a capias ad 
'WJAiMtAo^K.ov fails factmdum direfted to the fheriff of Dorfetj bv rcafon whereof 
wiierc the party ^j^^ plaintiff at Z>. in the county of Dorfct, was taken in execution. 
p" *8?"^' The defendant pleads to iffue, and it was found againft him. And 

*^Co Tb i.a it was now alledgcd in arreft of judgment, Firft, That the aftion 
j^yj^^^i, 40* * ^^ ^^^ ^^^' brought in Middle/ex ; for the tort was in the county of 
J. Lev. 114,' i>c;r^/,by the takinghim therein execution. — Walmsley, Blau- 
a86. MOND and Owen held, that the bringing of the adion in Afiddk- 

Cro.Car. 10. r^ ^^^ ^^jj enough ; for the ground of all the tort is tlie fuing 
^1\ox\t^i-\* out of the cGpiaSy which was here \n Middlefcx, But Walm- 
Ray. 45's. ' ' SLEY held, that the aft ion lay not, unlefs it be allcdged, that it waa 
Strange, 776. purchaled >n an undue manner by fraud between the defendant 
Cowp. 176. ^j^j othci's, and without notice of the Court; for if it weregrant- 

«.TcrmRcp. ^^ ^^ ^^^ Court, he is not punifliable. But Beaumond and 
**'' Owen held, that the aft ion weliiay; becaufe it is alledged, tliat 

• he, malicioUily intending to charge him, had purfucd mis writ, 
&c. — Anderson abfente, adjournatur. 

Caie 1. WythcTS againft Rooks and Smith. 

In rtpUvin a- "D EPLEVIN. The parties were at iffue. Rooks afterwards died. 
gainttrwo,*fone -tv ^^j it was fliewn to the Court, and moved, Whctlicr the 
of them die after ^I^qIc ^rjt fliould abate, or not?— The opinion of all the 
imicjoin^iryet^^^^^ was, that it fhould not abate, but ftwd good for 

the action inail , ^ , ^ ,%. " 

ftrvivc—Ante, 145. Poft.625. Cio.Jaci9. i. Com. Dig. 57. 

the 



Trinity Term, 39- Eliz. In C. B. S7S 

the other. And Walmsley faid, he had known it to WvTHiRt 

have been twice fo adjudged in his time. Wherefore, &c. ro^^T^ 

fi/f Bjir, 175. a. ij;,!r„. 
Soe 17. Car. 2. c. 8. and S. & 9. Will. 3. c. 10. 

Pilkington dgahtft Dakon. Cah 3. 

T\EBT. Upon a fpecial verdidt the cafe was, A parfon made a An executor 
'^ leafc for years, rendering rent at Michaelmas^ orwithinamonth cannot recover 
after. The lellec enters ; and the lelfor dies within ten days after J|."^jj| "^'^^ °^ 
Aficbaelmas: Wh<it}ier the executor hatli any remedy for this rent ? i^^^ fj become"" 
was the queftion. — And it was ruled, that he \idd not ; for the rent due before hu 
was not due in the tellator's time, nor until the end of tiie montJi. death. 
And in fuch cafe it hatii been adjudged, that fuch rent belongs to ^"'^' 5^5« 
the heir, where it is rcferved by a lay perfon, and he dies after 'o-Co. 128. b» 
Michaelmas^ and before the month ended. Wherefore it was here y^^v^fg ^'*^ 
adjudged accordingly {a). ,. ^L\1\z7. 

(«) By II Gfo.x. c. 19 f. 15. where payable, bis executors or admlnirtrators may 

any tenant /or life iluU die before ttie day recover the rent in proportion to the time 

on whicli any icnt determinabk by the elaprv.'d. 
^th of Aicli tenant for life (hall become 

Ordwey agiil>fft Godfrey, Ca«« 4. 

Eajhr Trrm, 3 9 . Eliz . Roll 1:^11 • 
CCIRE FACIAS againft an adminiftrator to have execution of a To zfdre facias 
^judgment againlt the inteftate. The defendant pleaded, ^«c^ agaimt an adai)- 
nuHa habet bona qua fuerunt intejlati tempore ?7icrt:s fua: in mambus p^^t^jtor on a 

(uisadmimflranda^ ncchabuit dicimpetrationis brevts^ nee unquam po flea, "I J* ?"^^^^5»"jft 
T^ 1 ' 1 1 % ''^i 1 1 1 1 II y^ t-^ • themtcitate, lie 

It was thereupon demurred. — And held by all the Court, tliat it cannot plead 
was not any plea; for a judgment cannot be anrwered without /'/w aif«;-ii/r<i. 
another judgment : and it may be (he had adminillered all the ^''* 
goods in paying debts upon fpecialties, which is not any admini- '^°^' ^*** 
fimtion to bar the plaintiff; or, as fome faid, it may be Ihe had 4-^0.92.6, 
paid debts upon a ftatute or recognifance which are not allowable s-^^'^s.b. 
againft a judgment. But Anderson denied it ; for there is not moot*! 8 
anv priority of debt upon record, unlefs in cafe of the queen's sriies,' 56. * 
debt*, whicii is firft to be paid : and here tlie defendant ought to Raym. 130, 
have pleaded fpccially how fhe had adminillered. Wherelore it *• '^^*'* 73^- 
was adjudged tor the plaintiff. 5om'b''4i!* 

I. Silk. 296. Ld. Ray. 3. Sed vide Allen, 4S. 4, Mod. ^196. i\here this cafe is denied to be iaw.-^ 
Seealfo Went. 137. and Skin. 56 :. 

Wolley againft Bradwcll, and his Wife, Executrix of 

Sir Thomas Manners. Case 5, 

TpHE defendant pleaded outlawry in the teftator, 29, Eliz. not in an aaion by 
revcrfed. And it was thereupon demurred. an executor, it it 

Hehn, /bt the plaintiff, moved, that it was not any plea; becaufe [JJ'aft^^.'^ertm 
(admitting it to be a plea) it Ihould be in regard the teftator, being ^^^ outlawi/ 
outlawed, could not have any goods but tlioy appertained to the Poft.851. 

Soccn, and then the executors might not have any goods to fatisfy. Brownl. <<. 
utthal is not fo ; for the teftator might have a debt due upon a Hutt. 53, 5V. 
contraft, which is not forfeited ; or it might be, that the teftator Swinb. 366. 
d^ifcd lands to be fold by his executors, which are fold ; money '• ^*"^ *^« 
i« ajcts in their hands : and in 3. Hen. ().pl. i^.l^ 32^ it is holden 

• CLq4 And 
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Wottxr ^jjj of that opinion were Waxmslxy and Owbk : for a per* 

B^rDWEti, ^^ outlawed may well make a wilU V^d have exocuto/s, aad dhe 

executors may have adets to fatisfy over and befides the goods 

forfeited to the qqeen ; as in the cales before put, and ia others of 

the fame nature. 

But Beaumond e contra : for the bar is good to a common la- 
tent. Arid thefe kind of aiTets ftiall not be intended^ unlefs they 
be ihewn ; wherefore prima facU the plea is good.— -AvDEUOir 
aifentfy adjournatur. 

Afterwards, for defed in the pleading, without regard tio die 
matter in law, it was adjudged for the plaintiff. 8, E^. 4. //.6« 
21. Edw. 4- pi 5. 39. Hen.d. pL 27. 

Cai 1 6. Coniers, ShcrifF of Durham's Cafe. 

Debt will lie for 'pvEBT upon an cfcape. The cafe was, That upon sirtconii<? 
«p cfcape, au LJ fa^cc ii> cliaiicery, the conufee fued execution by a capias a4 
Tw^^^^m^ f^^^^^^ ^y ^^^^^ whereof the conyfor was taken, and efiap* 

neous,if itcon- cd, and debt brought thereupon. — Sav^l mqved, that a cafia^ 
tinue; unrever. lay not in this cade ; and there the fheriff is not chainwle, 
fed. Wherefore, &c. — ^The Covrt held, that the catias adjatisfa^ 

Ante, 164. 188. ^ign^j^fn was erroneoufly awarded ; yet the party being taken bj 
Cro. jac. y force thereof, it is a good execution for the party, as long as it 
». Lron/sl. continues unrcverfed ; and the fheriff is cliargcaWe for 0ie cfcape. 
Id. Raytn. 397. Wherefore it was adjudged accordingly, 

Stra. 509. 810. 1184* 2. B«c. Abr. 334. See S. & 9. Wall. 3. c, a€. 

CAt.7. . Jpbfon^s Cafe, 

A eontin t TOBSON devifcd certain lands in Neu/cajllf in tail, the remainder 
ifcvife to^ J ^^ *^ "^^^ ^f ^^^ ^^^ of his name. At the time of the devifo 
rcxt of kin of the next of his kin was his brother's daughter, who was theq 
tkefiamtih»\\zo married to J. S. The devifor died ; the tenant in tail died aftjcr-: 
*rk-*^"^*ir*^ wards witliout iffue : Whether this daughter Ihovdd h^ve the land? 
nMme^nVtimt ^^ ^^^ quefiioH upon afpccial verdift'.— And adjudged withoutar-r 
9f tht devif4, gument that fhe iTiould not ; for fhe is not now of the name of 
though changed the dcvifor, but of her hufband's name. But if fhe had beeni 
b) marriage, be- unmarried at the time of the devife and death of the donor, al- 
gTnV^ha^Xs"' *°"g^ ^^ ^^^ ^^^^ married at the time of the death of the tc^ 
Ante, 53». ' nant in tail without ilfue, yet fhe fliould have had the land. 
1. vczcy, 84. Wherefore it was adjudged accordingly. 

335. 

I. Bl. Rep. 601. Bro. Ch. Caf. 32. 3. Aik. 7^9. ^. Salk. 570. Pigot on RecoT. 197. 

• ca8i 8. Anonymous. 

to of A DEDIMUS POTESTATEM was awarded to take the cq. 
a finrmly be nufanceof a fine of four pcrfons. The commiflioners return 

taken of one of the conufancc of three only. It was moved to the Court, what 
the parties at one Ihould bc done to make tliis to be. a fine againfk thoi'e three. And 
timcof place, i^q q{ the curfitors were called into court, and oppofed, Whcthe^- 
cifewtc«^^J^ ^^ ^^^^ ^^ *^ fourth might not he razed out of the dedimus potef^ 
U the dsdim bc i^^cm^ and make the writ of covenant to accord Acrewith ? And 
to take of four, it was anfwered, that it might bc done very well, and that it ha4 
and it be ooly 

«UKn cf three, the other rcfufing, it ihiU J>Q |ood £or the t!\ree, llQtt« 135. Cto. Ja^. ii* ^%% 
%, Bae. Abr. 5a*. Cruifc on Finw, Zo. 
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been To done ab#iit ifairtf years fince : $M it was Ihewn to the Axoktmovs. 

Court, tiiat a deAmu pi^aum was awarded to take the conufimce 

ofja fioe from tarcn 2Xki/mei and the conulance of the tarmg 

only was retumed, and ihe/emf would not|icknowle<^ it : and 

die now lord keeper, upoh this matter Ihewn unto him, ordered, 

4at a new dedimus poteftatem ihonld be awarded to take ^e conn- 

finoe of the /mp only ; and that it Ihonld be of the fame date as 

tfaefirft was ; and that the return of the commiffioners Should be 

annexed thereto.— Anderson. So it maybedone here,orother- 

wife, if the fine be levied betwixt the plaintiff ^nd the three others , 

only, it ihall be good without queftion ; for there is not any pre- 

jadice to the fourA : or the writ of dedlmtts poteftatem might be 

mended, and the writof covenwt made to accord with it ; and 

any of thefe three ways would be well enough. And therd is no 

Wibt if a duBmms poteftatem be awarded to take the conufance o^a 

fine of three perfons^ but that the commiffioners may take the co* 

nuiance of the fine of one of them at one time, and of another at 

pnother dme : for it may be, they cannot come to one place at the 

lame time ; and when de coqulance of one is duly taken, it is 

^gainft reafbn that the refuial of joiother Ihould impeach it ^uo4 
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CA«r I. ' Blinco againfl Barkfdale, 

tICAR OF MAR5TON. 

Eaftfr Term, 59. Elix. R%11 25?. 

Karkarbcen- "DROHIBITION, Upon demarrcr the cafe was, A parfona. 

d«wrcd of imafl -^ was appropriated in the time of king Henry the third to 

tichet, h« OialJ priory, and at the fame time a I'icarage was endowed by the 

tiiliei*M) the ^oxi,% : ^*/a/va vkariay quie confijllt hi alter agio ^ et in minutis dean 

l^arfon, thoogh " t9tius farochiiP fmdUJa ad ecclefmm pradiifamfpeffante : et ulterk 

the endowment ^* Jt cQfttJgerit ip/csmonacbos in propriis ujibus infiaur omenta hahereinf, 

ht of the fmall *' parochiam prceditfam ; quod tune ipfi a prafiatttme decimarum omni 

•**^** ^^ '.^ ^ ** immunes effcnt.^^ At the time of which appropriation there wc 

^T\4\h^\tT\\tt ^* yard-lands of the parfonagc glebe within tlie fame parifi 

of a parfonagc which parfona^c came by the ftatute of 31. Hen. 8. c, 13. attl 

didhar^ at diflblmion (being then in the prior's hands difcharged de ninui 

the time of en. ^fcimis) to the faid king in the fame manner : and the king grante 

^^rrvrnds at *'^^^^ ^^ yard-laiids to the plaintiff's anceftor in fee, from whoi 

tKe dinrolutiop it defccndcd to the plaintiff : and for the fmall tithes of tbofe fi 

by lic>i. 8. ihall yard-lands the vicar fucs ; and the plaintiff brought the trohihiUi 

iioiaiidifclurg. containing all this matter. And it was thereupon demurrK 

*^' ^ ^ — And, on the pln'int'tff^s part^ it was argued, that by this endow 

y mfr,4T5. 4,9. ^^^^^ oix\\p vicar;^ge no tithes fliall be paid unto him of thcglcl 

o[ the parfonage, quamvis i! ot at] fit de minutis decimis totius pardcbitt 

^Tlh ^lu'llV a"d this land is parcel of the parifh ; for at the time of the endow 

Sav. 3. nient this land was not titliablc; and the very pomt was adjudge 

1 1. Co. 14. a. in this court, 32. E/iz, Tong v. Cere, that no tithes fhould be pai 

5. Bac Abr. 78. for glebe land. — Coke, Attorney Generaly e contra. For the endow 

w' dl ft 8 ment is de minutis decimis totius par ochi it -, and this land is withi 

^ " '^^ ' the parifh, and therefore tythes fhall be paid thereof. As long a 

it continues in the parfon's hands,- no tithes fhall be paid thereof 

bccaufe the Levite ought not to pay tithes to another Lez'ite : b\i 

when the glebe land is conveyed into the hands of a laymin, a 

here it is, it fhall be othcrwife. Therefore if a parfon had let hi 

glebe land, the lefTor fhould have the crofs tithes from his Icffcc 

4n^ tjie vicaf Ihould h^vp tli^ fm^U tithes, And therefore it wa 

rute 
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cd of late in the exchequer, in one Grlcjlefs Cafe^ where certain Bliwco 

be land upon the endowment was allotted to tlie vicar, and all g^^f^^,.,. 

5 fmall tithes withhi the parifh, that he fhould not now pay 

hcs of that land ; but if he had leafed it over, his leflec (hould 

.▼e paid grofs tithes to the parfon, and fmall tithes to the vicar 

s leffor : fo here the parfon himfelf fhould be difcharged ; but 

I regard the plaintiff hath not the parfonage, but the land only, 

t ftiall pay tithes. — But all the Justices held clearlv, that 

theslhould not be paid in this cafe : for the vicar cannot oy tins 

idowment demand fmall tithes of tlie glebe land of the parfonage; 

[though he fhall have the fmall tithes from all the parilh, where 

icy were due at the time of the endowment : but that was not of 

le parfon's glebe land. Ergo^ iffc. But an endowment by exr 

refs words of m'tmita decima of the glebe land of the parfonage 

light w^ell have been ; and then the parfon hirtilclf fhould have 

aid them to the vicar. — Poph am faid, thisclaufe, ^^etjiultcriuscon" 

'^erit^ Wr." was put into die endowment for the benefit of tlie 

riory, to difcharge them from the payment of tithes for any land 

rhich they fliould have by purchafe, as long as they held it in 

licir own hands. — And they all held, as it was dilbhargcd from the 

ayment of tithes in tlic hands of the priorj- at the time of the dif- 

ilution ; fo the plaintiff now, having but fomc part of the land 

? letters patents from the king, fhall be difcharged by the flatutes 
3i.//tf/i.8.c. i3.and32,//fw.8.c.24.fromthcpaymentoftithesfor 
rcr after againfl the grantee of the parfonage, and all others, in rer 
ard it was difcharged at thetime ofthediffolution. — And Poph am 
lid, the difference would be, where the difcharge was by rcafon of 
hcperfons who were to pay tithes; as the order ofCf/ftrciaNs, tffc. oy^^ y^ -^ 
hen their patentee fhould pay tithes. But if the land were dif- marline. 
barged from the payment ,of tithes by rcafon of an unitv, it Ihs^II Woor,9i3.52S, 
hen be difcharged by the llatutc in the hands of the patentee i for ^">- 
hat privilege runs with the poficlFion, — Wherefore it was ad- ^''*™' ''^* 
udgcd for the plaintiff 

Archer's Cafe. c^sc a. 

A CCOUNT againft Jrcher, as bailiff of his manor of D, The In debt upcn 
^ defendant gaged his law, and had day to make it.— And at the -^ccounr ti.t (K 
day, he being ready to make this law, it was ruled, that Irv-ga^er *«'^-|^*^^ "^ "-"ct 
Uynot in this cafe; for it is a matter triable />^r pais^ whereof they ^'^-^ *^' 
inay take conufance, Whereupon a repleader was awarded, ^^^^^ 4^3. 

5. Com. Dig. a6o. Cj. Lit. 205. a. 

Hoe cigairift Felix MarHiall. Casi 3, 

Hilar) Turn J '^6, Eliz. Roll 
CCIRE FACIAS. Upon a bail in this court hy J. S, which a reb .f*. of all 
^was, Ihat "if^. 5. v/erc condemned here at the plaisr lif's ^'^^*"^*'» ^''--S 
^fuit, that he fhould pay the c^ondcmnation, or render h'n bodv ^\!^p "T".* 
1*to prifon ; othcrwifc the defendant would pay it tor him.'* £i j^'nti.jv :: c!.c- 

f -n .!g\!i;il the 
fncipaJ, cannot be pleaded in bar to a fare fitciat on the fubfcqucnt judr;mcnt. — An't, i ;i. 
IC. 5. Co. 70. b. Co. UXt ^65. GoW. x66. Moor, 469. 5, Co. 7c, b. i. Liuiil. -31. * huw. i-u 
iili6.Abr,2r4« ' ^ 
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^^}^ ecKceffit^ quid ttmc levrtur it terris ei tcntmenfis Urns ei cauMs of 
FiLfxMAi- ^^''^^<iark^- In bar hereof the defendant pleaded a rel^fe o 
SMALL. debts, duties, adioas and demands made after tlie recocvfance, 
t.Salk I •'I ^^^^^ ^hc jodgment. And thcrcnpon the plaintiff dcmiUTei 
l^ca^'j-! ' Athoe argucd/i>r the plaintiff ^ and Jermy/^- the JUftnJkm. 
Cciwp. ji.t. Gawdy and Popham hdbd it not to be anF bar ; for it is 

I. Term Rep. tlicr a debt, duty^ or demand at die time of me relea& made, 
1**" caufc of aftion, nor any tiling before the contingent pcrforn 

,c^. 30. 1, for he is not bound in any fum certain ; but it is a poflibilit 
' * '7>* be a reconufance after judgment, and de&ult made, and tben il 
comes certain by the judgment; and therefore a relcaie before 
timefhall not difcharge it. — And Gawdy &id, if a man coven 
to do a tliinc before ATichatlmasy and before Michaelmas the c 
nantee rekafeth to the covenantor all adions, this is not an] 
leafe of the oovenant ; bat if it be afterwards brcdten, he 
* »7« ^' maintain his afiion, as Hail v. Kiriy^ jDwr, 2 1 7. is. But if hi 
kafc the covenant itfeif, it is othcrwiJe ; as 34. Hat, 8. R 
Cafe h, — Popham. There is a difference where it i$ a diinr 
fcafabk by 2& fabfeqaent, and where it grows by an aA i^ 

auent. In the firft cafe it may be relcaied ; for it was ineffihi 
le a£l done : but in the other cafe it is not ar Hp^ and then 
cannot be releafed. If one covenants to en&dx me before 
chaelmasf a rcleafe of all a£tions before Aftdfodmas is no bar t 
aft ion of covenant brou^it sSttx Michaelmas \ for there was not 
. caufe of aAiou at the tmie of the releaie made. But if an oU 
tion be made for the performance of that covenant, a releafc c 
Jiftions is a difcharge of that obligation ; for it was a duty d< 
fable. If 1 alfo grant unto you, that if B. do fuch an ad, 1 
pay unto you 20I. if you relcafe unto me all adions, and a 
wards B~ performs the a£t, the 20l. is due, and an adion Ues 
it ; for it was not in tffe at tlie time of the releafe. And in 15. j 
it was adjudged, where a leafe was made to haroa zniftme for t 
lives, the remainder to the furvivor for 20 years, it is uncei 
in whom it (hall veil, and is not vet in ejftj and therefore the i 
can either rflr:fe. pjant, or furrcndcr it ; but if he fhould ma 
feoffment, that fv-i adventure might dcftroy the poflibility. 
in the principal cafe, in regard it is not any reconufance, nor 
thing until a contingency, which had not happened at the 
of the rrlcai'r, it cannot tiicrefore he releafed by the word dm 
(which 15 the niort general word for it), not being then indcm 
—And Popham faid, tliar the opinion of the greater part o 
Jullices of Snjrut::s-I:n where he was, was accordingly- Wl 
tore. Jcc. 

Kfnner and Cr encti e :sr.tt\i. For it is a reconufance ! 
tlic time of the Kiil entered ; although it be not certain nor fi 
Inrforc the judgment. But the judgment being given, and thi 
fendant not rendcrinp his Ivxiy. nor paying tlie debt, it is a 1 
nufance alf i%:r "9 for lb much debt againll the bailor ; and thi 
Jcafc is a good bar now. when z Jlin fiwltis is fued. — For Cle 
iai J* if a bailor be leifed of land "at tlie time of the bail entered 
after aliens that land, and afterwards judgment is given, an< 
£ii.;t msdc, &c. that land which he had aliened is fubjcft to 
execution. — And Fkkn'ER faid, although this releafe at firfl 
uwi u difcharge thereof i yet qow being reduced W aa aSion, 

a 
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kkI bar- A5 in LitilHons Cafe^ where one hath a judgment to ^^ 
»vcr2ol. arid rdcafcth to the dcfcadant all aftions, it is not any F,^*MA«ti 
haige of the execution ; but if after this relcafe a year and day sbali^ 
cth, fo as he be put to a fare fucias^ it is thcfn a good fear. ^^^^^^ 
lereforc, &c. — And afterwards Clench, ut audivij mutavlt ^* 

i§mm^ and i^reed with Popham and Gawdy. — Whereupon, 
tgmmic Fennee, judgment was given for the plaintiff. 

The Earl of Lincoln i^ainft Fyflicr. CAtc^ 

HUmrytirm^ yj.EUz. Roll iji^. 

kEBT for an amercement in a leet. And counts, that he had D^foHesfora 
a leet within his manor of Fok'm^ham of all refiants withi n /«*>/«*>« ftcw- 
manor ; and that ait ftich a court holden there before one »"! o^ > *«« *» 
Gufiard his fteward there, the faid fteward fpeaking to the dc- ^mSJ^^w 
dant that he was a fuitor there, and telling him that he ought him the ixt whUi 
be fwom to enonire, &c. the defendant contemptuoufly an- in the dudes of 
pred him, " In laying fo thou lycft :" and for this contempt **" ^^^^^ 
fleward impofed a fine of 20s. upon him ; for which this ac- ^'^ **'* 
\ wias brougtit. The defendant pleaded nihil debet \ and found ^^^^ "^' 
inft him. And after verdift it was moved by Yelvertov, g. col 3M1U 
irnn/, that this was not any fuch contempt tor which there Ray. 68 



g^t to be anv fine impofed ; for it is no more in effeft tlian »• ^con. 217. 
lliou fpeakeft untruly,*' which one may fay to a ftcward without ^^ ^** 
cnce* — ^The Court held it to be an apparent contempt, and a'comToifc.e^f. 



nfe onto him being a judge, and in his authority ; and that he 2. Hawk. \.f^y, 
nfelf might aflefs a fine for fuch contempt: and that for fuch i.Ccra.DiK.56s;. 
cf afifledbya ftcward debt lies, without any prcfcription al- 2-3a^Abi.5.4. 
^edto aile(s fuch fines, or to have fuch an aftion.— Wherefore ^'^* 
was adjudged for the plaintiff. 

Cham agatnft Matthew. Ca«« 5^ 

Eajler Term, .39. £//«. Roll 383. 
PRESPASS. tJpon the cafe, the parties pleaded to iflue. The A vcmr^faci^. 
^ plaintiff for his expedition of trial furmifed, tliat he was fcr- ^*" ^e award- 
int to Ac dtienS of Cornwall^ where the aftion was brought and ^ t««Jro'«re 
laMe, and prayed a venire facias to the coroners : and the defen- Jlf^uh* iSriff 
mt mn dedtxit : whereupon proccfs was awarded to the coroners, is icrrnnt to rfej 
Jid after trial and verdift for the plaintiff, Glanvile moved, fhtntf. 
sat this procefs was mif-awarded, and a mif-trial ; for proccfs ^^^* 586. 
i:^t not to be awarded to the coroners but where the challenge Moor, 470. 
(principal : and here to fay, that he was fcrvant to the fherifF is ^^^' J^^' ^'- 
lO principal challenge, as 21. £dw, 4. />/. 67. is, but only to the q^\\^^ ,^^ 
nronr. Wherefore, &c.— The Court held, forafmuch as if the D)er, 36:- 
beriffhad returned this pannel, it had been a good caufc to quafh Plswd. 74* 
be array for favour, that the plaintiff, to avoid that delay, might 
Pdl flicw It, and have procefs to the coroners ; and fo much the 
HlKr, this being a judicial writ, and not original, as Plow. 74. 
Kmij/ie's Cafe is. And the clerks faid, there were many prece • 
cws accordingly.— Wherefore it was adjudged for the plaintiff. 



Thoroughgooi 
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Caie 6. Thoroughgood againft Scroggs. 

Michaelmas Term, 38. ^ 39. £//«• Roll 390. 

Shc^Td^T^ pRROR of a judgment in the common picas in trefpafs 
the^flier.ff is ^^^ ^' ^^' ^' ^' 9' ^^ forcible entry. The error affignec 

error ; but it is Bccaufc a capias was dircftcd to the flierifF of Bedford^ retur 
cuied by appear- aafilno Animarutn ; and it was returned by one Dive^ who the 
asce and jjlca. not fherifF, but one Luke, —And it was held to be a manifeft c 
Oniir. 315. ^^^ becaufethc defendant appeared afterwards and pleaded, i 
Veiv. 158. not now material ; and that his appearance had made it good 

Cro. Jac. 311. 

iJloU.Ab. 3S0. 2. Hawk. 417. 

CoHide inert. ^ SECOND ERROR afligncd was, That the jury found dai 
!^'* '"^t i^ °" ^^^- ^"^ 2S. cofts ; and tlie cofts were increafed by the Co^ 
forciWc"cntry. ^^s. : and the damages and cofts being trebled, he had judgnK 
Anie^ 544. recover 63I. ; whereas the cofts aflefled by the Court ought r 
be trebled, but only thofe cofts which the jury afleffed. — S. 
{a) 10. Cq. 116. allocatur. For all the precedents are other wife (a). — Whc 
a. inft. 289. rule was given to affirm judgment. 
I. Vent. 22. 
k. Leon. zSi. z. Leon. 52. Co. Lit. 257. 2. Stra. 1044* 

Cask 7. Pay a^atttjl Brown and Guybon. 

'^l tTn^6^ T^RKSP ASS. Upon a fpecial verdift the cafe was found 
totwpyhoW*^ X Kickolas Harcy being lord of the manor of Stow^ dc 
y.n not avoid a that land, being copyhold land of inheritance, to jf. upon c 
forfeiture in- tion that hc ihould pay to Brown 20s. annually during his i 

ib"'^^ ^^f* *^^^' ^"^ ^^^^* ^^ ^^^ ^"^^ ^S^' ^'^" ^^^^ of the payment of th 

condition on ^^^ furrcndcrs to tlie ufe of Pay and his heirs ; the lord a 

%vhich it was bim, and afterward Brown attains to his full age, and the i( 

granted not paid unto him ; whereupon' the lord enters for the con* 

Ante, 361. 553. broken, and grants it by copy to Brown : and, Whethi 

57^* entry was lawtul, or that the acceptance had difpenfed wi 

Co. Cop. 71. condition ? was die queftion. — Fenner held, that he well 

Ciib. Ten. 334. enter ; for he to wliofe ufc the furrender is made, comes 

Doug . 50. j^jj^ ^j^^ furrendercd, nnd not by the lord ; for the lord is bu 

inftrument to convey the land : wherefore the condition was 

But Gawdy doubted thereof. — CaUris yti/Htiariis abfe 

Mdjoitrnalur. 



Cas^ S. 



Pollard and his Wife againjl Armlhaw. 



Word5 contra jl CTION for thcfe words : " Thou art a whore, and J. i 
tiir/ rnot^ * " ^^^^ "^^ ^f ^^y ^^^y • the cart is too good for thee." . 

charge an of- vcrdift it was moved, that the aftion lay not for thefe words.- 
fence pregnant fo held all THE CouRT. But if one faith to a woman 
-with temporal keepeth an inn, or a tabling-houfe, " Thou keepcft a hc 
a^on^bir''^^ ^^^'^^^y''' it is aaionable; for thereby her houle is flan 
AnK!, 289! Wherefore it was adjudged for tlie defendant. 

i.RoU. Ab. 34. 36. Moor, lo. 29. Kitch. 173. x^. Sid»6i.3i^6. 3. Mod. 120. i. Ven 
Crc, Car. 353. Cio. Jac. 473. t. Mod. 31, 

Har: 
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Harrifon*s Cafe. Cabe 9, 

ACTION for thcfc words: "Thou haft forfwom thyfelf at Woi^ aftion*- 
** ** L^ndon^ and there it appeareth upoa record*" — Upon dc- ^^^com. Diff% 
murrer it was ruled, that it well lay. 1^^. 

Hammon agalnft GryfEth, Q^ttt^ 

TNEORMATION upon a penal ftatuteforthe queen and hlmfclf. if ^ Jnformee 
*" Before anyplea pleaded the informer died. — Coke, Attorney Ge- in fui tam die 
wraly moved the Court, Whether he might proceed upon it for the ^^^ P*««> ^^"^ 
■queen ?— And the Court held that he might. And iitlic informer ^^J'?^ *^ 
will be nonfuited, or releafe. the queen may profecutc. And fo it tioo of tiK^pe^ 
was ruled in this court betwixt Stretton and Taylor {a)^ where the naltjr. 
queen's attorney would enter a non vult profcqui ; yet the informer 3* ^n^- lOf* 
Bught proceed tor his part. And fo where the queen will pardon, ''- ^* ^^' 
fcc for it is but for her own part only. — Wherefore it was ruled '' if ^; "^Vi 
accordingly. c. 85. r. 21. 

(«) Ante, 138. 3-C0m.Dig.519. 

su Hawk. 391. 

Makarell ^^j/;^/?. Bachelor. Ca$e n. 

T\EBT upon divers contrafts ; all for apparel ; fome for fuftiarl to the pica ot 
^ fuits, fome for velvet and fattin fuits laccd with gold lace, »>A'»f;', the 
amounting to 44J. whereof he was fatisficT! 4I. The defendant'' '^^"^'^"'^y'^ 
pkadcd infancy. Tlic plaintiff reolicd, th.n he was one of the P'^/'l'' "'^ '^^^^ 
fluitlemen of the chamber to tlie carl of hju -c ; and 10 it was tor ,;>^j o which 
ttis neceflary apparel. And it was thereupon demurred. — The the Coun ^rc t© 
Court held, that they were to adjudge what was neccflary apparel ; i"^g«- 
2odfuch fuits of fattin and velvet cannot be neccirary for an infant, '^"^'» '^9- 
ilthough he be a gentleman, &c.-~It was then prayed, that he Co. Lit. 59. 6, 
nught have judgment for tliofe which Vverc neccllary apparel, ^^o. Car. 561. 
But the Court held, in regard he had acknowledged fatisfaftion stra!* i i A'.^* 
for4l. parcel, &c. and they did not know wlicrefore it was j)ayed, Carth. no! 
dierefbre he could not have judgment for any part ; otherwile he i.TcrmRep^. 
fluraid have judgment for thofc contrafts which were allowed of, 
ice. Wherefore, Sec. 



A 



John Fufle^s Cafe. 



Case 12. 



N indiftment was againft him by the name of " John Fu$s, 
" of Aldrlngton, alias dlHus John Fust, oi Aldr'w7ion, yco- ll^X^^^^^'^l^ 
" man^ quod felonice ct bur g! ar'it er f regit domum^ tsfc. — And bccaufe addition" to the 
ftwc wanted the addition oi ycomayi in the iirft name, which was firft name u la- 
nottill after the alia^s diSfus, it was ruled to be ill. As alfo, for t*! ; and if it he 
thit he did not fay noeianter, the indiftment of burglarv was not ^^'' -^"'■?^^'^y» »' 
lood.— Gawdy faid, it was good for the felony.-But f^rthefirft Z.xdn^Lc^ 
Onfc he was difcharged. And it was faid, that there were divers Ante, 198. 
pttccdcnts in this court accordingly. ,^ Hawk. p. c. 

c 38. f. 2! 
>U^e» 177. a. Iflft. 669. I. ^ale, 560. Sayer, 280. x. Hawk. 328. Cafes in Crown LaW)355* 

0" 
. / 

Palmer 



j^ Ktichaetmas I'erm^ 39* k 49. Eliz^ In & IL 

CitBX]. Palmer againft Humphrey. 

Hilary Thrm, 39. £//«. Roll 599. 

iftteinqiimtloiipjECTIONE FIRM^E. It was found by a fpecialv 
22* *Lafe^ **^ *^ IhcrifF, upon an elegit^ impanneUM a jury who \ 
frlJlwboiicU ^*^ Humphrey y the defendant, was.poffeflcd of ^ l<^c for on< 
infiiaofaiifc- dJ^ year«, which began at Mich. 2. and jf- Philip and Ma. 
mt daUt andthc revera\ as it ^sm fotind, it began at Mfcb. 3. and 4. rhilif and J, 
tieriff&U it ac* cujus quidcm Humphrey Jlatum inierejfe et terminum in Uriemenifi 
«^«^*«i'" iS/iisjurdtores prstdiai afpreiiarunfax ?oI. and the flicritf i 
^'^^[^^nj.to the Icflbr of Ac plaintiff for 80I. and. Whether th 
ly, the fide b was good, or not } was the queftion. — Pop ha if. I liave 
^wid. dered of the record, and conceive that the falc is void ; for tl 

J**^ 735» a difference betwixt a falc upon z fieri facias^ and upon art 
4* Co. 74» for the elegit is, ** quod per facramattum duodecim proborum hot 

T^^^ " ^^' rtf//o«iW/^ fretium^ et ^xtent^ they appraife the good 
2JJJY chattels of the deotor, and extend his land (and therefore, 

J. Vent. 459. out an inquifition, he cannot fell them) ; v^hich was agreed 
5. Com. UiR. THE JUSTICES : and fo is Djw, 100. &c. And then, if t 
5<»- qucft find one thing, and he fells another (as tlie cafe is), it 

Com.^'el?* warranted bv the inqueft, and therefore void ; but if the i 
Boa!d^666» ^^ found tnat he was poffelled of fuch land for term of 
years adhuc ventur, '^hicn they appraifedat fo much, without 
mg the certain beginning or determination tliereof, it ba< 
well enough ; for tbey Ihall not be <x>mpelled to find a cert 
not having means to be informed thereof. And therefore 
twelve years fince it was agreed in tliis court, in Sir George 
bam V. Rolls, where an inqueft upon a fieri facias found, th 
defendant, againft whom, &c. was poflefled of fuch a term b 
date, &c. (whereas in truth it did not bear the fame date) (a 
the Ihcriff' fold the fame term, that the fale >vas not good, 
then the Court direfted the fticriff, that upon a new fieri fi 
Ihould be found, that he was poilefled of a ieafc for years gen 
yet continuing, and that he fold it, &c. and it would b 
enough. So here, &c. — And of that opinion were the 
Juftices : but the parties compounded the matter. And J 
the lelTor gave two hundred marks more to have afturance 
term. And fo it was determined, 21. Hen. b.pL 11. 18. E 
fit^ ** Execution.'^ Dyer\ 116. & 1 93. 4. Co. 74. 
(«) See II. Mod. 96. 

t'A»i|4. Button againft Long. 

If unUyof pof- DROHIBITION. And furmifeth in difchatgc of titlie! 
feflion be plead. A y 5 prior of Bradcjlokt was fcifcd of tlie reftory, wherci 
^ftUheJt'heuT^ ^^^'^^ ^^^ ^^^ of which the tithes were demanded, in fa 
% It fk f;»#^V e^ femcU from time whereof, &c. and at the time of the diflb 
tktdkjfoluhoHmvi Et ratione inde^ the faid land is dilbharged, &c. The dcf 
be travcrftd. travetfefli the unity at the time of the diwolntion. And the 
^. Co. 47. the plaintiff demurred. — Fenner and Clench, cateris Juj 
I. Leon. 331. ohfentibus^ held the traverfe to be' good : for although there 
wio/^'-o 551. ^^^^y ^^ poflellion from time whtreof, &c. yet if it were 
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eof tbediflblution it (hall be charged. But if thcr difchatgc Buttok 
been pleaded generally by prefcription, and not by rcafon of jy*"!^ 

ty, then the prefcription ought to have been anfwered, and not **"^* 
unity. And in Trin. 34. Eiiz. Calmady v* Wither^ it was fo 

ed in the common pleas. — Wherefore it was adjourned. 

Buckler agdinft Hardy. Ca8»i5. 

Antey45o. 
Micbadmat Tgrm, 37. i^ 38. EHz. Roll 1 159. 

JECTIONE FIRMiE. Upon a fpecial verdift the cafe was, Tenant for life 
Jmit'tw Buckler being tenant for life, the remainder to Chrl/io-.^^^^^ ^^ 
r BuckUr in tail, remainder to the right heirs of the faid Andrew^ If^waTd ^^ 
the land to J. S. for four years, and afterwards granted the ^'^th/re, 
erfion to one Kowj habendum from Mtdfummer next for the vcrfion,A^A«i- 
of the faid Andrew Buckler. After Afidfummer J. S. the kflee </*« from the 
iracd to jRow, and after that granted all his term unto him. "^j^'"««'«^ 
» entered, and granted the land to Hardy the defendant, to have ^,„7uvJid, * 
I to hold to him for his life : but no livery was made. Hardy jho' ihclcOec 
Bred ; and after the four years expired Hardy continupd his attomiandcon- 
leffion. Andrew Buckler levied a fine to him /i4r conu/ance de ^cys bU lenn to 
itccme cec, iffc. Chrijiopher Buckler the tenant in tail enters for ^]^i^^^^ 
>rieiture, and lets it to the plaintiff for years, upon whom the and ifThctenant 
bndant re-entered. Etji^ tslc. — ^The first question was. When foriifeaftcr- 
8 rcveriion was granted by Andrew Buckler to Row^ bahendum wara* levy a 
T Afu/fummer^ and the attornment to that grant is after Afid-^ fine <««*«• it is 
nwr, whether it be a good or void grant?— And all JHE his**cfbtl^^ 
STICES agreed, that the grant was void, being limited to begin at Ante, 255. 45d» 
ay to come ; for if it Ihould be good, the Icffor Ihould have a 2. Co. 55. 
ticular eftate refcrved in himfelf in the mean time, which can- Moor,4/.3, 
t be. So if the attornment had been made thereto prefcntly, yet !^'^^"' 33 1- 554» 
had been clearly ill. And although tlie attornment was r»?t ^^'^J}:*^^] 
I after Afidjummer, yet it cannot help tlie grant, which was void 3 com. Dig. 
the beginning ; for quod ab initio non valet ^ in traflu tcmporis con» 225. 
le/cere nonpoteji : as if a man makes a leafe for years, and before 2- Bac. Abr. 
c Icflce's entry he grants the reverfion, and afterwards the leflce J.^^- 
Iters and attorns, yet it is void ; bccaufe he had not at that time p^ft. j;^ 
rtvcrfion to grant. So in Trrjillians Cafcy one devifed his land be- 
lt the ftatute of Wills, and afterwards the ftatute was made, and the 
Jvifordied, yet this will is void: but if a man grants a reverfion, 
^hfHdum after tlie death of the tenant for life, it is good : for it is but 
limitation when he (hall have the pofleflion : but, if it were ha^ 
ndum after the death of a ftranger, it ihould be otherwife. — Pop* 
KU faid, it had been ruled, where a feoffment was made habendum 
^r Michaelmas^ and the attorney made livery after Aflchaelmasyyet 
was void* 

Secondly, Admitting tlie reverfion pafTcd not to Rcw^ when o^ a^^^fi^^ 
afterwards purchafed the term, and granted the land to Hardy purchafethe 
r his life, (no livery being made). Whether the land pafTed preocdiog fcafe 
that grant? — And Ga.wdy, Fenn£R, and Popham held, that for years, a 
Jtcrm paflcd; for 10. FJiz. Dyer, 277. is, where a termor for f^'^^^^^^J^^^^ 
iTB devifed the land to one for his life, that the term pafTed. So livcr3^'th^"gh 
!e% But Popham faid, if there had been in the deed a letter of roid,;sagood 

It of the wriD.^2. Rep. c^. fUe caie put that this eilate was odW an eaaxe ax Nqi2li« L« C« B» 
isfea'a MSS. 

CMO.£lrIZ, FART It. R r aXXOtTVf:^ 
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agalnji 
Haady. 



attorney to make livery, then perad venture it would hav 
othcrwife ; for thereby the purpofe of the grantor had appej 
pafs a freehold, and not the term only : but here is no mo 
tlie grant of his term during his life. 
Aftnclevicdby THIRDLY, Admitting he had the term or not by this 
• tenant for life Whether, after the term expired, he continuing the po 
toa difleiforis a fl^all be faid to bc tenant at fufferance ? and if he hath not th 
A«e,~^. Whctlicr by his entry he be a diffeifor? And then when . 
Buckler levied a fine unto hxxnjur conufance de droit come ceo, 
Co^Ut, 252. jg ^ forfeiture everyway ; for the conufor and the conufce a 
cftopped to fay, that he had not any eftate before the fine, 
gift of the conufor. Wherefore it is a manifeft forfeiture ; 
the entry of Charles Buck/erjtcnznl'in tail, is congeable. — "N 
fore it was adjudged for the plaintiff. — 5^/ S» C. in the Commoi 
ante^ 450. 2. Co. 55. Moory 423. 

Gregory againji Booker. 
nr RESPASS. The parties being at ifTue, the plaintifF 
* expedition furniifcd, that he was fervant to the IherifF; 
being confeflcd by the defendant, the procefs was awarded 
coroners. And after verdift it was moved in arrefl of jud 
trial if the (heriflf that the tales de circumftantibus was awarded, and returned 
afterwards fherifF. — This was held by the whole Court to be goo 
X^ZfVntihJ* for (laying the judgment : for it is as a mif-trial, not aided 
'r/!?^ ''* ' "i'_ of the flatutes ; for the procefs being once awarded to the co 
the fherifF afterwards is not the officer to return the jury, n 
than any other man ; and procefs ought always to be retui 



Moor, 42. 
2. And. 49. 
2. Cj. 5^. b, 
Dyer, 148. 



If procels of 
hah, eor, jur, 
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Ante, 574. 581, 
Poft. 894. 

Co. Lit. 158. a. 



Moor, 356. 
Yelv, 15. 214. 
twtra, 
5. Co. 36. 
2. Hawk. 425. 
429- 



Brownl. 134 bim who is an officer by law to return it ; otherwife it is 
void. — But afterwards, upon view of tlie record, it appean 
the tales was returned by the coroners, and their names a 
tliereto : wherefore it was without further queftion. 
Court faid, if their names had not been annexed to die 
circumftantibus^ yet it had been well enough, for they are a 
to the firfl panel : and it fhall be intended, that the right 
returned it. The ufual courfe is, that to fuch tales there is 1 
officer's name fubfcribcd, and yet it is good enough ; for it 
within the flatute of I'ork^ which appoints that the name 
fherifF fhould be fubfcribed. {a), — But it was moved, tl 
record of the fojiea is, that the tales were returned by the 
But the Court held, that it was amendable. Ani it w; 
accordingly ; and tlie plaintiff had judgment. 

{/%) Sod vide 21. Jac. i. c. 13. 

Cm 17. Pawlet againft Chriftmas. 

A variance in TERROR ^^ * judgment in the common pleas. The 
the habtai affigned was, Becaufe there were but twenty-three of tlit 

€9rpra fronfi names returned by the IherifF upon tiie panel, where there o 
x\Avtmrt, as to have been twenty-four ; and the trial was by ten of them, 
tl^T\^' ^^ tak^ de circumJlantibus.^^MX. becaufe this default was in tlie 
of the names of the jurors upon the writ of habeas corpor 
not upon tlie venire facias ^m which writ were twenty-four 
it was ordered to be amended. 

Coke. It hath been adjudged here, that when upon a 
faciai twenty-three were only returned, and a trial had by 



jurors, is 
amendable. 
Ante, 194. 
3. Co. 37. a. 
2 . Co.li. Dig. 
3'6. 3^7- 
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1, it waswell enough. — Popham, Chief Jufllce, That is true, Pawiet 
the trial is by twelve of them returned : but if in fuch cafe ^ **z*^*»ft 
be awarded, and the trial had been by part of the princi- **"^**^ • 
nel, and by part of the tales, it is otherwife. — rBut in the 
)al cafe it was amended, and the judgment affirmed. 

Doctor Herbert agaitift Munday. casb if. 

CTIONE FIRM^. Upon evldencea qucftion was moved : Contirmation. 
parfonage within the diocefe of PPlnton was annexed to a ^ j^^^^^l, 
dary in Sarum. The prebend in I. Edw. 6. lets it for nine- i.sid. 57.* 75. 
e years, which was confirmed by the bifhop, dean, and chap- 4*6. 
Sarum. Whether this were good without the confirmation '• ^^^' ^°- 
hifhopof frwtort, in whofe diocefe, &c. ?— Popham, C/^/V/'^-B^c.Ab.jyt. 
. This was in my time a ereat queftion ; but it hath been 

or three cafes fince relolved, that it is well enough. 
Jtoall the otlier Juftices agreed. 

lerton againjl Dodtor Cotton, Parfon of Finchley. Caib t^. 
HIBITION /or tithes of wood. And furmifeth, that A prcfcription 
thin the parifh is fuch a cuftom, that all the parfons of the that fuch i^id, 
urch, time whereof, &c. habuerunt et gavijt fuerunt fuch land manor washdd 
of the manor of FlnchUy^ in recompcnce of all tythe of asarccompcnct 
within the faid parifh. And it was thereupon demurred. — for all tithe- 
i^^ftrjeanty moved, that this prefcription was not good; for woo<* withia 
ids now in queftion, whereof tithes are demanded, were not ^^l^^^ ** 

1 to be parcel of the manor ; and then the land, parcel ofpo^'^^Q^ -^^^ 
mor, cannot be faid to be a recompence for all the other Hob. 42.' 
within the parifh, wherewith the lord of the manor hath Cro. Jac. 501. 
ig to do. — Popham, Chief Juftice. It may be, that at the «. Saund. 142. 
ling all the land withm the parifh was parcel of the manor, 

at then this allowance of the profits of this land was allotted 
harge of tythes of all the wood within the fameparifh ; and 
t the firft, it was all the land of the allottcr. Wherefore it 
judged for the plaintiff^ by the afTcnt of all the Justic£s. 
\ot V. Hearny foj}, 599. 

Bccknam again ft Rye. Case 20. 

ISPASS. After vcrdift it was alledged in arreft of judgment, judgment fhaa 
at neither upon the venire facias or d'flringas there was not be ftayed for 
irty return. — And it was held by thf. whole Court to be^*"^**^'*.''^^"™ 
caufc for ftaving the judgment ; and that it \i not aided bv'°'^''^!;'r "'Vo- 
lutes 8. Hau 6. c^ 12. 'or 8. Hen. 6. c. 15. or 18. Eli:,, c. 14. 7ZtoT^ 
:y aid mil -returns or infulTicient returns; but her^ is not4. co. 36. 
turn, and therefore not aided. And judgment was thereup- Cro. Car. ^^l^ 

fCd, i.Salk. 373. 

See 3. Geo. 1. c. 45. f. 8. S^«* vide AncJr. 

Penriiddock agaiy\fl Errington. Case 21. 

:SPASS of battery. The defendant was bail for ^. and 5- who ^^j*^^.^;; ^ 
etc afterwards condemned. And the judgment was brought ^^^ be charged 
ic exchequer-chamber by a writ of error : and there it was with cofts in a 
DOT tf the judgment be affirmed. -*•!. Roll. Abr. 331. C^. Jac. 636. 2. Mod. 79. S«lk. ^7. 
;jo. t. Term Rtp. 266. 371. 2. Term Kcp. 57. 7S. 

, R r 2 affirmed. 
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PiNRvfinocK affirmed, and other new cofts were given by the Juftices in th6 
Eur *NG ON exchequer-chamber ; And the record was remanded : and • now a 
' fiire facias was prayed againft the bail, as well for the firft damages, • 
and cofts upon the firft judgment, as for the new cofts. 
Dyer, 77. PoPHAM and FeN'ner doubted. Whether thofe cofts were well 

Port. 617. afleiTcd r for the 27. Eliz. c. 8. gives them not any fuch authority. 
t\ Com Di?. ^^^^ ^^ ^^^ common law no cofts were given upon a writ of error, 
^^^^ ' ' until the 3. Hen. 7. c. 10. And if tliis Ihould extend to thofe 
bougl. 572. in Afrits of error newly given, it would be requilite to advife. But: 
•^''* clearly the bail are not cha-geablc with thefe cofts ; for they take 

upon them to pay only ths condemnation of this court, and not 
of any other. — Wherefore a /r/V^ yarw was awarded accordingly, 
• ^ . the other Juftices being abfent, &c. 

See 3* Jac. t. c t. 

C^" **• Robinfon againji May. 

Onanufurious TNEBT upon art obligation conditioned to difcharge, or fave the 
countCTb^nd be plaintiff harmlefs from an obligation, wherein the plaintiff, as 

givtn to rave a* ^^r^ty for the defendant, was obliged to 7- ^' ^^ J^^J ^^^^' ^^* 
furety harmlefs, Thc defendant pleads, that the faid obligation to /. 5. was upoa 
andiwif an ufurious contraft ; and pleads the ftatute of ufury ; and dOn- 

djmniftcd, the eludes, etji mn damnificatus. And hereupon thc plaintiff demur- 
plcIdcd^uTbir ^^^- ^"^ ^^ ^^ moved, that it was not any plea : for although 
to it. the bond be void, yet he ought to fave him harmlefs from fuit, &c. 

Poit. 643. and here he hath paid tiie debt. — Tanfield. The plea is good j 
Cro. Jac. 33. otherwife the ftatute of ufury Ihould be defrauded ; for bv a com- 
Noy, 73. 2. paft the ufurer would fue the furety, and he fhould pay him, and 
'• ^""^' *94. have this remedy upon his counterbond. — The Court held it to 
« Bac Abr!' ^^ "° P'^^ » for' he ought to take heed to fave his furety harailefs. 
417. * Wherefore it was adjudged for the plaintiff.— Note. The rea- 
Cowp. 47. fon conceived, for that thc furety by intendment cannot know of 
tlie corrupt contraft to plead it in avoidance of the bond ; where- 
fore the principal ought to take care thereof. 
Casi 23. Middleton againji Hill. 

A judgment CCTRE FACIAS. Upon a judgment of 240I. thc defcndaaX 
conferred iiiail ^ pleaded, that he borrowed of the plaintiff lool. and contraded 
not be aroidcd to give unto him 20I. for the loan for a year : and for the paymeaC 
by pleading to a ^f ^^i^^ j^qI. ^\^^ plaintiff would have the defendant to confefsthaC 
\xV^t"ohJ^^ judgment, and pleaded the ftatuteof ufury to avoid it.— Godfrb^ 
by ufury. moved, that it was not any plea; for the ftatuteof 13. £/iz.c. 8. ft* 

I. Sid. 'Si. 5. {a) is, " all bonds, contrafts, andaffurances collateral, &c. Ihailb^^ 
a.sirangc,io43, void. "But here this judgment cannot be tenped an affarance, nc^^ 
Cow ' ":^33- be avoided by fuch a furmife.— And the whole Court was ot 
DMgi/ilo. ^^^^^ opinion, that judgments ihall not be avoided upon fuch fur-^ 
. * niifcs ; for if there had been any fuch matter thc defencUnt miglv 

have pleaded it upon the aftion brought, and not havefuffered * 
judgment. And although it may be a praftice to avoid the ftatut^ 
yet it fhall rather be tolerated than to avoid judgments upon fucP 
iuggcftioiys. Wherefore judgment was commanded to ocf cntcrcrf 
by nihil dicit ; becaufe the Court upon a former motion had givcfl 
him day for the amendment of his plea, and he had not altered n^ 
anicndcd it : for, as he affirmed, It was bis matter^ and he cowH -. 
not plead otlicrwifcr 

l(t) Set MtAnil. Cri6« 

YTfint 
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Hunt againft King. Cah t^ 

pOREMEDON. The cafe was fuch : Tenant in tail infeoffs A, In what cafe « 
* the iflue in tail; and afterwards diffeifeth him, and levies a ^"^^^".***^ 
fine. J. re-enters ; and after the proclamations paflTed, then J, vMc^*ft"6^o! 
iufcofe B. The tenant in tail, who levied the fine, died, y/, ^^^ 
dies. The iflue of J. brings a formedon againft B. Whether 3, co' ooV 
the eilate tail was bound by this fine ? was the queftion. — Pop- 
ham and Fenner held tnat it was ; but there was not any ar- 
gument thereon. Sed adjournatur {a), 

\a) Adjudged on a writ of en or, that the fine barred the entail. — Pod 6io* 

Martyn againft Burlings. Ca$ei5. 

ACTION for thefc words: ** Is Martynyoyjir attorney? He is Wonis which 
*^ the ft)olilheft and iimpleft attorney towards the law ; and if he *mp«tc /o//;r or 
•* doth not overthrow your caufe, I wi^ll give you my ears. He is a fj(^Vnt are*^ 
•* fool and an afs." After verdift for tlic planitifF it was moved, afUonabic^ 
that the words were not aftionable. — And fo the Court con- 2. Vent. 18. 
ccivcd upon the firft motion : but being upon another day moved i^op. 207. 
again, they refolved, that the action well lay ; for to fay, that ** an ^''>- ^*^- S^a* 
*' attorney will overthrow his client's caule," is a great llander, 4«Co.i6. 
andtoucheth him in his place. Wherefore it was adjudged for ** ^^•*97-l 
the plaintiff. 

Redfem agahft Todd. ^^'•'^- • 

A CTION for thefe words : ** He fhould have been hanged for a ^^'■'** a^»on-' 
"^ " rape, but it coft him all the money in his purfc.*' After *^^^' 
▼crdid it was moved that thefe words were not aftionable. — The 
Court refolved that the aftion well lay. And it was adjudged for 
the plaintiff, • 

Odiham againft Smith. Case 27. 

Alicbaelmas Term, 35. k3 36. Elisc, Roil tg, 
pRROR of a judgment in the common pleas. Trinity Term^ 34, The lord may 
^ Eliz. Roll 124. in trefpafs of his clofe breaking at IVytlJhaTn, '"'^•^^ ordiftrain 
and taking an ox there. The defendant juftifics for damages fe- ^^l,^l[X\t\fi^ 
fent in Black Acre. The plaintiff made a new aifignment of the ,^4 ; but for * 
trefpafs in White Acre. The defendant juftifies there as fervant 'otri^t cujtom,\\% 
^BeHnap Rudjione^ for that tlie plaintiff held of him the place, can only fe.zo 
where, &c. byheriot fervice (inter alia fcrvitia)^ as of his manor lljfn^^j^/g"^ ' 
^faulter^ and that he feized tlie (aid ox tlierc for an he- Ame,32V ' 
not. Whereupon the plaintiff demurred, and had judgment to ,, r^ii Abr 
jccovcr there, becaufe the lord could not feize an heriot fervice, ^si. 665. 
putheought only to diftrain for it. And error beingnow brou^^ht, KcI. 82. 
It-was affigned in tlie very point of the ji dgment. — Foster ar- p*'^^v.*9^ 
jwdfor the defendant in' the writ of crrcr, that tliere were two f '*]^^nd^''' 
gofes of the judgment. The one upon the point in law, tiiat an \\^ ^^^i *^^' 
Jxriot fervice is not feizabic, bccaufc it is a fervice which lies in Bro. Her. 6c, 
f^it und not in prender\ and all the pleading thereof is, that he ^»^'« Avq. 177* 
9 io&d thereof by the hands of his tenant, which cannot be if ^»^o- ^a"", 260* 
■chimfelf feize it. The other upon the pleading. For in the ^^^^^'u^T^ 
tiphe juftifies for damage fefant, wherein he claims not any pro- 16a. 
jKrty; amd ia the rejoinder he juftifics for an heriot, wherein he Lat. 37.95«i3<s» 
^^linisitts his: foitis contrary, and a deprtfure. Wherefore, 3B"'<*-3i3» 
«i'-*Bat Mill xaJB Justices fevcrally delivered their opinions, ^^Mod!\\^, 

QUb. Ttn. 148. 3. hi Com, 15, 3, B^c. Abr. ja. LA. ^^^, \^, ^^v 

Rv3 ^vA 
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OoiiiAM And they held, that an hcriot fervicc was feizable, and therefor 

sgainjl judgment was erroneous ; for where the tenure is, that the 

Ante Yi* ^^^^ ^^^ ^^^ ^^^ ^^^ ^^^ ^^ heriot, it is in his cleftion whs 

Cro.Ctf.ft6d. "Will take for the beft, and what he conceiveth to be the be 

may well take, although it be not fo ; and therefore the 

ference is betwixt a tenure of yielding annually an ox^ and of 

dering annually his heji beajl. For in the firft cafe, it is in th< 

nant's eleftion what he will render ; but in the lall, the lord 

eleftion what he will prcnder\ and therefore Pop ham faic 

at this day, one makes ii gift in tail, or a leafe, rendering anm 

his beft beaft, the leffor, or donor, may feize what he thinl 

be the beft beaft : as if I give to one my beft horfe in my ftabl 

Po* Lit. 145* *• well may take him without my delivery. So by this referva 

k is quaJi2iV\ agreement of the tenant, and a gift by him, iha 

lord at his election may take his beft beaft ; and otherwife tlie 

Ihould not have it ; for if tlie tenant will not render it, bui 

lord be put to diftrain, he can never have that which is refervec 

that only which is received. Popham and Gawdy faid, V 

the lord feizeth it, it is quaji 2l feifm by the hands cf his ten 

for it was by his agreement at the creation, and as a gift by 

Jotrcfpafs, the ^5 ^q the objeftion againft the pleading, they held it t 

ficTfor^dJw.ijrf^^'' enough ; for by the novelafftgnmertt the bar isout of doors 

jtmfant. The as if it never had been pleaded ; as 27. Hen, 8. pi. 7. is. It ma 

plaintiff new af- that he took an ox in Black Acre^ being his own land, for da 

figns; and ^y^^fefanty and another ox in ffVite Acre, as for the heriot ; fo they 

fi« >"V." a!', w^^^ ^^"^ together : and if the Cc^fe be fo, he could not othe 

rw/. Thedc- have pleaded it. Wherefore they all refolvcd for the plainti 

partiirc is im- the writ of error ; but they faid they would aclvife and confer 

materia]; forby the Juftices of the common pleas, to know their reafons. I 

^^^ *T ^f^'^ ^^^^^ ^^ ^^^ ^^^' that the judgment in the common pleas was ^ 

out of doors!! * only three Juftices were there, and one of thofe three was ag 

J Rol Ab 8 ^hat j"<^g"^cnt. Et adjournatur, — Afterwards in yl-Z/V^. Trrm 4 

j! Term R. 479! 4^* i^^i^^ the judgment was reverfed, for the matter in law. 

Ca8£ 28. Goodale a'^ehijl Butler. 

Ea/hr Term, 38. Eliz. Rdl 1 1 8. 
Aclergymaft TNFORMATION upon the 21. Hen. 8. c. 13. f. 26. ofnon 
^'ith cure of fouls ^ dcncy. Thc defendant pleaded not guilty ; and a fpecial 
inuftrtfidei« dift was found, that the defendant was parfbn of Do^nko 
hoy^k'^i^ffhc-^^^/^^^^ ^^^^ ^^^^^ ^ parfonagc-houfe and glebe-land withir 
Jives in any panfli ; but he inhabited not therein, but in a copvhold tener 
otherhoufe,tho' which he had in right of his wife in thc faid parifh ; and h 
Within his pa- w'ays fervcd thc cure: and, Whether this were a non-rcfic 

r.^j'^LTi'" ''^within the ftatute ? was the queftion.— After arcument by 1 
liable to the pc- ^ , , . . -^ i a r 1 1 - t 1 -\ 

naltiesof 2t. TiELD for tpe plaintiff y andATHOEybr tbe defendant ^ t\\t. Ju 

//>/»8. c. 13. deHvcred tlieir reafons fcverally. Gawdy and Popham 

^•^6. that it was not a refidencc according to the ftatute, whicl: 

6. Co. 27. b, made for three caufcs. Firft, That the cure fhould be fe 

BrownJ. 54. Secondly, That the poor fhould be fed. Thirdly, That thc 

Coldf. 169. fonage-houfe fhould be upholdcn and maintained; which 

cannot be, if the incumbent doth not inhabit it. And if thc 

tute fliould be otherwife conftrued, many inconveniencies w 

cnfue; for parfons would purchafc otlicr houfes within •tbeii 

ri 



Michaelmas Term, 39. and 40. Eliz. In B. R.' ' jl^J 

riflics, and be always rcfidcnt upon them, and fufFer their parfon- OoorAit* 
age-houfcs to decay, zxiAjUnluate their glebe-land, and meliorate 3*^^'^^ 
their own poflcffions in prejudice of their fucceflbrs. And, as 
Gawdy (kid, tlie flatute, which laith tliat '* he fhall be rcfident Mw>r,54o. 
" upon the benefice,'* ihall be intended where there can be a refi- J^^^ •'♦^* '^ 
dency ; for he cannot be refidcnt upon the tithes, nor upon the j. guift, ,3, 
plcbe-land, where there is not any houfe ; therefore his only ha- i.Co.98. 
bitation is within his parfonagc-houfe.— tClench and Fenner 4- Co. h. 
\ centra. For they held, that if he be rcfident within his benefice, 5- ^o. 22. 
(which extends to the whole pariih) it is fufficient : but if he be * ^o. 73! 
rcfident upon anv other houfc adjoining to his parifh, but not co. Lit. a9« 
widiin his parifn, although he every Sunday and holiday ferve Hard. 387. 
the cure, yet it is not fufficient, as it was adjudged here in Brown '• Vcm. 145. 
v,HudfQn{*). And they faid, that the intent of theftatute for his Andr<!^'sfl9i! 
rcfidcncy is, that he Ihould pafccre grcgem ciboy exemploy ct verbo ; all strange, 1 103. 
which he may do, when he is rciident in any part of the parifh. i.Bl.Rcp.9o6. 
The ftatutc is in the disjunctive, viz, ** in, at, cr upon his bene- 
fice;" it ^in disjun^liv'ts fuffiat untan effi V€rum\ and it is clear, 
that all the pariih is his benefice ; fo he is rcfident in his benefice. 
But peradventure he is not refideut upon his benefice, unlefs he 
inbaoits within the parfonage-houfe (But Note, The ftatute is 
in the copulative, " in, at, and upon his benefice"). The ftatuto 
alfo cannot intend refidency upon the parfonage-houfe ; for there 
be divers paribnages which have not any parfonage-houfe {a) ; 
but it may be aliened by the former parfon, with the confent of 
his patron and ordinary, or let out, fo as his facccflbr cannot have 
it; and therefore his refidency may be in any other houfe within 
the pariih. Wherefore, &c. And Fenner laid, that L, C. J. 
Anderson was clear of his opinion, that it is a fufficient refidence, 
if he inhabits within any part of the parifli. Et adjournatur (b). 

(«) Where there i>a parfoi^age-houfe, ih- (b) Lcro Coke fays, rt was rtjalved by 

ftdor muft himfJf pcrfonally rcfide in it; tbt Court in E-i^icr Term followir.g in la- 

and the w? nt of a prirfonajc houfe is no vcur of the plaintiff, ih^ this was a »«».» #• 

excuie for liisrefidinR; out of /if />tfri^ A'ij. T'^'fiHry.— 6. Rtj). 21. b. 
£ 16. (?. 3. Wilklnfon V. AJcctr. Cowp. 
09. Sec aifo 5. Burr. 2722. a.cotd. 

;•) 2. Roir* Rep. 95. 

Hcddy againft Wheclhoufe. '^^ *'* 

Ame^ 558. 
THEcafc was now moved again. — And after argument at the bar, ifllbcrties c^c- 
PopHAM, Gawdy, and Fenner delivered their opinion, ^*<^^ ^^-^ ""''* ^y 
That by tlie faid grant of a fair am omnibus /ibcrtatibus, t^c. toll is h^'lk^io d.*^"'"^ 
not due nor dcmandable , for toll is not incident to a fair, as crovv;^ they «ro 
common experience proves ; for the grcateft part of the fairs in not merged j 
inilofui have not any toll. But by exprcfs words in the king's ^"f ifihey wcr« 
grant, tlie grantee may have toll; fo he mnv have poizage, or pon- ^Pv**^''**^"^ ^^ * 
tagc: for the fubjefts thereby have a greater benefit for the ]" p"'J|'^^^^^^^ 
Bioaey they pay for it, viz, in the one cafe, true weights ; and in cxtina on thdr 
thcomer ca(c, of paflage over water which otherwife was not well rttum to ii^e 
fcrdablc. But Poph am fald, tlie cafe may be, that by the king's *^y^^."' ^^^ ^^-^ 
grant with fuch words as here, toll may pafs : as where one halh Ji^cm*«rf^^^ 
a fair by grant or prefcription, whereto toll hath ufually been ,^^^AnU*^sS. 
paid, which afterwards is forfeited to the king, and the king then j.inft.iao. 
M9Qrt^;4* ^CqiS^. bt Jona,2S5-a7o.'' i. And, 87, Dyer, 327. 3, Mod. too. «. Sura. 117U 

& r 4 gtUXU 
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Hti>»T grants it eum ommhus llbertatibus adhujufmodlferiamjfeflaf, 
Ag^ this ^rant the grantee (hall have toll, for toll was forn 
WiEEiHoaiE. longing thereto. And therefore the king's grant did no 
5. Co. »5.b.3o. new fair, but the ancient one ; for it was not extinft by 
10. Co. 6f. poflcflion ; and therefore there is a difference, that fuch 
which a common perfon hath by prefcription or gi 
which if the common perfon had not, the king hirafc 
have throughout £w^Aj«^/, as waif, eftray, wreck, &c. the 
common perfon ham them by grant or prefcription, 
come to the king by forfeiture or otlierwiie, they are ex 
cd in the crown, and the queen (hall have fuch libertic 
prerogative, and they cannot afterwards be granted but 
creation. But fuch liberties which a common perfon 
grant or prefcription, which tlie king (if fuch prefcri 
not been) could not have by his prerogative, as warren, j 
market with toll, &c. if thefe come to the crown, &c. thi 
ineffiy and are not extinft ; for if the king Ihould not t 
by this means, they would be loft. — Wherefore, ahfente 
it was adjudged for the plaintiff. 

pAii 30. The Earl of Shrewlbury againft Sir Walter Le^ 

On a/«>»/afii»r CCIRE FACIAS in chancery, as adminiftrator to G< 
as adminiftra- ^ of Shrewjbury^ upon a reconufance of four thoufan< 
xMy^tltntn conditioned for the performance of covenants. The pai 
piwdS^wiUTa ^^ ^^^^y it was fent hither to be tried ; and it was fom 
froftrt. plaintiff; and now moved in arreft of judgment, becauf 

Ante, 55X. mentioned in the writ, qu^d profert Utcras admlnlftrationls, 
I>oug.4.n.(i.) — But becaufe it was in a writ founded upon the re 
Scei.Bac. Abr. the courfe is not to mention it in writs, and fo be all 1 
Sic ca^ the^ ^^^^ ^" ^^^^ chancery, it was th^reforp r\iled to be wel 
cit^!" Vide ^T. Hen. b. 

(tf) Sec 4. ic. 5 Ann. c. 16. Hob. 233. i. Vent. 2^1. 1. Sic 

Caii 31. Grondy againft Ifcham. 

Hilaty Term, ^S. Eliz. RoIlSzS. 
Outlawry re- TERROR to rcvcrfc ail outlawry. The error affign^d wa 
""^Imonof**! thef^//V/5 was— r/?r Edmundo Anderfon ; fo as T was 

tS^in\Ts°fJ?/of ^°^ ^^^ ^^J^^ ^^ ^^^^ warrant of the writ, and fo it is c 
the writ. writs ; and therefore the outlawry was revorfed. 

l.Com.Dig.46. 1. Show. 80. 3. Bac. Abr. 767. Dougl. 194. 

CAft 32. Waterhoufc againft Woodftreet. 

In the Exchequer Chamber, 
pnaflets found CRROR in the exchequer chamber of a judgmen 
judgment ftiaii *- queen's bench for lool. againft an executor, who pk 

d^bt bunhccx! ^^^^ "^^^"^ ' ^^^ ^'^^^^ ^^^^ ^^ ^^^ 5^'* ' ^^ judgment, " 
ecution fliall bi *' P^^^^ dcbltum pradi^Ium \ et quod hah cat exccttiionim de I 
only for the af- •' tons, t^fc.'' The-crror afTigned is, Becaufe the judg 
fets in hand ; for the entire, where it ought to have been but for thc/^ 
« m^'te hid" ^^^ ^^ ^'^^ ^^^^' ^^^^^ ^^"^ judgment fhould be for the en 
afterward! on ^^^^ ^^ might h^LYtfcire facias upon the judgment, whcE 
the judgment, fcts came to thc executors ; andfo is 46. Ediv. 3^. pL 9. ; 
Ante, 3 1 S. the precedents hcrc», viz, Pafch, 31. Eti%. Roll i^l. inter 
Po(t. 887. Me/ford, Hill. 36. Eliz. Roif^iS. and Trin. 38. Eliz. Roll i 
J. Co^ 134. a. jjjg Jufticcs demanded more ancient precedents, and wot 

Cro.Car. 373. •' * . v .. « 

167. i.Ro.AI>. 9»9* Mcor,i46r Cowp, 193. 



Michaelmas Term, 

3g. and 40. Eliz. In the Common Pleas, 

Sir Edmund Anderfon, Knt. Chief JuJlicCn 

Thomas Walmfley, Efq. 1 

Francis Beaumond, Efq. > Jujiices* 

Thomas Owen, Efq. J 

Sir Edward Coke, Knt. Attorney General. 

Sir T. Fleming, Knt. Solicitor General. 

Gorges againjl Stanfield. Cawi. 

WASTE in cutting down three hundred oaks. The defen- it j, waftc fa-* 
dant> as to two hundred, pleaded, that the houfes let to lefTeetocat 
him were ruinous, ^c. and he cut them down to <iown timber- 
rqp^T thofe houfes ; and as to the refidue, he cut them dovvd, and trce.»orthcpy- 
kccps them to employ about reparations, tempore opportuno^ isfc. ^J* ^,J^j!!ai 
Upon this plea the plaintiff demurred in law. — And by all Tuz be occ/t/im. 
Court (fans argument) it was licld to be no plea: for it it IhoulJ, Co. Lit. 53 H. 
every farmer might cut down ail the trees growing upon the land, * Ro- ak%io. 
when there was hot any neceflity of reparations. Wherefore it "*J|*- *3V 
w« adjudged for tlic plaintiff. \\['''' ^^"*- 

Lcuknor againft Huntly. Ca«i. 

T\EBTuponan obligation. The defendant pleaded, ^hatonc^^^^^ 
^ Jacques brought debt in London againft the plaintiff, and ac- 4,^,^^, a tl^a 
cording to the cuftora there, attached this debt now demanded in in bar tbat the 
the dctendant^s hands, and pleads the recovery, and judgment J^ebtde.r...nj*e4 
there, &c. The plaintiff replies, that before the attachment, the Ji,*^^^^""^ ^'^ 
laid ^flr^wrj brought debt in the queen's bench againft the ^o\v \^^^^ ^^^^^^ 
plaintiff for the fame caufe ; and, hanging that fuit, this attach- fuitof a uiiirl 
went was made, &c. And it was thereupon demurred. — Glan- perfon agaiml 
viLE,/or tBe defendant, moved, that the plaintiff fhould be barred : ^'^« p^-^mlff^ m 
for although one cannot attach a debt in London, for that a fuit ^^^t ' ^ 
is here depending in the queen's bench (as it formerly hath been po^, ^fj' 
nilcdinthis court), yet one who hath conceived an aftion here, 
niay aflSrm a plaint in London for the fame debt, and may make an ['r ' ^^ 
attachment of the party's debt, according to tliccuftom ; for there a.ch.Car.23*, 
th^ debt in qucftion is not touched by the attachment; and the i. Bac Abr. 
plaintiff might now have pleaded this attachment in bar, for fo 651. 
tnuch of his debt in the aaion brought in the queen's bench. — ** ^^R«P-7^ 
The opinion of the whole Court was, that the plea in bar. was 
p^: 4nd judgment was commanded to be entered accordingly {a). 

(a) This judgment was reverfed on a point of form.— Folt. 713. 

Rotherham againjl Green, Ca$« %. 

TRESPASS. The defendant pleads, that ffilliam Green, his ^ ^^j^^. J 

father, was feifed in tee of a tenement in L. and that he and ofacom^r^on^ 
^ hU anccftors, and all thofe, &c, in the faid tenement, from time extinsuUhes rja^ 
whereof, &c. "have ufed to have common in the place, where, &c. whole 
^ all their beafts levant et coucbant upon the faid teivemcnt ; and x. And, 89. 
4ut it defcended unto hina, &c. Iffue was taken upon the pre- Coidf. 1x4. 
'fe^ODi undafpcciaU verdift foijind, v/z, diat Edivard Green:, ^^^^^'^'^ 
•* • ' ' ' » graudf^AlkCt 
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^•^""^*' grandfather to tfie defendant, was fcifcd of the tenement; 
Cat'iK. ^^^^ ^^ ^"^ ^^' ^^^ anceftors, and all whofe, &c. from timewhe 
&c. hadufed commoTi, &c- (according to tlic prefcription) ; ar 
being fo feifcd, releafcd to Sir Thomas Rotbcrhaniy the plaintiff' 
ceftor, all his right, and his common in part of the land, wbe: 
had the common, and died; ai^l the tenement defcended to /i^ 
Greeny and from him to the defendant. Etfi, fefr. — Drew pi 
judgment for tlie plaintiff. For by relcafe of the common in p; 
the land, the whole common is gone, and extinft ; for othei 
the tenant of the refidue of the land Ihould be charged with al 
common, which is not reafonablc. And thereupon it is, thai 
lord releafeth his figniory in one acre, all is gone: as 21. Ed 
** Scire Facias y"^ 111, \s. — Spurling e contra ; becaufe the com 
IS appurtenant, and it is for the manurance of the land, and fl 
withcommon right. — ^Anderson. This is not a common of( 
mon right ; for if. is for fwine and fheep, and it is not like t< 
Dyery 339. where the lord improved part of the common, lea 
fufficient to the commoner, and infeoffed a commoner of tliat 
improved ; for there the common is not extin£^ ; becaufe the 
improved was difcharged of common before the feoffment, 
this is like to Ramptons Cafcy which was adjudged in 
court; where one having common in a great field, wherein n 
men had land, he purchafcd an acre from one of them, it wa* 
judged, tliat all this common was extinft, &c. So here the c 
mon alfo is intirc through the whole land : wherefore a releai 
part Ihall difcharge the whole. The prefcription alfo is gen 
4. C0.3S. a. to have common in ail the place, where, &c. and the jury 
Ante 57e. found a releafe in part of the land, and therefore the prefcrif 
Cro*'car.*i^i. is fnvind againft the defendant. — Beaumond and Owxn a{ 
with him in both points : but Walmsley held, that the c 
mon w^as not gone for the refidue ; becaufe this relcafe went ii 
nefit of the ler-tcnant, and it was as an improvement by him: 
as touching the prefcription, he agreed, that it was found again! 
defendant, for the reafon abovcfaid. — Wherefore they all aj 
againft the defendant. And it was adjudged accordingly. 

^^•*4« Tifdale cgainji Bedington. 

An aftion docs A CTION upon the ftatutc of maintenance, for maintainii 
pot lie ior main- ^^ f^Jt in the fpiritual court — Warberton moved, that 
cchancc '»n^^«^hc jj£^j^jj j^y ^^^^ . f^j. ^j^^ ftatute of I.Rich, 2. c. 4. whereupon 
jpin.ua cour . ^£^j^j^ j^ founded, is to be intended only of maintaining fuii 
•i Hawk c 84. ^^^^ ^^^^^^ of common law: and upon view of tlie ftatute, 
f/^5^ ' ' "whole Couht wr.b of that opinion, and willed him to dei 
—Drew remcnribercd a cafe in the court, mEaJicr Term 37, . 
Corf/fantlne v. Barns, v/hereupon it was ruled, th^t np aftioi 
for maintaining a fuit in the fpiritual court. 

^»* 5- Edwards againft Peel. 

By the grmt of (^UID JURIS CLAMAT upon grant of a reverfion by 

• reverfiooarc- V^ ^y /, 5, j^d ^g tenant pleads, that /. S. had nothing ii 

imamder wiU ygyfion at the time of the fine levied,-— G;. an vile moved tc 

PJowd. 154. Court, that tlie truth of his cafe was, tli^t the land was the li^ 

Hob. 27. the tenant for life, remainder to /. S, in fee, who by fine gr? 

Ld. Raym. 187. {tby tb^ ttawcpf ^rcY^rCoiJ.— WAI^MSI-liY. \\ W WacUiQlU 
^i|.BU Com. 37^4 » ^"^ 
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the rcvcrfion pafled by that fine, and vou may Ihew that fpccial ^*^^*^' 
Rtttter in your count, and that will help you. S^uodfuit conceffum p^^2. 
ftr omrus yujlitiarios. 

Somerfet againft Markham. Ca€e6. 

PROHIBITION, to ftay a fuit in the admiralty court.— It was Prohibition. 
^ agreed PER Curiam, that if one fuedin thefpiritualcourttbr a Ante, 88. 
liiatter whereof they have jurifdiftion, and therein a plea is plead- Port. 666. 
fd, which is triable at the common law ; yet if they will allow the Cowp.421. 
plea, they (hall have jurifdiftion thereof, and try it ; othcrwife a 
prohibition lieth. — It was also held, that it one anfwers to a 
fuit in Xht fpiritual court, and fufFers fentence to pafs againft liim, 
he never (hall have a prohibition {a) : and if he brings an appeal, (^j ^€trt, H 
the defendant in the appeal (hall not have a prohif^ition. And it appears that 
this was the principal cafe here, and ruled accordinely. ^^c fpiritual 

^ ^ ^^ court had j« 

tt^itizMice ef the caufe .' — Cowp. 424. Dougl. 378. I. Term Rep. 552. 2. rcrm Rep. 473, 
3.Tc:ni Rep. 3. 315. 

• Wykes agahift Tyllerd. Casi 7. 

B EPLE VIN. The defendant made conufance, as bailiff to one a rent may b« 
•^ Ryfden^ for rent rcferved upon a bargain and fale of land by rcftrved upon % 
indenture enrolled. 1'he plaintiff thereupon demurred. bargain and Oie 

Glanvile prayed judgment for the avowant : for he faid, he ^^/^T ^^ ^'' 
knew not any caufe of demurrer, unlcfs it were, whether there and the barg Jul 
might be a refervation upon a bargain and fale, which is a com- or may diftraiiv 
mon cafe ; and held that there may. ^^ ^ 

Walmsley. But I will maintain it by reafon : for nothing j.i^ou\^^]** 
paffed by the indenture but the ufe ; how may then a rent be re- 44X. 
fcnrcd thereupon ? »• inft. ^7J- 

Anderson. It is clear, that at the common law fuch a referva- \^^' ^^ 
tion had been void : but now the bargainor ihall have the rent by car'th! i^eL 
thcfaving in the (latute of ufcs, *' whore any are fciled, to the i. Woo«l'«Coii* 
"intent that any may have a rent." Andfo it was holdcn in Dan- 258. 
\i\ti Cafe. And I havefcen a judgment in the very point, that the 
fcirvation was good. — And fo all the Court agreed in this 
cafe. Wherefore, without further argument at die bar, or bcocl\, 
; it was adjudged for the avowant. 

\ Stratfield agiunfi Dover. Case.s. 

Trinity Term , 39. Elix, Roll \()\\, 

*rRESPASS. Upon demurrer the cafe was, Tenant in tail of a a fine by a H;f. 

gift from the queen is difTcifcd. The difleifor levies a fine rcirccofaneftitc 

with proclamations ; the five years pafs; the tenant in tail ^i^s : |^^*^f^'^^|jj^'^ 

Whether the ifTuefhall be bound or not? was the qucftion. ^^^ ^^^^^ ^^^^ 

Anderson held, that the ifliie Ihould be bound : for he is not claim, (hall net 
I bdped by the 34. Hen, 8 c. 20. [a) although it hath been bar the iffue in 
conceivpd, that where a fine is levied by a tenant in tail, his iffue ^*'^' ^^^^ ^^ 
©ay be aided by this ftatute; which the other juftices agreed unto, [hc^crown!* 

Walmsley. This cafe is to be well advifed upon; for he con- co. Li:. 373. a. 
ttivcd, it was to be remedied by the equity of the ftatute: it would Mocr, 467. 

tCo. 78. a. Cro. Car. 430. Sed vide i. S d. 166. i. Wilf. 175. 4. Bac. Abr. 196. 4- Burr, vkt^ 

(«} This ftatute docs not extend to an to the king:. — Co. Lit. 372. b. Cruifc, 
•fee (ail made by a fubjcft, though he af- 255. |'i|;ct, 93,, 
^'Wiidi ipafitt VcA remainder or reveriioa 

ptherwife 
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Stbatftcio othcrwife be 2 comnton mifchicf, diat donee m tail of the kin^ 
Dot u. ^^u'd fnfFer a diffeifiny and the diflcifor fliould kry a fine, and 
tbercby^harthc iflue (^). 

{h) It was moved a|;!iiii> and adjudged for the deiendaiit* 

Casb 9^ Read ^^^i^ Burley. 

Tare which has j\ EPL£VI N. A clothicr pxrt certain wool to a fpinner to fyin 
^Ma^wii^ ^*^ afterwards came with an horfc to bring back the yam 
wtdaoeish. and becanfe there was not any beam or wddits in the fpinncr'i 
i>cMir*s bonft to houic to weigh ity the clothier and fpinner, oy the leave of one o 
be wdghed, the neighbours, who had abeam and weights in bis honfe^broi^h 
^^^fchTb^^jT ""^ borfe thither, and entered therein to weig^ the faid yam ; anc 
Aitthk^cDU ^bilft they were tliere, the landlord of the houfe diilraincd tb( 
Sec S.C. ante, horie and yarn for his fervices : and. Whether the taking hereo 
^. by diftrefs be lawftd, or not I was the queftion upon demurrer. 

And£Rson^ Beaumond and Owek held, diat they are not dif 

trainable ; for the trade of a clothier is fra b§no pubftco, who ough 

to be allowed all necefiary means; and wiAont doubt clotli put t< 

a weaver to be woven, or yam in an houieto be fpun,are not dif 

Har. Co. Liu trainable (gyo^/ W ALMSI.EY agreed) v and weiring it is as ncceflar 

47. a» as tlie former: wherefore the yam brou^t thither for that pur 

Note(i2»)ft pofe, and the horfe which brought it, are privileged, and arc no 

^'^. iTcS. diftrainable. And although (as it hath beeniatd) if the weighio] 

il Rod. Ab. h^ '^^"^ ^^ a public houk for that purpofe, they had not bec] 

46S. there diftrainable ; for it is a place privileged for thcfe purpofes 

•• Bulf. 170. as a farrier or taylor^s fhop ; but being now brought to a privat 

^sSl.*^' houfe for that purpofe it is not fo; he faid, that the caufe of th 

See the cj^of bringing privilegcth them : as a horfc which carricth com to 

FrandsT.Wyat, market, and is fet up for a time in a private houfe, is not dif 

|.E\Mrr.s49S. trainable, as Beaumond faid, hecaufe his purpofe of brin^nj 

the horfe was /ro ^(?«a ^w^/if*. — OwEii.alfo held^ that they wen 

not diftrainable for another reafon, for that they always were ii 

thepofleflion of him who brought them ; as it is of a horfe where 

upon one rides. Wherefore, &c. 

Walmsley e contra; becaufe it is not averred that it was 
common beam, or place for weighing ; for there is a differenc 
t>ctween a common place and a private houfe. 

Sed adjournatur. And after^vards it was adjudged, tlia^t th 
^iftrcfs was not lawful. 



w» 



Hilary Terai^ 

40# Eliz. In the Queen's Bench« 

&> Jdin Popham, Knt. Chief Jujike. 

Sir Francis Gawdy , Knt. ^ 

Edward Fenner, Efq. > Jujlices. 

John Clench, Efq. . ^ 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor General. 

Hobs agairift Tedcaftle, Cas£i. 

H'Jary Tirm, 38. EUk. RolI^y6. 

AUDITA QUERELA. The cafe upon demurrer was, . , . 
A TeJc4fikTxitd a bill of debt againft HoUoway in this court, dicK"^ 

* -^ who put in bail {Hobs the plaintiff, and another), which ^^uif u award- 
is entered in this manner: ** that tliey acknowlcdged,that if the de- cd againft hii% 
" fendant was condemned in that luit, that he fhould pay tlic the bail upon 

* condemnation^ or render his body to prifon, otherwife they ^ay'bc^dar! 

* would pay the condemnation for him." Afterwards HoUoway chatted. 
tbedefenaant was condemned, and died before the condemnation Poft. xS6. 733. 
&tisfied, or his body rendered, &c. Whereupon a [cure facias was «• ^oli. Abr. 
iwvded againft the bail ; and after two nihils returned, execution 333 339* 

was awarded, and the plaintiff taken m execution : whereupon he ^^^ *^ 
brought this audita querela^ furmiling the death of the faid Hollo Moor^^ji! 
007 the defendant. — The Court demandedof Kemp their courfeCro.jac 474 
in this cafe of the time of awarding execution againft die bail ; 98.4^1. 
who laid, that always after judgment they awarded a capas againft ^^P* '^^* 
the defendant; and upon a non efi Inventus returned^ they awarded a kuuxJ,^A^, 
fcire facias againft the bail. But there was not any capias awartkrcT 4. Leon. 36. 
here againft the defendant. The Court held it to be very rea- Ld. Raym, aS^ 
fonable not to fue execution againft tlie bail, until there was de- H5^ 
&ult in the principal. The reconufance of the bail that the prin- ^;f ^""^^66^ 
cipal (hould render himfelf, &c. is to be intended upon procefs i. wiu-.'^ieo.* 
awarded againft him, &c. a*nd here there was not any procefs Bui r» 1360. * 
mrdcd againft him in his life-time, and therefore the bail is '• ^^^' Abr. 
iifcharged. And fo it was adjudged for the plaintiff. *'|*^^ ^^ 

Dougl.45. a. Teim Rep. 576. 3. Term Rep. 390. 

Charter againft Pceter. case 2. 

FACIAS was awarded upon a judgment given in this a veiuiitiomi tx^ 
court, by force whereof tlie Iheriff took the defendant's ^cf.Ji (hall go 
goods in execution ; and before fale, the record was removed by forthefakof 

* writ of error into the exchequer-chamber, and a fupcrfedcas Y^l^^^'' 
^Warded. And the iheriff returned upon the fieri facias z k'l* jj^^^ J^pfrjt. 
*ure of the goods, and that they remained in his hands pro dtfedu Ante, 138. 
^'^ptorum : and he alfo returned, that nfuperfedeas was awarded, &C/ ^oH. 60a. 

^dir.44, Sid. 438. 2. Saund. 47. Mod. 751; Vent. 52.95. Cro. Jac, 515, Godb. 176. 
<*Biinr.25. ^* M(3d. 293, Cowp. 406. a. Bitc. Abr. 370. 4. Bac. Abr. 6S5. 2, Hawk. ^it. 
«»T«itaRep. B.R,730. 
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Chai'tf* ^nd hereupon it was prayed for the defendant, that he might ha??f 
pfETE*. reftitution of his goods. — But all the Court held, altbowgh this 
record be removed, and notwithftanding the fuperfedcas awarded, 
in regard it came noc unto the fherifF until he had* begun to make 
execution, as appears by his return, that a venditioni exponas fhall 
be awarded to perfect it ; and although the plea roll be removed, 
yet it fliall be awarded upon the return of t\\c fieri facias^ which re- 
mains filed in the ofSce. And fo it was likewife done in tlie cafe 
of Sir Aides Corbet v, Rookwoody Trinity Term^ 39. Eliz. Roll 406. 
in this court ; although tlic record was there removed by a writ 
of error. Vide Dyer^ 99. 

See 3. Geo. i. c. 15. f. 19. 

<^A<i 3. Raflal againjl Turner. 

39. £//z. Roll ^11- 
If a copyholder p JECTIONE FlRMiE. Upon a fpecial vcrdid the cafe Waf, 
for lite conr»mit i- 'Jayie Cundy, tenant for life, revcrfion in fee of a copyhold to 
e^'tl'lXncla^^^ //'"//Ti^;.-! Cundy \itv fon. The tenant for life fells it in fee ; and 
not that inVc- , f^^ aflurancc it was devifcd, that Ihe fhould make waftc to com- 
mHndcror 1^ nu"t a forfeiture, and that tlie lord Ihould enter for the forfeitiTrCt 
vcrfiofi fhall be ^nd Ihould grant it to the vendee in fee. She committed waile in 
fwfciiedi cfpe- '^^"""S ^^ out-houfc, which was prcfcnted ; and the lord feizedit 
feiiure wa» ocA- ^^^ ^^^ walle, and granted it to the vendee upon condition that he 
lufivc. Ihould rebuild the houfc, and that he fhould pay fuch a fum to 

Poft.sSo. the vendor. The tenant for life died ; the heir m reverfion (being 
1.R0II. Ab.5cS. admitted) entered upon the vendee; and, Whetlier his entry were 
r.Co. 107.3. congenhle ? was the queftion. — Gawdy held, that it was ; for the 
Vtlv. 1. coJlufion betwixt tlic tenant for life and the vendee to take away 

^T"rii*°^ the inheritance is apparent, to which fraud the lord was Qonfent- 
Hob. t77^ ^*^S » ^^ ^^ manifcft by his demifc by copy to the vendee, upon die 
Cro/car,*7. conditiony///»v7, Is^c. ; therefore he Ihall not have advantage of this 
t.Wiif. 13. 16. forfeiture, elpccially againft him in reverfion, being a flranger. 
i.Bac.Abr.487. And he conceived that no forfeiture of a tenant for life fhall by 
GUb^^Tcfl'^ 2I'. '^^ prejudice him in reverfion or remainder ; as, where tenant 
300. ^^^ ^^^^ ^f ^^ olfice commits a forfeiture, it fhall not prejudice hiiu- 

Ld.Raym.iooo. in reveriion, as 39. Hen, 6. is. So here, although it were a for- 
Cowp. 702. feiture during her time, whereof the lord might have taken advan— — 
1. Term Rep. ^^^g^^ y^^ j^ ^^^jj ^^^ prejudice or bind another. Wherefore, al — 
'^ * though the other Juflices were abfent in parliament, yet becaufe 

he conceived it to be a clear cafe, he commanded judgment to I 

entered accordingly. 

eAsi4. Paramore againft Pain. 

Michaelmas Term, 39. i^ 40. Eliz, Roll 547. 
To a plea of "TXEBT for forty pounds. The defendant pleads, that the plaf n— 
^^forti^n attach- ^-^ tiff was ii%Jebted unto him in 40I. and he therefore fue<^ 
••*«<«/" the 2. plaint in London^ and there tliis debt in demand was at — ' 
«ply"^It^he ^^'^^^ ^^^ ^^^5 hands. And he pleaded the foreign attachment in — 
•was not i»^<'^/^</ certain, and tlic judgment thereupon, &c. The plaintiff replies. ^ 
to thedefcndant. that he was not indebted to the defendant in 40L nor in any other - 
Port, 83c. funi. — And it was thereupon demurred by Tanfield. For th^-^ 
i.Roll.Ab.551. debt is not now traverfable, becaufe it is recovered in L§ndon; r^^ 
Lut. 993. fion difrationatur within the year and day, as it might be by th-^^ 

2.Bac,Abr.69o. cuflom.— But CoKE, Attorney General^ moved, that the rcplic 

i.Com.Dig 426. / -^ I ' ' * 

J. WHf. ioj. D^ujL II*, X. Term Rep. 557, 
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€bn ^ms good : for whether he were indebted or hot* is venr well ^^/^*J!** 

iffuable ; for if he were not indebted, they in London could not J^^i, 

ittach the plaintiff's debt by a foreign attachment for nothing. — 

Aad fo was the opinion of the whole Court.— And Fenner 

(aid, that in the common pleas, 22. iff 23, Eiiz^ it was fo ruled in 

wt Bray s Cafe. — Wherefore it was hetc adjudged for the plaintiff, 

Pigot agatnft Heam, CAtt 9» 

Michaelmas ^irnty 39. S 40. Eltz,. Roll 299. 
A CTION of trover of certain com. The matter in law, where- The lord <if * 
**• upon the demurrer was grounded, was. The lord of the ma- ft^ibTtTtakx 
mx ot Pru€l/hf)Wj within the parilh of Ovin^hant, in the county of au tithes within 
HirtlmmberUndy prefcribed, that he. and all his anceftors, and all hi« manor j buc 
thofe whofe, &c. had uied from time whereof, &c. to pay to the ^ ^^^ P««- 
plrfon of Ovingham (the now plaintiff) and all his ptcdeceffors 6L ^'tl!^ '* w 
lor all manner of tithes growing within the faid parilh ; and that ^c.Ti^^t^- 
bj rcafon thereof he, and all they whofe, &c. lords of the faid ma- cinwi gmrharumi 
nor, had ufed from time whereof, &:c. to have dccmam garham^ Jive ^^^it is aprch^ 
iicmum cumuUm garharum^ f:u grmjorum^ of all his tenants w*ithin *» ^'''«^^i »"* 
ihcfiiid manor ; and, Whether thefe were good prefcriptions or Ji^^^*^' 
not? was thequeftion. — Popham^ Gawdy, and Fenner held, Ante,is,3.5ii* 
that dicy were good. And as to the iirfl: they conceived, that a 5*7- 
Ww dec'itnandihy the lord for himfelf, and all the tenants of his *'°^- 7^3- 785- 
manor, to bar the parfon from demanding titlies in fpecie, is s.c. Moor,48j* 
good ; for it might have a lawful beginning, vt%' that before it was ^- ^- 44» 4S' 
tnanor all the lands were in the lord's hands, and 61. was paid for '^^^'y^* , ^, 
the tithes thereof: then when he conveys parcel thereof to othCTS, J.* Ba". Abi*43» 
it (hall be difcharged, as it was in the lord's hand ; as in the cafe 64, 
^D^^or Cottony antCy 587. And as to the fccond prel'cription^ 
that it was good to have the tenth fhock, hue. ; for he hath it as a 
profits ^r^«i^r, as parcel, or a thing appurtenant to his ni;inor, and 
r tU)t as tithes ; for a layman cannot have titlies by prcfcription, be- 
^ufc he is not capable of them, in regard they be Ipiritual : but he 
^y have tlie tenth (hock, as a temporal piotit a prender ; as 
4^ Edw. 3. pL 5. And it well may be parcel of a manor ; other- 
•^ifc of tithes, which cannot be faid to be parcel or appendant to 
* manor ; as it was adjudged in f Finch's Cafe^ 34. 7t//sr. and io is 
tt^cbook of lO.Edw, 3. pi. 5. And therefore if the lord had pre- 
•C:ribcd to have had dcamas gatkoruniy it had been ill : but when 
'^cprefcribcs to have deamam garbam^ Isfc, it is otherwifc ; for fo 
^^^crcis a difference betwixt the pleading for tithes, which arc fpi- 
y^itnal, and of a tenth, which is temporal. They alfo agreed, that 
^^ the queen was lady of a manor, flie might prcfcribe to have 
tithes ; for flie is capable of them, although they be fpiritual ; as 
^^^* AJfifcy 75. for flie is mixta pt:t fona, et capax JpiritMa/is jtirifdic^ 
^^ms; as 23. Edw.^. " /lid de Roy'' — Wherefore, li^^/z/c Clench, 
^icy adjudged it for the defendant [a), 
^^ («) Djrkes V. Tbomprany 5. Feb. 9. Ann. 17 lO. in the exchequer 4iaor(/. — L,C.S» 

Matures againji Weftwood. Case 6, 

^^^VENANT. Upon demurrer the cafe was, j4, leflee for An a«ion win 
twenty years, grants it by indenture to IVeJlu^ood for ten years, ^»<^ ^f ^^^« •*r»5- 
^rtcrcln he covenants at the end of the term to leave it fufficiently ^^^^\^^ ^^* 
Repaired, and give the pofleffion to tlie leffor, his executors or al- ag^mft^an^tf 
^*fc on a covenant 10 leave the premifes in rej>air. Ante, 78. Poft. 617. 649. S. C* Qouldf* 17 c^ 
xthwi 1^ 515, AlA, la. Oodb. ^61. Dou^l. i^j, 461, 3. Term Ke^. y^ 
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**^^^V* figiif. Afterwards J. affigncd the rcvcrfion to the Diaintiff' * ai 

niMmfi ^^ bccaufc the defendant, at the end of the ten years> did not deliv 

up unto him the tenement fufficientiy repaired, he brought tl: 

action. — It was firfk moved, Whetlier this a£lion lay by t 

Pd(t «5o. 833. 22. Hen. 8. c, 34. for an affignee of a reverfion for years ? Ai 

J^B^AbJ'^^g! ^•^^^^^^ THE WHOLE CouRT held, that it did. — Secondly, Tl 

1! Wood*s cdn. covenant is collateral, vt%. for the delivering of a pofleffion : and 

378. was not broken until after the term determined, and therefore t 

affignee cannot have any advantage thereof; for he was not farm 

when it was broken, but only tenant at fufierance. — And 

that opinion was-FENNER. But all the othef three Justic 

J contr£L : for there cannot be a more apt covenant to run with t 

land, than to leave it fufficientiy repaired ; and that is broken i 

ftantly with . the determination of the eftate. Wherefore th 

refolved for the plaintiff. 

Pkadins. But then an exception was taken to the declaration, i^/z. that 

did not aver that he iiad the reverfion at the tmie of tlie grant* — B 

DoBs»*667.685. j^ jg alledged, that A. let to the defendant for years, and afterwai 

granted Ae reverfion to the plaintiff; to which grant the defends 

attorned : and it was holden to be an apparent fault. Vtde 7. Hen 

pi. 3. Wherefore- for this caufe it was adjudged for the c 

fcndant (a). 

(<t) Scd quaere. Vide port. S.C. 617. 

citE 7. Bennet againji The Bilhop of Norwich. 

One of two TJ RROR of a judgment in a quare impedit. The cafe was, 1 
grantees of the 1 - j^^^^ avoidance of a church was granted to A. and B. afterwa 
ofa^chuTch'may '^' releafcd to B, the plaintiff, and after that the church bcca 
wieafe to the void ; and, Whether J?, fhould prefent only, or have for the 
t>thcr before the fturbance the quarc impcdlt in his own name only ? was the quefti« 
avoidance hap- — ^And itwas held byALl theCoitrt that hefhould; for then 
**"*• avoidance is a thing in intereft, and is grantable to a ftrano 

Co. Lit. 270. b. wherefore it might be releafcd by the one to the otlier : but if 
^^Bac'lV* Sd. ^^^^'^ ^^ void at the time of the relcafe made, it were oth 
*• • ''^^ ^j^g . fQf ^gj^ j|. J3 ^ thing in aft ion, which cannot be conve; 

over {a). Wherefore the judgment was affimled. 

(a) SeeWolferfian*s Cafe, i» Burr. 1 506. and 1, Black. Rep. 490. and the caies there c 

tjAsi 8. Bowyer againji Garland. 

An aaion will T^EBT againfl an adminiftrator upon an arbitrament made 
tact lie againft •*-^ twixt the plaintiff and the inteftate, in writing. The def 
anadminifirator ^^^^ demurred.— And, without argument, it was adjpdged for 
tttorm^ght^have defendant, bccaufe the intcflate mieht have waged his law : 
waged his law. othcrwife it werc, if it had been in debt upon arrearages of accoi 
Co, Lit. t95. a. before auditors. 
a.Roll.Ab.io;. 9. Co. 87. Ld. Kaym. 248. 5. Com. Dig. 260. i.Salk. 69, Cowp. 375, 

Case 9. Adtoii agahift Barham. 

Venire fad^r. TERROR of a judgment iVL Sandwich, The error afligned ^ 
-*-^ Becaufe that m trefpafs of taking his ox in D. the ifTuc \ 
Whether the place, where, &c. was holden of him, as of his ma 
of «S\ by hcrioty iffc, ? and the vehimffacias was awarded iie % 
neto de D, ?/ 5. whereas it ought to have been from 5. onl] 
And for this caufe it was held to be error ; although it >fcre 
ledged, that tlie awarding the venire facias fromthe t;i/irrof x>« 
1t>ut furplufage^ and not error, where tlie vill whence the i 

arif) 



Hilary Term, 40. Eliz. In B. R. 601 

anYcth is alfo named. But it was thereto anfwered, that this fliall Actoh 
not help it ; for it is not awarded according to law. And it may ^''/^^{^ 
be there are many more returned from D. than from 5. which the 
hw will not allow of. Wherefore it w^as held to be erroneous. 
But judgment was not then given. Scd adj'.tu'natur [a), 
(«} It wai moved a|aui» an J held, tliac the vtnut was vsreli awarded. Poft. 620, 621. 

Wilfon's Cafe. ^^" '^ 

U/'ILSON was indiftcd of forgery upon the 5. Ell%. c. 14. be- j[]|^*^?J{!^** 
^^ fore *' A* and B.jujiitiarils adpacenty necnon ad diverfas felo- di^on^/n for- 
liaf, {tfr. audlendum ct terminandum ajfignaiisy — Et per CjA^DYy gery by 5. £/ijt, 
Fen'.ver, and Clench, it was held, that they had not any power Ante, 87. 
to lake this kidifiment ; for the ftatute which appoints that the Port- 697* 
rfcnccs fliall be enquired before Jufticcs of aflifc, or Juftices of 9- Co. n?. b, 
m and 4trminer^ intend thofe who liave general commiffions, and *• ">w*^- **• C- 
not thofc who have butafpccial dommiffion only, as juftices of the 5f Hate, 44. 
peace. But Popham doubted thereof. Cowp. 369. 

Armiger aganifi Holland. Caie u. 

TTPON demurrer, the cafe was, Mcye^ parfon of North-Creaky induaionto* 
^ in the county of Norfolk (it being a benefice above the value ^^^ bencfica 
of 81. per annum) J takes a fecond benefice, and was thereto admit- IToM^ithout*^ 
ted, inftituted, and induced. Afterwards he was eleftcd Bijhop of fentcncc of de- 
Carlifle ; -and before his creation and inftallation, the queen, by privadon ; and 
her letters patents, reciting that he was parfon of AVrA-CVwit^ ^h«»»-^w. 8. 

rtcd to him, that he might hold it in commendaniy fion obftantt^ c. 13. is a g»- 
After he was facrcd, and inftalled, Holland was prcfcnted, thrkinrniiy"* 
admitted, inftituted, and indufted to the church of North-Creak. byhimfdf,5rtnt 
Afterward the Bijhop of Carlljle let the faid parfonage to Arrntgery toa Wfliop a 
the plaintiff: and, Which of them had the right? was the "«**' J°.**<^" • 

Effion.— Three points were made.— Firft, Whether by the or- ^."^^J^IVou* 
of the common law the firft benefice is void without depriva- withftandin/ 
tion, by the taking of a fecond benefice ? — Secondly, Whether the 15.HM. 8. car. 
Xi* Hen. 8. c. 13. be a general law, whereof the Court ought to ^"*«» 39- 54** 
take conufance, although it be not pleaded ? — Thirdly, admitting ^J^ . 
itisnotvoidby taking the fecond benefice, Whether it be not void ° ' ^ 5^* 
by his being created a biftiop, viz. whether the difpenfation grant- ^^' ^'^' 7$* 
ed by the queen to hold in commendam be good or not, by 25. Hen. 8. oav! 77.' 
C2I. which gives authority to the archbifhop of Canterbury to Dyer, 128. 
grant it ? — As to the firft point, all the Justices refolvcd, that 4»inft- 35^- 
by the acceptance and induftion into the fecond benefice, the firft '• ^*^°^- ^^^ 
was void by the order of the common law, without any fentence |* Bl.'Rep^AQt. 
of deprivation ; and for that purpofe, 5. Edw. 3. pi. 9. 9. Edw. 3. * * 
^. 26. 10. Edw.^. pL I. 24, Edw, 3. /•/.30. II. Hen. 4. pi. 37. 
i\.Hcn. 7. pL 28. 12. Hen. 8. pL 6. 14. Hen, 8. pi. 17. — As to 
the fecond, they held, that the 21. Hen. 8. c. 13. is a general law, 
and tlicrcforc needed not to be pleaded, nor any part thereof: and 
therefore by the taking of a fecond benefice, and by the induction 
to it, the firft is clearly void ; and fo it appears to the Court 
without pleading the ftatute. HdeDyery ij. — As to thethird, they 
all agreed, tliat the queen by her prerogative, without the arch-* 
bilhop, may grant to a bimop to hold a church in commendam^ 
aotwithftanding the 25. Hen. 8. c. ai.— But for the two firlk 
points they awarded a confultation« 

CM, ICLXZ, F4&T XI, S f Ch^ttt 
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Car 11. Charter againji Peter. 

•* jiKu art an ipRROR was brought in the exchequer-chamber of a judgment 
"• toT^'lre^c. ^" ^^^ queen's bench for thefe words : '* Thou art an enemy 
tlonubie. ' ** ^o the ftatc." The error afligned was, That tlie words were not 
Ante, 597. aft ionable, — But it was ad judged that they were : fpr the words can- 
Port. 6n. not have any good conftruftion, but are very ilanderous. Wherefore 
». saund. 307. ^he judgment was affirmed, 
talk. 696. Ld; Ray. 3ia, 8. Mod. 283. 

Hilary Term* 

40. Eliz. In the Common Pleas. 
Sir Edmund Anderfon, Knt. Chief Jujlke^ 
Thomas Walmfley, Efq. \ 

Francis Beaumond, Efq. \ Jujlices. 

Thomas Owen, Efq. ' 

<Sir Edward Coke, Knt. jittomey General. 
Sir Thomas Fleming, Knt. Solicitor Generals 
C48. 1. Keen againfi Cope, 

Hilary Term, z^. Eliz, Roll o^\, 
Aieafeby tc "PJEGTIONE FlRMiE, A fpccW vcrdift w^ found, that 
nancintaUfor -L« Tho, Jenninrs yiAfi tenant hi tail, remainder to ^p^ yr«»/«fi. 
^t^xTH^ni ^^' 7^'^'"P> ^^ ^^ tenant in tail, made a leafc to the defendant, 
e"*r5.wiih'colI *^d ^^^ others, for tlieir hves, according to the 32. Hen, 8. c.28, 
l4iei»lwarranty, V^ith warranty (a)^ and died without iffue 2 John Jettnings in the 
doet noi nwkc remainder was his brother and heir, who entered, and let to the 
a difcootioii- plaintiff for years ; upon whom the defendant entered, and cjefi- 
^t«inXin^ ed him. Etji, faTr.— The fole qucftion was, Whether this war. 
^^ • ■■ ' ranty Ihall bar him in the remainder to enter or not ? for the 
leafe not being a difcontinuance (being warranted by the ftatute), 
^D. Lie 333? determined by his dying without iffue, and it cannot bind him in 
V^^u'h* % remainder: tor he cannot have the rent refcrved '; and then the 
8. Co. 34. a! e{^ate is determined, and the warranty with the eftate, and it (hall 
DycrAR.b, in not bar him in tlie rpmaji^der. — Wherefore it was adjudged for 
^''g' the plaintiff. 

Moor, %. 3. Com. Dig. 239. 433. 3. Bac Abr. 317. Cowp. 702. Dougl. 579. 573. x.TennRep.73S. 

What ftiaii be a NoTE. The Icffor did not warrant it for him and his heirs ; 
Warranty fertile [^ut pro redditu pntd'Ulo he warrants it againft him and his heirs: 
fo'ffec's hfc _And for this caufe alfo it was held, that it was a warranty forliis 
S».^Lit.47.3»3. X^^^x ^^d ^*^s determined by his death. 

(fl) S9C 4. Ann. c. 16. f. 21. 

^**"' ^' Pigot (h^ainjt Gafcoyn and Furthee. 

Indcbt by ap .|-vEBl\ as adinmiArator tq Anthony Lo^gvilc, durante minore ^taU 
^y^l^tlmi^w) of lf'\ Lgn^vilc^ the exceptor, upon an obligation ; and avers^ 

^uff,' it muft that fV. Longzrlf Yfz^ within thp agjc of twenty-one years. The 
\a allcdged that defendant pleaded ^n \l[ J>ar ; and' it was thereupon demurred.—- 
the exjcqror is g^j bccaufe the Cflurt wa3 fefolved upon conference with divers 
und;rfar^iteen. pjyjijj^,^s openly in court, that the powpr of an s^dminiftrator, Jw 
m^c^^il a f'^n^^ minore ^tatc. dqth ccafc at the executor's age of feventeen 
j.fio',}^^. ^.Vcnt. 37^« Brownl.46. Cro.jac.590. Vaugh. 93. ^wipJ^^.^s. i.L(LRayia*M7. 
Chm^a*tRcp,ty^[ j.^iJk. 42. Ticc. C^i. 175. . • ■ . - • 
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^etrs; and that adminiftration committed after that age of the Pir.or 
executor, is merely void ; and notwithftanding this averment here, ^zah/t 
the executor might be above the age of fevcntecn vears, and within fl^^^^^^^ 
the ^e of twenty-one years ; it was therefore adjudged, qu^d que- 
rtnt nihil cafcret^ He. 

Stanley agatnft Bofwel. Cah 3. 

A CTION for thefe words fpoken of the plaintiff, being an at- To fey of an at- 
^ torney : *♦ Thou art a cozening knave, and getteft thy living torney that he 
"by extortion, anddidft cozen one P/§^ro« inabillofcofts of lol." Jf;JJ5*j?y^^ 
The defendant pleaded not guilty, and found againft him. After tion^Jbi^" " **^ 
verdift it was moved, that an a£lion lay not for thefe words.— p .,^. 
And all THE Court agreed, tliatforthe iirft words, «• Thou art a «-^°«'- A^- 53- 
"cozening knave," anadtionliesnot, for they are too general; and i.sawid. 307, 
nobody knows what is intended by them. \And for the words, . 
"Thou getteft thy living by extortion," no aftion lies ; for fo he 
Way do, and be no extortioner : as in the cafe oi Stanhope^ **Thou 4. Co. 15. b. 
"getteft thy living by fwearing and forfwearing, &c. But for 
the lift words, bccaufe they touched him in his profeflion (for to 
I make a fal(e bill is againft his oath), and is a great faliity, and 
abufe to the Court, they all held the aftion to ht maintainable ; 
[ and gave rule that judgment ftiould be entered accordingly, &c. 



Mariot againjl Smith. 



Casi 4. 



P JECTIONE FIRM^. Upon a fpecial verdift it was found, ^^ * ^^ o^«'- 
^ that one L. was feifed of the land, and made thereof a charter '^Z^V * 
offeoffment to the leffor and his heirs, dated the tenth of September \ ,,th Sepumbtr^ 
and he, by another deed, reciting that L. had made unto him a whac it was 
charter of feoffment of that land, dated the eleventh of September, 10th Sff>tfmhfr, 
gave thereby autliority to J. to receive livery and fcifin lor him, ^«*8*'^«*»"^»^« 
JtcuMdum for mam et ejgcilum chart a pradiBa : A. receives livery ^^{^^ »...ry/r- 
npon the feoffment accordingly. And it was found, that there was cunaun formam 
not any other warrant of attorney : and. Whether this were a " tgteium char- 
good feoffment or not ? was the queft ion. »— Drew moved that it '^ prTJiefce^ 
WIS ; for all is certain, viz. the name of the feoffor and feoffee, |5J![di*u!2n it, it 
and the certainty of the land, and nothing miftaken but the date ; will be void.' 
which being fumciently certain before, it is not material, although it co. Lit. 5». 
bemiftaken ; as in 2. Edw. 4. foi, ultimo, and Dyer, 376. Cotton's Cafe, 2. Roll. Abr. 9. 
' Bnt all THE Justices refolved to the contrary : for the t.RoU.Rcp,i74. 
wamuit to receive livery is by the letter of attorney, which ^'J^^JI'iir^^ i 
authorifes him to receive it fecundum formam charta, dated the J] wJod* Con! 
dcTcnth of September, whereas there is not any fuch ; and fo ^i^, 
be bad not any warrant to receive it ; wherefore the livery made is ». Saik.463. 
void : and the date of the deed was the principal note to Know it ; Cowp. 266. 
and if it varies in the date, tlierc is not any fuch deed : and where 
* lUtute is pleaded, and mif-recited in the date, as in Plowden, 84. 
Stnmge*s Cafe^ there is not any fuch ftatute : and it is not like to 
Cmm^s Cafe ; for there, altliough the houfe was mif-named, in 
wkofe tenure, &c. yet it was certain enough before, and pafted by 
the charter of feoffment; and the letter of attorney referred there- 
to. And fo they all held, if the warrant had been to make livery, 
ith>d been ill. . ^ 

But it was then moved, that in regard that the feoffor himfelf Uvcry ^il\. 
»fc tU livery to the attorney, it fhall be a good livery a3 to Vv\m, xotiw|» 
ikbouj^ il (ball not be to Ac feoffee. 

Sf2 But 
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MAiiar Put Anderson and Walmsley denied it ; for there was not 

SmTth. *"y intent to enfeoff the attorney, but the (toSte. — Wherefore i- 

it IS utterly void: and it was adjudged for the defendant. '^-^ 1 

Caie s« Archdeacon agalnfi Jennor. . 3^^^ 

'X'HE cafe was, One made a leafc for years ; the Icflbr cove- ;ii^;^ 

•*■ nanted that the leffee Ihould have houfe-bote, hay-bote, and '^ " 

plow-bote, without committing any wafte, upon pain of for- ^ ~^^ 

Co. Lit, 204, feiturc of tlic leafe : Whether this were a condition? was the i ^ 

Pop. X16. /I- ^ ^ 

,,3ac.Abr.4C3. qucftion. 

ipWood'iCon. Anderson. The covenant is no more than what the hw j 
PoasU »7f 766, VP^i'^^' ^^^ therefore vain ; and fo all what is fubfequent is *- 
s. Term 4cp. * vain, — ^oJ Beaumond agreed. 

3^^ Walmslev. It is a covenant on the part .of the leffor , and *^ . 

therefore it caxmot be a condition. ^^. 



What wordi 
IhaJl amount to 
acovemant. 



Eafter Term, ^^ 

40. EHz. In the Queen's Bench. 
Sir John Popham, KnL Chief Juftice. 
Sir Francis Gawdy, Knt. ^ 

Edward Fenner, Efq. ( Jujiices. 

John. Clench, £/y. J 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General. 

Holland againft four Others. Caie 1. 

HOLLAND brought an appeal of murder againft four of The afp^rmm$ 
Sir George Fearmor^ men oy original writ. At the day of ^^^ «ppcUce 
the writ returned, they appeared at the bar, and then he ^^^^^f 
would have declared againft them, being at the bar, as in cuftodid ^y^i^w^ 
nartfchaili. — But by the rule of the Court he could not ; for the flui, unltft*^* 
appearance of the defendants do not make them in cujlodia mare" tmmltntuir m 
[ihaUJy unlefs there be a record made, quod committitur marefchallo ; «;**^ ^ ^»^ 
or that they find baD. Wherefore in regard the plaintiff would ^^^ 
not declare againft them upon the writ, the plaintiff was therefore I'J^^^^g^'* ^^* 
demanded, and being called upon the writ, was nonfuited, and ^^ Hiwk!*ii2*, 
the defendants difdurged. i.BacAbr. 

123. 128. 2. Ld. Ray. 1290* x. Salk. 64* 

IJoTE. He would not declare againft them upon the writ, be- N. B. Ajwnfiiit 
avifc there was a fault therein, viz. the want of an addition of one after appearance 
of Ac defendants in ^cfirji name (a) ; and if he had declared, and *" *PP^ '* *** 
the writ had then abated, it would have been peremptory unit) ""^P^®^* 
him. For Tanfield, for the defendant, faid, that a nohiuit be- ^®^* ^^* 
fore appearance is peremptory (6). Fide 22. Edw. 3. pL 7. («^ Cafts In 

«./>,.„. " ^ JjSS;.;* 

I. Si4. 32. 22.Air. 97. Sum. 190. S.P.C. 14s. 2. Hawk.s8o» 

The Earl of Worcefter againft Paddon. c^" *• 

Y^b gSpASS. After rerdift it was moved in arrcft of judement, A venire fmtUi 
that the venire facias was made returnable three days after the ^^l^^^^ 
Ifcrjw ^jj after a dtftringas was awarded, and the jury taken there- U^^^ed, 
>0 . Whic^ was iU, becaufe the firft venire ficias ^^^s iU,— ..shower, 66. 
Qj^S* Jf there were no venire f anas, it were holpen by the cro. Jac. 441. 

* h r leof^^^ » ^^^ *^ ^'^ z/^«/V^yiatfj upon the record is not i.ComJJig.jid, 



hoi^^ p yjffiA^' The hke cafe was of late in tliis court, and ^•*« "• 4«*» 

thi^ft. — ^^i Wherefore, for this caufe, the judgment was ar- 

rtif^to f>^J j^ M^' Py^^ '^8. 227. 265. 

^. /5^ ' Hutchins againft Martin. Casi 3. 

^y ' ' \^ to a jury, it was moved, where lefTce for years Acceptance of 1 

J^^Kf^xri^^ 4>cond leafe, to begin at ATickachnas following, f«con'< Icafc is a 
. ^Jy ^\f ^r^t^ immediate furrender of the firft leafe ?- And ^l"^^^' ^^ ^ 

%/ • ^ ^^ r/J^^ *^ ^^» ^"^ ^^^^ ^^^^ ^^^^^ ^^^^ ^^^"^ ^^ Ant'e, 5**, 
ft ^^ h^ ^^ ^^*^ profits^— And Coke, Attorney General^ Port. S74. 
u^h-'f'^j ^Zi^ ^<> adjudged in the common pleas, a.iiQiLAb.4oC. 

%,;^/7^^r^^< 5.Ca.,2.2r^ 

^/ *^^ ^' i»*»c. Abr. 459. 46ft. i.Bw. 198. 4. Burr.iaio. t. 'Ivt^^^,^^^ 
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CAt«3* Stratfield againji Dover. 

pkadlng. '"pHE cafc was now moved again by Williams, that the pica 
^ ing was ill ; for the defendant made conufance, as bayliff 
Edward Femey^ for that king Edward the fourth gave the la^ 
to theanceftors of £^/u;<7r^ Femey in tail, and>conveyed it by d 
Antfc 59c. • '^cnt to Edward Vemey. The plaintiff faith, that trancU now 
before the taking, was feifed in fee ; and in 25. Eliz. levied a H 
with proclamation, and fire years palled ; and that this fine w 
to the ufe of Francis Howje^ himfelf, and his heirs, who let to ti 
plaintiff for years, &c. — And for this caufe it was infuf!icient : f< 
he never traverfeth the gift in tail, nor the fcifin in tail, in Et 
ward Vernej^ nor in his anceftors, nor confcfs, nor avoid ii 
Wherefore, >yitliout regard to the mattdr in law, it was adji 
for the defendant. 






Trinity Term, ^» 

40. Eliz. In the Queen's Bench. 

Sir John Popbam, Knt, Chief Jupce, 

Sir Francis (5awdy, Knt. "> 

Edward Fenner, Efq. i Jujiices, 

John Clench, Efq. ^ 

Sir Edward Coke, Knt. Attdrney General, 

Sir Thomas Fleming, Knt, Solicitor General, 

Beadles againft Sherman. Casb st 

Ante, Bafier Term, 40. EU%. Flac, 9, 

•^HE cafe was now moved again, to have the refolution of Hu(btndand 
the Court. — f^A they all refolvcd, that the aftion well lay wife may join 
upon the ftatute. »» <*«bt for the 

: was then moved, that thofe tithes were perfonal chattels, ^^^^"^||;j^ 
ch appertained to the baron only, and he hath joined his feme 5!^. 1 jtfor ^* 
1 him in this aftion; and therefore it was ill. tithes which the 

ed non allocatur : for the feme, being termor, the baron is pof- h«fl>w><> h** to 
:d of them in her right, and the aftion is given to tho propric- ^^ "^^* 
or farraor, &c. wherefore the aftion is well brought in both Po^'siu 
ir names. And it was adjudged for the plaintiff. ^ \ 

^OTE. A writ of error was brought upon this judgment. li'M^.ty'e. 
c error was afligned in the point of law. And tlie judgment Jcnk. Rcp.273« 
; affirmed. x. Bac. Ab. 304. 

a.WUf.4a3. 

Fox jf^/^y? Wright. ca.«». 

|EBT upon a bill enfcaled of 200I. which was in this manner : a j bind myfelf 
That the defendant, in confideration of a bill of 50I. wherein " to fave -A 
plaintiff was bound to fVilllam Flud for the payment of 42I. **hannlcf$, 
the defendant, obllgavit fe in 200I. ad tndempne'm confervandum ", ?^J^ tn^i'JoJ* 
plaintiff from all aflions by reafon thereof, folvendum to the u rmifi**^^ 
intiff cum requijitus ejjit ; ana alledgeth infaH, that he had not written in a 
cd him harmlefs, fro eo quod that tlie (aid fVtlliam Flud had book, and there 
d him upon tliat bill, and recovered 90I. damages, and had ^"*» ***S*^ 
en him in execution thereupon, unde aBlo accrevit^ t^c. " * " 

The defendant pleaded, non ejlfaeium. And upon the evidence *' ^^^^''^X' 
ppeared, that this obligation was written in a book, and in the ^55, * * 
le leaf the defendant put his hand and feal thereto. 
\nd at the mjt prlus in Londony before Pop ham, it was moved, 
bether it were a good deed, or not ? And he held, that it was ; 
: willed the jury to find it fpecially. But they generally found 
be fa^umfuum ; for they faid it was an ufual courfc in 
^don. 

Jcing afterwards moved in court, Clench ^and Popham 
ted, that it was a good deed ; but Fenner doubted. Yet now 
the vcrdia of the jury it is put out ofgueftion. 

Secondly, it was moved, that the plaintiff could not have advan- ^ r •• 
[cof this bond; becaufe it is not alledged, tliat he gave notice /^'J*^**^'* 
this fuit to the defendant — Sed non allocatur. But it was ad- 
Iged for the plaintiff, although not any reafon given thereof. 



%}i 
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Ca« 5. Hewer againft Bartholomew. 

Triuity Tirm, 39. Eiiz. Roll 83O. 

wiirt payment A CCOMPT, fuppofing that he received lool. by the hands of 

itollbcconftru- *^ Johtt Coventry, The defendant pleaded pie unqucs fan receiverhj 

^^^tr^^ ^^ ^^ hands of 'John Coventry to rendjcr accompt, &c. ; and thereupon 

Shidhitwai ^^^ ^^^^ ^^ ^^^^* The jury found, tliat Bartholomew paid that 

PMd;aixl«ndcr 'O^- ^^ i/<pwrr the plaintiff in redemption of a mortgage; and he 

what circum. commanded his fervant to put it in his clofet ; who did 10. After- 

««ice*anaftU)n wards Bartholomew demancicdof the plaintiff certain evidences, and 

•j[f^^jj[ bonds ; which he refufcd to deliver. The defendant then rcquir*. 

cd, that he might have his money again, which he then had paid. 

The plaintiff thereupon commanded his fervant John Coventry ^ that 

he fhould fetch back the faid lOOI. ad redeliherandum to the fore- 

faid y. Bartholomew the faid lOoI. by him paid ; and that the faid 

^ohn Coventry did fetch again the fame money, and poured it fcMrth 

upon the table eidem J. Bartholomew ea intentione^ ut idem y. Bar^ 

tholomew fuas centum libras trad'Ul. quas idem J, Bartholomew to 

the faid plaintiff had paid, redferet in prafentia of the plaintiff: 

and the plaintiff then and there did will the defendant ad redfi^ 

• indum the forefaid lOol. per ipfum defendentem prafato querefttiy ut 

frafertur^ folut. auas lOOl. idem de/enaens adtunc et ibidem recefit^ n 

afportavit. Etjtfuper tota materia^ bfc. 

And all the Court ref«lved, that this payment was a gooddif* 
charge of the mortgage ; and although he afterwards required it 
again, as his own money, yet it Ihall not avoid that which was 
abfolutely paid ; but the mortgage remains abfolutely difcharged; 
and the monies were the plaintiff '$ own monies. And although 
he delivered them to the defendant as his own, not knowing the 
law therein, fuppofing it to be no payment ; yet in regard he did 
not give it otherwife, nor upon other confideration, the defendac^t 
received them as the plaintiff 's money, and is accountable for therxu 

' Secondly, Poph am and Gawd Y held, that this was not a-«ri^ 

receipt bv the hands of J. Coventry^ but by the hands of theplai ^ 
tiff himiclf : for when he willed the defendant to receive it, it \*^^3 
his own delivery ; and when he commanded his fervant to fcc^-^ 
it ad deliberandum to the defendant, and he brought it down a *" 
poured it forth ed intentione, that the defendant fhould receive ' 
that is not any authority to the fervant to deliver it ; nor did ^ 
by that aft deliver it. But Popham faid, if he had command- -^ 
his fervant to bring the faid money, and deliver it to the defcndar — ^' 
and he had done it in the prefencc of his mailer, and tMe mafK^ ^ 
had required the other to receive it, that pcradventure might has* ^' 
been a receipt by the hands of the fervant. 

FeKner held the contrary in this point : for he conceived if '^ 
be a delivery by the fervant; becaufe he fetched it down, aK"*" 
poured it forth to the other to receive it. And Clench doubt^^* 
£t adjournatur^ 

But afterwards the plaintiff difcontinued his fuit, and hroug*** 
(i new aftion, fuppofing the rc(;cipt by hi^.own hi^ds. 
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Geny againft Holford. 

PJECTIONEFIRMiE. A fpecial vcrdift found, that there 
*-* were two CO -partners of an houfc: the one entered generally, 
ind made a leafc tor life, bv the name of ** all that his houfe, &c." 
rhc aueftion was. Whether all or the moiety only of the houfe 
pafledf 

PoPHAM and Fenner held, that the entire houfe pafled : for 
when he faith, ** all that my houfe, &c.'* that intended the whole 
houfe ; and, by his livery made, he gained the entire, and gave the 
rnqre ; although, by his general entry, it is not intended that he 
catered into more than to what he had right. 

Gawdy e contra. For as his entry frima facie doth not gain 
more than he had right to demand, no more (hall this leafe, 

Foster, at the bar, cited, that it was adjuc^ed in this court, in 
RagnoUTs Cafe^ according to the opinion of PophaM. 

Gervis againjl Peadc. 



<»»S 



Cassv 

If one of two 
copftrceners oC 
a houfe make a 
leafe of «« o/T 
<* that MY 

theemire bouie 
pafles. 
Ante, 115, 

Cowp. fti9« 
I . Term Repw 

759.i«iMlifc 



CAfl 5. 



"^ENANT for life made a leafe for twenty-one years by indcn- Breach of, 
' ture ; and covenanted that he had not aone any aft to prcju- ^^«n*nt. 
It he Ihould enioy it againft all pcrfons. "^**^ 



dice the faid leafe ; but that 



«^« 



The tenant for life dies, and the leflbr enters: the Icflce brings ,.^un5*' ^ 



covenant againft the executor.— And it was adjudged, that it lay i. Wood't ciu 
iK)t-, for the laft words, ** but that he fhall enjoy it againft all 413- 
" pcrfons,*' refer to the firft words, vi%. *« for any aft done by ^^t^•^^* 
** Ni ^fc:' ^A fo th^ covenant is not broken. '^^^"^ ^' 



kRepu 






Michaelm;us 



^1 



''^ Michaelmas Teritt, 

40. &41. Eliz. In the Queen's Bench. 

Sir John Popham, Knt. Chief Jujijce. 
Sir Francis Gawdy, Knt. "> 

Edward Fenner, Ffq. > Jujlices* 

John Clench, Efq. J 

Sir Edward Coke, Kni. Attorney Genera!. 
Sir Thomas Fleming, Knt. Solicitor GeneraL 

Graves a^auift Short. 

^^"•* Hilary Termy i^o. EUz. Rcll i^j. 

ERROR of a judgment in the rommon pleas in tl ftrmeinn 
The errorR aflijnea were, Firft, in fait. That the partic 
brethren, afier being at ifluc, whether a fcofFipciit were made> &c. andth( 

«lcparturc from jurofs ^t tlie n'iji priui being gone together to confer, &c. fFillum 
the bar, any MaUvQry^ one ot the jurors, Ihewcd to tlie reiidue of the jurors an 
irA^?W-r'**^^ clcrow in writing fro petentibus quod non fuit dat. in evidence pei 
/i//- Midaitho' P^^^^^ P^^ditlaSf per quod they found the vcrdift for the demandant, 
he received it Upon this error affigncd it was demurred in law.— And, after argu- 
fiM throogh ihe mcnt at tlie bar, the Court refoivcd, tl\at it was not any error, 
fegu4.Tr channel nor could be allcdgcd for error ; for it doth not appear, tliat it was 
eln'^rtbclSen. f ^'"^^^^^^ 6^^'^" ^^ ^be juror by anv of the parties, or by any other 
ed fM error J l'^ behalf of the plaintiff ; but it mall be intended, that he (hewed 
for it is not it of himfelf ; and that it was a piece of evidence which he bad 
relumed upon about him before, and fhewed it to inform himfelf and iiis fellows. 
xhcpoftta } and ^j^j ^j. i,g nii^ht declare it as a witnefs, that he knew it to be time, 
furmiftd. ^^ ^^^ might mew any thing which he knew : and therefore it is 

iiDte,4ti. i^ot like to II. Hen. 4. pt. 33. and 35. Hen. 6. title ^^Examination.** 
J j^Q y^j, j^ They alfo held, that if this were caufe to avoid a vcrdift, if it had 
ilRo.Ab. 715. bcenlo found by examination, as they conceive it was not; yetifl 
Co. Lit. 117. b. regard it was not examined, nor made parcel of the record, itcan- 
Cro. Jac. 21. not be afligncd for error. For Popham faid, the trial hereof rcfts 
h^^!vV'o% ""^y ^'^ ^^^^ examination, and it fhall not he per pais; as non-age 
i.'t. Rep. n. ^^^^ ^^ ^Y infpcftion to avoid a fine {a}, fo this matter ihould tc 
m.T, Rep. 281. avoid the vcrdift. For if fo, then every verdift upon fuch s 
furmife, might be drawn in queftion ; and peradvcnture, after dv 
parties be dead, and all the jurors be dead, fo as they caimoth 
examined ; which would be a great inconvenience. And there 
fore they held, that fuch a caufe of flaying the judgment ought 
be always, if it be upon verdift at tlie »//?/>; i//5, updn the^£^. 
returned : and if it be upon verdift in hanco^ it ought to be miad 
parcel of the record : otherwife the party fliall not take advantag 
of Haying the judgment, or of afligning it for error {h). 

(a) 2. Koll. Abr. ^72. 9. Rtp. 30. 

{h) I. Fcctni. 71;. 2. Jcnes, 83. 3. Leon. 267. Palm. 325, 2. Roll. Abr.«6i. 

*« Vroxim-pra- Anotiter l ihor wasafTigHcd ^AY^7;//j,that tlierecordis, "fl^fiTi' 
" uf.tr*' Miitf-ad jf (i.tr^, fci/iat ()tlah. Trinitatis :^Cy. pr^crptum ejl y quid babcat corpm 
t^i-^fro-'Hcjij. ft juynivrum rorcm Jujlitiariisin huNcoin rrajtino Jnimarumynjfijnft 
tJ^i*Mr!i!^o\^ ** ^''''''" iti p(*rtti iluii vejifritit c^Jaio Juliifro^imc pr^(critQ,**V9hcTt 
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hive been proxime fequente.^-Sed non allocatur. For it was faid, that Cravti 

all the precedents arc fo in the common pleas to make their entries ^i'^'"^/^ 

as of the time paft ; but othcrwife it is in this court. Wherefore **°'^^* . 
the judgment wa$ affirmed^ 

AFTERWARDSjIitanothcrdav, it was moved fo have cods allow- ^°^'*"".*^^"* 
tAy and damages for the delay ot execution, upon the 2. Hen,'], c. 10. ^^ * ^^" ''i!^* 
\v hereupon it was doubted, becaule it was in 'Ajormcdon^ in which menc inj^Zt^ 
(being the principal action) no cofts were allowable. — But not- rf^. 
^ ithftanding, Upon confidcration of the ftatutc, for that the ftatute *'<>^** ^S9- 
IS general, •' That if a writ of error was brought before execution, Cro. Car. 14^.* 
** and in delay of the execution, and the judgment be afterwards i^o^- ^^'^^ 
** affirmed, that the demandant or plaintiff fhall have cofts and^^^^^'^* 
•* damages," and it mentions not any aftion, they all rcfolvcd, \^ s'tr!in'^c'-*r !' 
that cofts and damages (hall be given for delay of execution, al-1084. ^ ~ 
though in the firft aaion no damages were recoverable. Where- i.Bac. Ab. 524. 
fore it was adjudged accordingly. 

Matures againjl Weflwood. CAixt. 

Tf inity Tirm, 40. liliz. RoH, 1023. 

^DVENANT. The plaintiff declares, That Afary Erlce was Gov-nam lies 
^^ polTefted of a term for twenty years of an houfe in London^ and ^"f ^''^ -^Tignee 
let it by indenture for four years, wherein the defend;uu cove- |^^[V^^Yh"^^^^ 
nantcd to repair it, and to leave it at the end of the term fuffi- i*circ" auer af-^ 
cicntlv repaired; and that Mary Briccj the Icffbr, aftigiicd over her fienmcntof the' 

See 

indfor this he brought the* aftioii. The defendant pleads, that 32-^^'« s. c.34. 
Wore this gmnt of the reverfion, viz. fuch a day, he afiigiicd his 
Icnn to one fVe/ihury, who was poflcflcd at the end of the term. 
And it was thereupon denriurred. 'J'he point iruendi:'d was, Whe- ^^^ -^ • »"- 
tiler tlie aiTij;nee of a reverfion ftiall have an aftion of covenant ^''!\'/*, 
againft the nrft leflce after the alfignmcnt of his teim ? (And it was !',,^. "^^ ' ^^^' 
admitted on both fides, and by the Court, that althougli he were hut Ooji-i. i«7.4f:.r. 
aiiaffignce of a revcrfion for years, yet he was a fufiicient alfigixe 3- TcimKcp. 
to have aftion of covenant.) ' 394* 

And to the principal matter none of the Juftices fpnkc, except j^ pieadin.i; the 
Gawdy ; who faid, that the matter in law is witli the }«laintifT*, jr-i.-t ci a je fc, 
that the aftion well lies. But for a defeft in the bar, and not t'c pla^"- n.uft 
tpon the matter in law, judgment was given for- the plaiatiS, ^=^*^^^'"* 
viz, bccaufe the defendant pleaded, that he granted his lead-, ^c, 
and doth not fliew the place: fo it is not iiluable to be tried ; 
which tliey all agreed to be a manifcft fault. 

Another exception was alfo taken ; bccaufe it is alledgcd 
fa the declaration, that Marv Brice granted the revcrfion to th.^ 
plaintiff, and the defendant, being tenant, attorned. And 
tile defendant pleaded a grant of his eftate over before the at- , 

comment ; and he doth not traverfe that he had nothing at the 
tiifteof the attornment. — And that the Court aifo conceived to b« 
amifi. But for die firft exception principally, it was adjudged for 
the plaintiff. . ^ 

• C*0/EL12. PART XI. Tt Anthony 
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^y^'^Z father ; for tliefon only is to have advantage thereof. But it waf 
hITes. ^^^^ ^'^ ^*^^ Other fide, that the promifc is only made with the fa- 
ther, and all the confidcrations arife on his part, and the fon is t 
llrangcr thereto ; and therefore the fon cannot maintain the ac* 
tion, but the father. — But the Court doubted thereof. £t ad* 
(m) It was jounuitur [a), 
moved ag;iin in HiUiy Term, And judgment given for the defendant. Pod. 652. 

CAst 9. Poc d[yainj} Doclor Mondfordv 

Trinity Term, 40. Eliz, Roll 



It u ror aiHon. A CTION FOR WORDS. W hereas the plaintiff was and is x 
able to r»y that ZV. phyficjan, and the defendant intending to defame and preju- 
kiiiJi'.Up'.t'ent ^^^^ ^^^^^ ^" ^^^^ ^^^' /''^-^^ ''' fTuJitiose, fpake of him thcfc words : 
virh medicine, *' A'/r. Poi,'' iw;77<t7/c^ the plaint iff, *' hath killed!/!//-- PasfieU^ ol 
unKrs it he «* the Old Jcivry^ with phyfic" (qucndatnjchamiem Pas field htc \ 




purpofj. jcbtnnnn Piidilw doctors in phyfic, innuends) ** were there, a -XLid 

i.Rfi:. Ab.54. '' f<nind it to, and it is true ;" ith'i rcvcra ncitlier the faid Z)fl^-*or 
winc'i. ijo. Aihhn nor Dotl^r Paddy^xaox any other, ever found any fuch tbL :aig 
lioiiey/v.;. r-;. ^^^ ],,. comniittcd by him ; et vh'i rcjera he never adminiftered a. "Miy- 
j' *.^nT* r"^' piiyla uhto him in pills or othcrwifc, &c. The defendant pleade^zd a 
A'.r»lc.Ab.4-^i. t'oncord inbar, which plea was ill pleaded (as it was agreed on bc^th 
r. Tf.?. f\(lt-^) ; where\ipon the plaintiff demurred. And now CoK£»-*-^^ 

*"»vv|.. 276. toniey (.nmral^ moved, that an aftion lay not for thcfc words ; :^Cbr 
it l*; not any llandcr to a phyfician to fay of him, that he kil. I3fcd 
( v.t with phyfic ; for he might do it involuntarily, in not knc^ "W- 
iii^ the difcafc, and no difcredit unto him. — Popham and Fe=-N- 
M-K held, that the aftion lay not ; for it cannot be any di for tes' dit 
To a plr.ftcian Jo fay, that he killed one with phyfic : it is anul ^al 
•.:rid common cxprelfion, ind it mav be without any default in 
him; for they may miftake the difeafes in their own bodies, mi^^3ch 
more in others, and apply wrong medicines, which may be ^^hc 
cvjlW of the p;itlcnt's death, and yet no difcredit unto them : fc^ut 
If it hiid been that he, [uoiter et voiutitaru^ miniftered phy('C to ^::^nc 
to \a\\ him, thartoucheth him in his profefllon, and the wc» Tcfe 
Iirid been adiomihle, but not here : and although it be faid, t/^ar 
he n^'ver admiiiifteicd any phyfic unto him, that is not materia/: 
■wlici-eibrc they, without ai;y argument on the plaintiff's iJcfc. 
fCT.i NCH iypugna7itCy and CiAW)>Y abfentc)^ adjudged it for xAc 
ucremlciiit. 

<>►*' J^« AAioii LigiU.':ft Barham. 

//'/.Y, 601. 
To v7hnt pbcft "pRRbR of a judgment in the common pleas, in trcfpafs tor the 
"^h^l^! taking an ox in My^i/JaL The defendant jiiilifies, becaufc 
•*.j. ^* ^' ^ 'lid in DodiHgton was holdcn of him, as of his manor of Chljea^ 
Port. s<;5. by an heriot cuftom. The ilTuc being upon die tenure, a vtnirt 
?.'rc11 /^h.0r5./'»^v^2i Aas awarded fiom Alynjhal^ Dodhw^ton^ and the manor of 
*:o. jac. 4U5. Ch€ifuu and found for the plaintiff, and judgment thereupon ac- 
Id. Ra/. 171. cordinglv. The error alfigned was, Bccaufe the z^emre facias 
is awarded to more vills than it ou^ht to be ; for by this 
means the llieriff may return more troni the places, where 
tb^rc cannot l^e any notice, and the parties thereby preju- 
diced \ 
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and therefore it is an equal mifchicf, where the venire fadat Action 
)re vilk than it ought to be, as where it is to fewer. And u^^^'ham. 
EViy fcT th£ flalntijf'y cited a. judgment in the exchemier, in 
rmation ot an mtrufion of lands in D. and 5. For the 
iZ). they were at iflue: for the lands in 5. it was demurred ; 
enire facias was aw^arded from D, and S. and after vcrdift 
noved in arrcft of judgment j and for this caufc it was 

[AM, C. J* and ALL THE Cot;rt held, that if a venire 
rzs awarded from more vills than it ought to be, it is ilU 
>neous ; for the mifchicf which thereby might happci; to 
y. For, peradventure, the (lierifF would return but one or 
m the place where beft*Hotice might be given, and all the 
m places where it needed not, and who by intendment 
have as good notice as the others [a). But they all lield, 
venue was well awarded in this cafe ; for Afyn/Jjaly wliich 
ace where the taking was, is as much neceflaryas the other, 
iiough the iflue is upon the tenure, yet the damages are 2. RxAfe.Coa. 
>c enquired of; and they of the vill where the taking was, 
Have the beft notice thereof; therefore the venire facias 
1 from that place alfo is well enough.- Wherefore tlie judg- 
as affirmed. 

tius erjor is now cured by 21. Jac, j. c, ij. i6- & 17. Car. 2. c. 8. 
11.* c. 16. and y Geo. 2. c. 25. 

Johns again fi Carne. Ca^e n. 

r upon a. Edw. 6. c. 13. for not fetting forth his tithes. ft^.-n'^'J^J^^^^^ 
le defendant pleaded not guilty, and it was found againft i^LwhchVa/ '^^ 
nd now moved in arreft of judgment, gui/ty or niijebrt 

T, That this aftion of debt lies not, becaufe a certain ^'<^so«^''^^"i 
is not given by the ftatute, but the treble value ; which is ^;!' * 5«"j« 
n. — cued non allocatur — A ide ante^ bcdle v. bbcrmans^ 608. hicuc'u jortUii 
NDLY, Becaufc the defendant pleads not guilty, which is ofTciice. ' 

iflue in an aftion of debt ; but he ought to have pleaded Ante, 257. 
f. — Sed non allocatur. For this action being founded upon ^^^' ^^^^ 
ite, upon a wrong done, this iiiuc is good enough. Port. 766. 

IDLY, Becaufe he brought this adion for himfelf and the ^' ^".^r^^'* 

and the queen cannot have any benefit thereof; nor is it xoy, l^^' 
) the queen by the ftatute, but to the parties grieved only, Moo^giV 
t was held by the Court to be a material exception : and '^'^b- ^'S. 
3n the Court commanded the judgment to be ftaved. s-Rac Ab. 104^ 

° ' <j. Co. Dig. 226* 

2, Hawk, 3rS. I, Turn Rep. B. R. 641. 
Vide «. 1^9. Will. 3. c. IT. f. 3. 

Owen Wells againjl Henunerfon, case 12. 

[ON for thefc words : '* Thou art a rebel, and no true To fay ** Thou 
fiibjeft.*' ^ After verdift, it was moved in arreft of judg- " ^''^ ' /^^'^V'ii 
liat an ad^ion lay not for thefe words.— And the whqjle "^^^c'^Ij^J',''^^'^ 
was of that opinion : for he niay be faid to be a rebel ^owl dTl.^ni^ 
proclamation of rebellion againft him in an Englijh courts ,^ j^^j, ^^j^,. 
m%\ afterwards adjudged accordingly. 4p. g-,. 

Sa!k, 696, id. Raym.8ia, 8. Mod. s Ju 

T t 3 Croli 
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c^» »3' Crofs againji Andrews, 

Hilaty Term, 40. Eiix. Roll 1032. 
It It DO plea for A CTION upon the cafe againft an inn-kccper of Sirattm^Au 
SLtTi ti^^ ^^ *^ county of 0;r(?». And declares upon the comn 

hiigueft*s goads cuftom of the realm, that an inn -keeper fhould keep the good 
were loft, he his guefts fafely, &c. The defendant pleaded, that when 
wasiick and in- plaintiff lodged with him, he was fick, and of non fane mem 
fane, ^y Qccafiou of his fickncfs whereof he then langqifticd. — It \ 

Ante, 39 . thereupon demurred; and adjudged witliout argument forthepia 
'• ^^'^^^'^' tiff. For the defendant, if he will keep an inn, ought at his pe 
i.Com.Dig!2io.to keep fafely his guefts goods ; and although he te fick, his f! 
ft.BlCc^ 452. vants the n ought carefully to look to them. And to (ay he is 
1. Hawk. P. C non fane memory^ it lietli not in nim to difable himfelf, no rac 
45*- than in debt upon an obligation. Wherefore it was adjudged 1 

the plaintiff. 
^^" »4- Clerk a^atnjl Clerk- 

JmiTrrtoftheFJ^^'^^^^'^ FIRMiE, The defendant pleaded not guili 

ifl\je,^tisadif- ^^^ found for the plaintiff. And it was moved in arrcft 

continuance and judgment, xh^X^ht venire facias was, ad faciend, jurat, in placUo trm 

fjot amendable. pe^onis^yfhtTCS^ it Ihould have been inflacitotranfgreffiomsettjcd'u 

^""^*5**433jfr»i^? ; and therefore a mif-trial, and not afded by any oft 

®* ' ^ ftatutes, But it was moved e contra^ that it was but a mii-awai 

9. Co. 7S. a. Jng of procefs, \vhich is aided by the ftatutes. The wriial 

Wilich*'^T **' ^*"S judicial, may be well amended, for it is but the default 

3/Buift!Vii. the clerk; the roll (which is the warrant thcreo**) being good. 

a! Hawk. 4.?. 5. The Cot-RT (Gawdy a/fentcj held, that it is not amendab 

a.Ld.Ray.i5z2. for non conJi(it but there may be an aftion of trefpafs dependi 

Wilf. 305. ^j^j ^j^^ ^j^jg *;jenire facias is awarded thereupon. And althougl 

were faid, that an ejc^ione firma is but a plea of treipafs in 

nature, yet the adions are feveral, and therefore the venire fa 

ought to be accordingly ; and this mif-awarding of procefs is 

aided by any of the ftatutes, But if there had not been ; 

venire facias^ it had been holpcn by the ^2, Hen, 8. c. 30. 

j8. EUz. c. 14, Wherefore a venire facias de mvo was awardec 

C^« »5« Ceilings againj Harding, 

Antcy 60 7. 
A itnt-charge 'TPHE cafe being again moved, Gawdy, Fenner, and Cle] 
Ibrlifcgrantcd -■• held, that the leafe being made by the lord's licence with 
f" ^^^^^^ ^'^^ entire refervation, it is a good leafe, and a good rent, which iffi 
iwiihpowCTto o^tof the entire land, copyhold and free. For the rent is 
diaoinonbotttjland (and the profits thereof), for which he may well conti 
tho' the grantee and in rccompcnce whcreof the rent is to be paid ; and thcrefo 
""«iw **" 'h! ^^^^^^ ^"^ ^* both. And it is not like to a leafe of land and go< 
m^vow7or ^^^ ^^1 ^^ ^^ ^^ thcTC iffuing o>»t of the land only, and nothing 
therentaiiffu- of the goods. And when the reveriion was granted at one time, 
ing out ot the an attornment thereto, and a furrender is made to his ufe at 
inheritance. f^me time, which is prefented, and an admittance made accord 
Ante, 607, ly^^ although at another time, yet it (hall have relation to the 1 
RoiLAbr ^^ ^^^^ g^^nt, and furrender made ; as where an obligation is n 
». Ro. Ab.'4^. by two, and the one feals at one time, an4 the otlier at 
426. Hob. 1 77* Co. Lit. i^j. Roll. Rep* 330. Cro. Jap^ 399. 7) Co. 5^. }• B«c Abr. 107. 
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other time, yd it is one entire deed, and (hall relate to the time of CottiNci 
the firft delivery; and the party Ihall declare accordingly. So *r-'V 
here, it is now in tLe hands of the grantee, as one entire reverfion, ahpiwo. 
and he (hall declare accordingly ; and although they be feveral re- 
Teifions, yet he (hall declare upon the truth of the matter; and 
upon the whole cafe the aftion is well brought. As a man may 
have one adion of debt upon feveral obligations ; fo, upon feveral 
pantof revcriions, he (hall declare according to his cafe. Where- 
fore, &c. — PoPHAM held, that the rent was ifluing out of the free- 
hold only, which is the more worthy, and mo(t regarded in law ; 
and although a leafe for years of a copyhold is regarded as a leafc Ante, 535. 
at the common law, wherefore iivitje^ione/irm/elie^ at the common 
hw,asALLTHE Justices OF England, except three, refolved; yet 
this being coupled with free-land, it (hall not be regarded to have 
rent ifluing thereout ; but it (hall be as where rent is rcferved upon 
alcafc of land and goods. But in regard he declared upon all 
the matter, the Court (hall adjudge upon the whole matter, that 
he had good caufe to recover ; as in cafe where a leafe is made of 
land and goods, rendering rent, and he brings debt thereupon^ 
and declares according to the cafe, he may well recover ; fo here. 
Wherefore it was adjudged for the plaintiff. 



Hodges agaitift Smith. 



Casi i6« 



fiEBT 



upon an obligation of 200I. The defendant pleaded, Adcfcafencct 
that after the obligation made, the plaintiff, by his indenture 'ho"?h made 
(hewn in court, covenanted and granted unto him, that if he paid j^ctind"tV^ 
lOoL at fuch a day, thit the obligation (hould be void ; and al- which h rcLw 
ledges infa^Oy that he paid it at the day, &c. The plaintiff here- may be pleaW 
upon demuried ; for it was moved on his part, that being made '« ^**^ to dtbt 
after the indenture it cannot be pleaded in bar thereof ; but he **" ^*^^ **^'^^* 
oudit to take his advantage thereof by way of covenant, and it Port. 755. 
(hall not enure as a defeafance or relcafe. — But all the Court Co. Lit. 236. b. 
held tlie contrary, that he may well plead it in bar, and (hall not *^^'*' . 
be put to his writ of covenant by circuits of aftion. And there- mooJ^'sJi 
fore they all held, tlut the plaintiff (hould be barred, canh. 64/ 

See 4. & 5. Anil. c. i6. 

Fy(h againft Thorowgood, ^ase 17. 

A CTION FOR WORDS. Whereas fuch a commiffjon iffucd To fay of a 
^ outoftheexchequerto the plaintiff and oneJ.S. and by force commimoncp 
thereof they took divers examinations of witneucs, and returned Jl'^r'd 'heiT' 
tibcm into the exchequer ; that the defendant faid, ** The ««^fi"^oofw^ 
*' plaintiff has returned, as the depofitions of witneffes^ into the «* nrjit who 
** cxchegucr, the examination of divers who were never fworn.*' " were not 
The defendant pleaded in bar, that a commiffion iffucd to ex- ** f^rorn" is 
aininc, &c. and that the plaintiff returned into the ex- !fj°"'Ko';?fti 

«u * . • /• ry 1 r Cannot DC JUltl- 

chequer the examination of one /. S. who was never fworn, gcd by pica 
*ttd therefore, &c. — And it was hereupon demurred ; and ruled that hi mum- 
by all THE Court, that the juftification and bar were net good ; eithcdepoC- 
fcr although one who \vas not examined was returned into the ^^^^otTworaT 
ttdicqucr, yet that docs not prove the words, ** that the plain- *'•'' "*^ ^^'"^ 

T t 4 *' tiff 
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Fysb ** tifF returned, &c.;'* becaufe the iul^i6caUorv is of one wit 
agatp^ft Qj^iy returned, and the words arc in the plural number. 
Thokowoood. y\ was then moved, that the words tbemfelvc^ wercnot adiona 
for they be not any flandcr whicli will bear an aftion. — But a ll 
Court refolved to the contrary ; for being averred that he v 
commiffioner, and that he returned depontions taken before 
and his companion into the exchequer, it is a great fault in 
to certify one as fworn and examined upon his oatli,wh6wasr 
examined ; and it is fincable. Wherefore it is a great flander 1 
him to report it of him, &c. An^ it was adjudged for 
plaintiff.. 
^*»» »^- Barton againft Aldcworth. 

t'l^'fntu ACTION on the cafe Whereas he purfued a /^r./ ag. 

purfuant to ihc /• ^' intending to declare in dept upon an obhgatior 

23 //#n.6.c.io. locl. wherein he was bound unto him, and delivered that wri 

h not ij.ibie to the defendant, being fhcrifTof Briflol, to execute it ; and advert 

an'^a^'itTin 'ih^ him of his caufe'of aftion, and of his intent to declare" in d 

crfc,o'ntiienon. ^"- ^^^ ^'^^^ ^^^^ defendant, being flierifT, arrefted him by vi 

apptaianccof of the fold Writ; that the dcfenclaat bad let him at large ai 

ti.c party at the allqtia fccuritau invefitcl for his appearance, and at the day retu 

M-^"^" buf^M ^^P^ f-'orpus ; and that the faid J. S, did not appear at the day, 

hidixturncd ^ ^^^^ himfcif ; and that upon an habeas corpus awarded, he retu 

ttti corpus KnA parut!<jn habeo^ which was falfe ; whereby the plaintiff was del 

f'aratum hahe-^ in his fuit ; whcfcupon he brought this aftion: The dcfcn 

he might have pleaded, that the laid 7. S. Ipeing arreflcd, put him in fuVctic 

w !?/r' . his appearance 7. N. and 7.7). who arepcrfons of fuffecient < 

for contempt. ..r*. -^ , J i,-,' i- • ir 

Port. 672. 62-. "^'i^i*" ^hc county, who were obliged unto him 11140!. to 
8cS. S51. 373. appearance of J. S, at the day in the writ mentioned,' and'pfc 
Anie, 460. the 23. fffn, 6. c. 10. by rcafon thereof he let him a,t large, 
1 Sid. 430. traverffth aIjsque hoc that he let him at large ahfente i 
h\o<^.K^\>\tzt, Jtcurliatc hn-aita prcut, &c. And it was thereupon demurred 
^%^'k '°^* ^' ^^'^^ n^o^'cd in thcphintiff 's behalf, that the fhcriiT at his pc 
\\Clm)6%o ^^ ^^^^ h^^^ ^^^'^^ h^ ^^^^ good and fuiScient fccurities to; 

1. M».d. 244. ■ afpearancc, and to favc himfclf harmlcfs concerning it. Fo 
2.N:t^d.<^3.*i;»7. tJicu^h the ftatute appointshim to let to bail, yet it apj5oint§ 
L'l. Ray. 425. not wJiat feciirlty he fhall take; but he ougl'^t to tnke fuffi 
7?2. ,0.^156^. topreicrvchirnfeifii^.dcinnifieJ. — ]::utALLTiiECorRThcld th( 
Coin\ Rep. ^^^^^ travcrfe to he good "; for the llatute appoints him to let at 
132. C.64.. upon bail, and therefore he is compellable to take bail, and 
OikR-.js. R4. ttft to his difcrction v>liat bail he will tiikc. Then whe 
fTVcrcVn'' ^,''^'^'^*"^ ^^'^^ betook bnil of. him, -.vrr. J N. and J. D. hi 
r.s-/*^'^^ " * fufficient chares v.iTliin that countv, that fh?!l excufe 
10.' Mod. 2«s. againfl tlie party ; and it is not rcaibnable he fliould be charg 

2. Tcm Rep. in an 'aflion upon the cafe for doing that which the law appc 
S^> And PoVham faid, if he rakes one furety it is fufficient, for 

not corapellable to take two fnrcties: and although that he 
nof the body at the day, nnd afterwards at the day the habeas c 
returned rju'xi paratum kahco, wlien he was at large, that 
co!)tenip»: to the Court, and fincable \ but it is nothing as t 
party, nor can he take any advantage thereof. Wherefore ii 
* - -adjudged for the defendant. ''' \ • *'^ • ^ • 

Sc5 4. .'Uun. e. 16. f. ao, 

Bca 
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Bennion againfi Watfon and Elwicke, *^* ^^ 

LATE SM£R.IPFS OF THE CITY pF YORIC, 

Triaify Trrm, 39. £//«. Roil 1084. 

^CTION upon the cafe. Whereas John Bell waytndcbted t© UnkatomiBAp 
^ him in three fcveral obligations in 141!. and lie fued a latitat cafejies«pi«t 
dircftcd to the flicriff of the city of rorkj ^c. witii an intention ^^^^^ ^'l^ 
tliat, the faid John Bell being arretted and appearing according to ^j^^v^^l^J^fcl 
thccourfe of the court of queen's bench, lie might have exhibited fuit dilu im 
his bili_ of debt upon thole three obligations againft him, and >baie by He 
have declared againft him in cuftodld marefckaU'i fecundum r^w/i^- ^"th of ont cf 
idmem Curia, to recover his debt ; and allcdges tn fado, that ^^^^^''^^^^ 
the defendants by force of this writ arrefted him ztTork\ and ^^ ^ ^jJ^JJ^ 
aficnvards, to defraud him from taking the advantage of his and^bt/oreti^ 
'^rit. and to recover his debt by that means, i^efore tl^ return of which fluUbe 
thcwrit at Ocy>cft7/-^£//;^/, in the county o^ Nottir^ham, they let the ^hcrcUifcefcapo 
iaid John /?r//at large, and to cfcapc, without taking any rcafon- ^J^d'noTwhlw 
able furcticiJ for his appearance, per qt:cd he is not only delayed of chc wrca wm 
lis fuit, but utterly deprived to have any remedy for his debt againft made, 
the faid John Belli to his damage of 2Col. The defendant pleaded -^*^» »M- ^lu 
iM)t guiky. And after the venire facias returned, and before the^^ ^ > 

trial, one of the defendants died. Upon furmifc to the Court, ^ ^^ ^ eau 
that one of the defendants was dead {a), the dijlrin^as, and thecomb.^o. 
n(X)Tdof ni/i prius, was betwixt the plaintiff, and the one defendant Caith. 245.14s. 
only; and it was found for the plaintiff to his damage of 200 1. '• show. 1^2, 

Aftcrverdift,itvrasmovedinnrrcilQf judgment,FiRST,Thatthe *• ^oin.^'«» 
bill was abated by the death of one of the defendants ; for it being *]^^ Ab.44i. 
? joint aftion, wherein they are chargeable as (herifFs, and not Cowp. 196. 
fwcral, the bills fliail abate by the death of one of the defendants. j.bi.Cvmu. «6f, 
"^Sfdmri aUpcatur ; for it was held by the whole Court, ttiat 
this being but in nature of a trefpafs, and merely perfonal, and in 
Ttgard he cannot have anotlier aft ion but againlt the furvivor, it ,-,>iH^r 
Ihiil not abate, no more than in trcfpafs or re])levin. ^^S/^^^ 

i»EcONDLY, Becaufe the trial was only by a vefiue of Cropwell^ ;, C-V*^, 
whereas it ou^t to have been from 2'ork alfo ; for tlwre was the >^lL' . 
principal part of the aft, viz, the delivery of the writ, and the arrcll: 
and upon not gui?ty pleaded, all is in iflue. — Scd non allocatur : 
for the tort^ whereupon the aftion is founded, is upon the cfcape z.Ron.Ab.6eu 
only, which was comniitted in the county of Nctt'in^ham. And 
fthough the arreft )s to be proved, otherwife there cannot be an -^ 

efcapc; yet the efcape being the fole caufe of the aftion, tlie trial 
ftall be by a vcme from that place only where the cfcapc 'v a?. 
AndFtNNER faid, thiat I'ak w^s a cify and a countv, which 
could not join with any other ; therefore, alfo, the trial fhall be 
only from the county where the aftion is bropght. 

'Thirdly, It was moved, Wiicther this aftion lay upon thjs 
rfcapc, and for the non-appearance of thp party? for it 
?« faid, that that was an ofFeqce to the Court, for 
5-hich they Ihould be fined ; and they ought not to be twice 

Cnilhed. — But the CouyiT held, that the aftion did lie; 
aufe here is an apparent nigligence in the iheriiF, tp Ui him at 
fajje without any Bail, and thereby ' the party prejudiced in hi s^ 
wit, as he hath declared ; and the defendant is found guilty thereof; 
Wd therefore it is reafonablc,* that the party Ihould have hi^ 
. W Sec 16. Cir. «.*c. %. uiAZ. iso%Wiil j, r. lu f. J. ind i.CQcuUvf ^V 




Sir FraMcis M'illoffghby^ his mailer, did fill up the faid fpaces bv tbe 

Cro. Car^o' ^^'^"^ ^^ ^^^ ''^^^ ^' ^^^^ ^^^ *^^ afterwards Sir Francis Jfil' 
' '' hughhy fealed and delivered it to the plaintiff's ufe. Whereto the 

plaintiff agreed, and tr^erfeth, that ht^faboyfrauduienter^ etmgb' 
tiose.y filled up the faid fpaces, 1710^0 etformay Uc, . And it was there- 
upon demurred..— Firft, It was held by all the Court, that 
the- addition of a condition to an obligation, vrhich was fipgl^» 
iilthough it be for the advantage of the obligor, ihall avoid tba 
Jced, being done by the obligee, or any ftrangcr ; for he i« P** 
Q IvavQ UU remedy agjduft th^ ftrwgc^i by vi ^on upon *• 



626 Miclmclmas Term/ 40. and 41. Eliz« In B. IL 

BiNKTOM aftion : and it is not like the cafe where the Iheriff let him at 
yK^%o ^^^%^ upon fureties ; for there he did his dcveir^ and that whereto 
md Elwickt. ^^ ^'^^ compellable, and no wrong ; but it is not fohere. Where- 
fore it was adjudged for the plaintiff, and error brought ; but it 
.was difcoutinucd. 

CAst lo* Markham againft Gonafton. 

Trinity TgrM, 40. tliz. Roil 212. 

If a deed after A CTION upon the cafc. Whereas the plaintiff and Sir Fro/tat 
execution be al- x\ ffr^HQti^ki^^ ig, J[^ayy 38. Eliz. were bound in a reconufance 
J^ pU^Ty ^^ 6^'- ^^ fViUiam Tracy y hfq. at the requeft of the faid Sir Francis 
the parties or a fVtlloughbyy and for his debt, with a condition for the payment of \ 
ihangcr, as by 315I. upon the 1 9. Nov. following ; and whereas Sir Francis fVH- \ 
an infmion of [oughbyy 20. Miiyy 38. Eliz. agreed with the plaintiff, that he and Gtf- i 
i^w OT^adrfi- f^^y ^^* would be obliged to the plaintiff by an obligation of loool. 3 
Sononheobii- ^^^^ ^ Condition for the payment of the laid 31 5I. upon the (aid j 
jor, orofacon. 1 9. A^cz^. and to favc him harmlefs fron\the faid reconufance, and 
dition, though from all damages and lofles by rcafon thereof; and whereas upon 
for thcadvan- ^jj^ fj^jj jo. Mayy 38. Eli%. tlic defendant, at the requeft of the 
r^ he may ^^^^ ^^^ Francis ffilloughby^ vfTil/ormam tradi^fi fcripti oUigatmy 
jikldnofieftfac- and of the Condition, leaving a (pace in tlie faid condition fordi- 
t'jm, and avoid vers Englifli words to be put therein, viz. in qulnta iinea inter bite 
the deed i but ijcrba ** an et Tracyy^ and another fpace in the fame line, &c. (and 
If fenvafds hate ^^ mentions dlvcrs*) ; and afterwards upon the fame 20. Majy 
jMiaOionon the ^^^' S^- Eiiz. tlic faid Geffrey Fox kdiled fcriptum obligatmum fr^' 
<afeagain(i ctie di^tunty with the faid fpaces therein, and delivered it to thedefbn- 
pcrfon who dant (having the faid fpaces therein not filled up), to the ufcof 
mtdc thsalte- ^^^ plaintiff, as his deed ; that the defendant, fraudulently and ma- 
wivcr damagw licioufly intending to deceive the plaintiff, and to avoid the did 
Ibr the injory ; bond quoad the plaintiff, pojlea the lame day and year, without the 
aJthough m fu- aflcnt or notice of the plaintiff, filled up the faid Ipaces, viz. in the 
ing upon the jj^ft fp^ce interlining the word " frilliamy*' and in the fccond 
r^u'lteTuUi ^P^^^' betwixt the words " an a Tracy y' interpofed thefe words, 
the iffuc, "'that " o{ Raglayy' and fo of others ; and that the laid 315I. was not 
** the alteration paid at the day ; and that afterward HlUiam Tracy fued ^Jiifi 
M was not made Jr^^j^j upon this rcconufaiice, and had judgment upon two niUt 
*• after ttefe^l- returned, and had execution thereupon ; and alledgeth injfa^h 
it y"ry'" ^ tiiat by reafon of this interpofition of thefe words the obligation 
foft. 800. had loft its force, and he is deprived of his remedy to recover his 
9. Roll. Ab. 209 ^^^^ ^^ ^^5 damage, &<:. The defendant pleads, that he was fcr- 

ir3.¥a..3o. vant to Sir Francis HlUonghbyy and by his command writ this obH- 

•7*1 1. Co. 27. gation, leaving the fpaces therein for the infcribing of the &ii 

idC^^^s^oGT, 55. 10. ^^Qj-jj}^ after the enfealing and delivery thereof by the faid G. F^x^ 
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Fuk 14. Hen. 8. pL 27. 36. Hen, 6. pi. 5. 26. Hen. 8. fil ^**^" 
w. So of a razurc of a condition, 41. £^/a/. 3. pL 10. Go>!iuafu»%> 
ffoi, 8. pi. 27. 30* £4/41;. 3. pi. 8. This interpotition alfo 
tie words in the condition of the obligation being words ma- 
J (as it was agreed by all the Court that they were), avoids 
deed ; for it is parcel of the deed, and by tliofe words the con- 
>n is altered : for whereas before it did not appear to which of 
Trades the reconufance was entered, it is now made certain ; 
it maybe that it was now to another man than in truth it was. 
although it were not fo, yet it is altered ; for whereas it be- 

refted upon an averment, yet it is now altered : and if before 
as void for want of thofc words, as they conceived it was, it is 
r made good by inferring of them ; which alters the deed, and 
efore it is ill. And although this alteration is for the benefit 
be obligor, yet it is not material ; for the deed ought always to 
ain as it was at the beginning. And therefore Fenner faid, i.Lcvinr, tc, 

it was adjudged in the common pleas, that where Fecknam^ i.RoU.Ab.i^ 
1 o{ PauPsj made a leafc for years, rendering 27I. (as was the 
ntion) but the indenture of thelcafe was 26I. but the counter- 
: was 27I. the leffee afterwards, according to the intention, and 
nake it agree with the counterpart, made it 27]. and fo it was 
the benefit of the lelTor ; yet it was ruled, that for tlm caufe the 
fc was void ; fo here. Fide 28. Hen, 8. pL 17. and 9. Eliz. 
r, 261. It was alfo refolved, that althougn it was filled up by 
appointment of his matter, that lliall not excufe him from 
ill fea. And although it were done before notice of the deli- 
f of the obligation to the plaintiff 's ufe, yet it was holden, that 
ras not material j for prefently, by the delivery to the plaintiff's 
, it vefled in him without notice (and the obligor had no fur- Antc^ 54^ 
r to meddle therewith) ; for being for his benefit, it vefled in 
1 before the agreement,' and is not countermandable, as 
Hen. 8. pL 29. is. And although the interpofition of thofe 
rds was by the affent of the obligpr, after the obligation was 
led, yet it is not to any purpofc. But if it had been appointed 
the obligor before the enfcaling and delivery thereof, that it 
uld be afterwards filled up ; Popham faid, it might then per- 
cnture have been good enough, and it fhould not have made 
deed to be void ; but being aftqr, it fliall avoid the deed, 
bcrefore it was adjudged for the plaintiff. 

^OTE. Markham had before brought debt in the common n. Co. 27.41 
IS upon this obligation againft G. Foxy who pleaded the filling 1*0^- ^oo- 
of the fpaces, after the bond fcaled and delivered, and fo not 
deed; and it was held clearly to be a good caule of avoiding the 
iid. Wherefore he there took iflue, riiat they were not filled up 
ST the fealingand delivery ; which being proved at the nlfi pnus^ 
was nonfuited. Wherefore for his remedy he brought tliis ac- 
a : and it was adjudged accordingly, for the plqintiff, aiid ^ 
it ^warded to enquire of damages. 

Sawyer againft Wilkinfon. Cah 21. 

Trinity Term, 40. fliz. 

■^SPASS, for. the talking an ox-hide, 10. Junf, 38. ESzn at Good* hrought 
St. Peter's, in Corzihill. ' The defendant juftifics, for that fhe ^« ^^deniwir- 

Sr and commonalty of Undan were f^iCpd in fee of an houfe ™/nJ^'^ d[. 
I Leaden-beilly being the place where ; ^nd bec^ufc the fard atM»«d«^^ai. 
►rMilc, 9X the ^mf «^torcfaid, was there damage feaJu^nt^Xvt^ ^% mitjiajaitt. 
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bailifFto the faid mayor and commonalty, and by their comi 
took it there damage feafanty i^c. qtat eft cadem tranfpejpo, 
plaintifF faith, that London is an ancient city, and tfiat a con 
market is kept there every Friday y within Leaden-hall aforefai 
hides and other things ; that the faid 10. June^ 38. £//z. was t 
and market-day there ; and that he bought the hide in the ir 
there of one fV. B. and delivered it to friUiam Hum to carry a 
and the faid PF, Hunt put it upon his fhoulders ready to ca 
away ; and he having it in a haiket upon his fhoulders, and \ 
therewith from Liaden^hally the defendant took it, &c. which 
ready to aver, &c. And hereupon the defendant demurr 
First, For that the defendant juftifies damage feafant^ an 
plaintiff Ihews this matter to take from him his authority fc 
caption ; and he varies from the manner of the caption, and 
not conclude his pka, qut^ eft eadem, l^c. — Secondly, Be 
the defendant juftifies for a taking, which is intended upon 
damage feafant : and the plaintiff (peaks of another, and doti 
traverfc. — Scd non allocatur \ for the plaintiff fliewing the f[ 
caofe of the hide's being there ; and rhat for this cauic the d 
dant had colour to take it ; but by rcafon of the matter in 
which he fhewed, his taking was not juftifiablc, it fccmcth 
the replication was good, and he needed not a travcrfe ; an 
conclufion of the plea, quit eft eadem tran/greftio, is not rcqi 
becaufe he agreed in the place, and time of the caption ; butl 
caufe why it is not diftrainable. And they ;11 agreed, tha 
ox-hide brought into the, market, and fold, cannot be diitr 
damage feafant, — Popjiam held, that tl:e plaintiff ought to 
traverfed ; for he doth not agree in the manner of the cap 
But Gawdy and Fenner c fo«/r.7, becaufe it is his matter in 
and therefore it fufficeth to plead it without any traverfc. W 
fore it was adjudged for the plaintiff. 

Baron againft Sleigh, 

Hilary ? rr«r, 4.6» Ebz., Roll 
A CTION upon the cafe. Whereas the plaintiff was bail i 
^^ queen's bench for one ^. S, at the luit of /fll/iam Ri 
debt for 19I. ; and whereas the faid A. S. was fued in debt b 
defendant fof 20pl. in which aft ion one John Start on and Ht 
Anthony were bad for him • that the defendant, after a recovc 
debt againft the faid A* 5. of the faid 20pl. took forth a 
againft the faid A, S. which was returned non eft inventus ; an 
the defendant afterwards, gt IVeftmtnfler^ Isfc, by fraud and c 
to charge the pljiintiff with the laid 4ebt of 206I. recovered 
pray informed the Court, in deceit of the Court, that the pl; 
was bail for A. S, at his fuit (whereas be was not, but was bai 
for him at the fuit oi fyilUfim JHchy which was well known 1 
faid defendant); he thpreyppn injujie impetrazit TLwrit of fcire 
UTOn this bail againft the plaintiff; which being returned «iA 
by\he like fraud and deceit, procured a kcov\A fere facias agair 
plaintiff, which wasalfo returned nihil ; whereupon it was adji 
that the faid Sleigh the defendant fhould have execution agair 
plaintiff: tlut the defendant, pramijforum ?ton ignarus^ by th 
fraud and deceit to arreft the plaintiff, in deceit of the Court 
cured a capias ad fa{isfacicndum ^ainft the j>l2y ntiff i whereup< 
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itiflF was aiTcftcd, &c. to his damage, &c. The defendant pkadcd Ba^oh , 

guilty; and found againft him. — And it was mov^d in arrcftof «^^"^ 

rmenty tliat this ad\ion lies not : for it is to procure pioccfs 

cial to be awarded, which is the a^ of the Court ; and the mif- 

rdii^ thereof, although it be upon information of the party, 

t is tiie formife.of the party, no a&ion lies for it ; for it is but 

(neous, and the default of the Court to award it upon fuch in- 

nation. And in proof thereof, 21. Edw. 4. p/. 23. was cited, 

;re a writ of habeas corpus was awarded to remove a caufe out 

London^ for that the party had an aftion depending here, 

jrcas in truth he had not anv. Although this were upon the 

irmation of the attorney to tlie party, and the other delayed in 

fuit thereby, yet it is not aSionable : but if it were awarded 

a furmife, that he was fcrvant to one of the clerks, where he 

not, there an a£lion would lie ; for that the Court could not 

w, but merely upon the parties information. So here, before 

proccfs had Been awarded, the Court might have fcen whc- 

• he were the fame pcrfon who was bail. Wherefore, &c. — 

:ner and Clench held, that the aftion was maintainable, in ^'M^c.ce;. 

ird it was (hewn that he procured it by fraud and covin, to de- p»a. yil.^'-'o^. 

e him, and although he knew that he was not the fame party ; 

jcrc is an apparent tort in him ; and it is allcdged, that he was tlic 

fc of awarding the procefs againft him ; as where one procures 

Ifc fuit to be brought in another's name, or where one cajis a 

edlo/t without caui'e, or the like. Wherefore without argii- 

it, abfentibui PoPHAM and Gawdy, they adjudged it for the 

ntifF. 17. Ed^jLK 3. />/. 51. 20. Hen. 6. pL 31. & 24. 27. ^]]l 

'Idintif' 75. 5^:^ 8. Eliz, c. 2. 

Bhke agaiivfl Stanley. CABE23. 

CTION FOR WORDS : " Thou art a coiner of falfe money ; Words aaion- ' 
** and 1 have money to fhew which thou coinedft.** After ■*'*^' 
lid It was moved, that the words were not aftionablc ; for he 
h not fay, that he coined money current in England^ otherwife 
J not trcaJbn, but inifprifion. — Sed non allocatur ; and adjudged 
the plaintiff, abfentibus Popham and Gawdy. 

Scebbing agai/iji Gofnal. Cajjb 24. 

Trinity Term, 40. Eliz, Roll 108. or 3^6. Su^. 
CTION upon the cafe, by a copyholder againft his lord, fup- It Is a good cuf-, 
pofing that he was a copyholder in fee, and that within the ^^"^^^^^••'opy- . 
lor is a cuftom, that every copyholder fliall have the loppings of [j^ji"*^^" Jf^ 
pellingers ; and becaufe the defendant had cut down two oaks /,,A/,rxof/^/. 
ig polliii-^crs, whereby he loft the benefit of the lopplngSy he /iVi^-rt, and the 
ught thi i aftion. The defendant, protejlando that there is not anv ^^rd tannot cbt 
1 cuftom, for pica faith, that he cut down two oaks, being ^^"^ ^^^^'J^^^ 
nnr timber trses, and left the loppinirs there for the plaintiff. ,." f' ^u" ^^^ 
5 plaintifr demurred. — KjOi>F\t.v.\' Jor the plaintiff moved, that holder of the 
IS not any plea ; for a copyholder hath not only an intereft in future /r«»/>i>^y, 
prefent loppings, but in a future profit by the loppings, and '• ^°- ^^^- ^^^^ 
rfbrc the lord ought not to cut tliem down to his prejudice. qjj*»j y^^l'\ 
I he cited a cafe tol)e adjudged in this court, betwixt Garnon i. Mod. 3 5 5.54V. 
Kihlc^ where this point was adjudged upon demurrer ; and that Dougi. 207. 
aisn ^n-.-'-^ H.? cafe was maintainable. — And pf tliat opinion ^'^ 
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Phillida Sh^^ckborough agatnjl Biggins.- 

A PPE AL of murder for the death of her huiband. The 
•^^ fendant pleaded not guilty ? ?nd was found not guilty of 
murder, but guilty of the manjlaughten The defendant prayed 
be dilcharged, becaufe the general pardoin had difchargcd him, t 
he (hould not be put to have his clergy^ and this puniftimcm 
not for the party plaintiff. — But it was tuled^ that it was at 
party's fuit, and that Ihe might well pray it \ and fo fhc did 
Note, That Mufgrave^s Cafe was here eited, ahd tlic rcc- 
viewed, and no judgment herein. Vide poji. 682. 

Hob. 294* 3* Peere Will. 4.53, t. Stra. 529. x. Hawk. 55^. 
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casi aS, Brownlow a^ainjl Farr. 

Trinity Term t ^g. Eliz, Roll 6z6, Littc, 

In what manner 'T^RESPASS for the taking of two loads of wheat fct out for 
^ ninth part of the grain in Hetworth^ Upon not guilty plead 
it was demurred upon the evidence. The cafe was, That k 
Edward the fixth was fcifed in fee of the ninth fheaf of the o 
and grain in Etworthj alias Hcpworth^ as parcel of the poflcffi( 
of the abbey of St. Leonard's^ in tlie county of York^ and by let) 
patents under the great feal in 7. Edw. 6. granted to Ejiojt \ 
Dowfimaitp and to their heirs, '* iotam lllam medietatem notiie ga\ 
^' bladorum €t granorum vocat, THE NINTH sHEAF, dc^ a in j 
** wvrth in comitat. E if or urn modo vel nuper in tcnura Jive occupat 
** PfiUielm. fVard^ ac nuper monajierio St. Leonard in comitat. Ekf 
** diJfolut.fpeHant,** and und^r this patent the plnintifF clair 
the entire ninth (heaf ; for in truth all was in the tenure of//'' 
by a Icafe made 36. Hen. 8. under rent. But Epti'orth was not 
the county of Tority but in the county of Lincoln . and, Whetl 
upon tlie patent the entire ninth fheaf pafled or not ? was 
queftion, oy reafon of the llatute of mif- recital made 7. Edw 
c- 3- (<?)• — It was argued by Ro?EK/or the plainti^^ that all prrfl 
.for the quantity being miftakcn, it is cxprefsly aided by the Ic 
of the ftatute ; and it not, yet by the intent of the llatute.— 
Henry Yelve^ton i contra. As to the mifprifion of the cou 
where Efwortb lay, it was agreed on both fides not to be mater; 
for that IS holpen'by tlie ftatute. — And fo held the Juftices P< 
HAM and Clench, cateris Jijiitiariis abfentibus. — As to the pi 
cipal matter, Popham faid, that the patent could not convey it 
than the moiety, if it could convey that : for when the king 
deceived in his grant (i), it was not the intention of the maker 
the ftatute to help that ^rant ; as if the king grants the moiet] 
two acres, it is not realon that the p^ent mould be conftn 
that he Ihould have two acres : and that is the difference aj 
thequantity, where the certainty is plain. As where the kinggn 
two acres, called the manor of D. whereas the manor contauu 
hundred acres, it is a good grant of the whole manor, and o 
the acres: but if he had granted all his manor of i?. conttur 
ten acres, whereas it contained twenty acres, nothing had pa 
by the common law ; but it is aided by the ftatute. I'hcrc is 
a difference as to the quality and nature of the thing. As wl 
king Henry the eighth granted to Sir Thomas Moor " totam turbat 
(m) Expired. Set a. Ruffhcad*« fUt. (4JS4.) 

''J 



(h) 8. He„. 6. 
pi. 20. Bro. 
•* Patent t'* 15, 
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\f'am in X).'* where a former patentee, having fuch a grant, had Browklow 
ictore converted part thereof into arable land, and part into pafture, «x^'V' 
^iSir Thomas Moor Ihould have but that only which was then tur- F4«». 
vrj. And the ftatute doth not remedy fuch a grant. For turbary is a 
lofitparnabky which may be in one place and not in another rfter 
mvcrfion. But if it were agrcat moor, and after fuch converfion 
* part into arable or pafture, the king had granted totam mcram 
m, it had been otherwife ; for that is provided for by the feid 
itute: and if he had granted all his eftovers in fuch a wood, 
lercas he had not any eltovers, but a coppice in the faid wood, 

was not remedied by this ftatute. And if a common per-- 2.Bac.Abr.6fiSt 
1 had granted an acre called Tfpe Two j^crcs^ one acre only had 
fed: a fortiori in the king's cafe. Wherefore it was adjudged 

the plaintiff, with the aflcnt Qf Clench, cateris Jujiitiarils 
htlbus. 

Bdrfdalc again ft Smith. Casi 2> 

'RESPASS by a vicar, for taking two loads of hay and carry- An endow.Ticni 

ing them away. The defendant pleads, that the place where, *^*^ **»« vicar 
. is within the parifh of Mn'idflonCy whereof he is parfon impar- ^^^' ^ivc «;««• 
V, and it was fet out for tithes ; and that Jie ufed to have dc- 'X«2eTi^.m' 
a$garbariim ctfoeni, 'i he }:IaintifF replies, and (hews a cota- garbarum, (halt 
ition in the time of king Hvmy the third, and that the vicar- bcconftruedto 
was then endowed ; which was, that the vicar ihotild have ^^^°^ *^ ^> 
"utas dtcimasy et totam dccimam gar bar um in fVativorth (which was AIl«n, 50, 
hamlet within the faid pafilh, and the place where, &c. and ^"•«*» «33- «o*« 
\ parcel of tliat hamlet) ; and that at all times whereof, &c. he A^^f'.^I'-'^t' 
I nis prcdeceiTors (vicars there) had ufcd to have the tithe of ' ^* 
^ there. Wherefore, &c. And it was hereupon demurred.— r 
iNFiELD. By this prcfcription he cannot have hay ; ioi garba 
Jways corn, and therefore this prefcription cannot ftand witU 
compofition. — Coke ^ r^«/rrt. For as the ufagc hath been, fo 
Ihall be expounded. For it was adjudged in the exchequer, 
ere a patent was made by king fohn to one, and his fucccuors, 
Ibecaufe Brc^ion faith, tb.at anciently *' fuaeffor'* was taken for 
^ra," and that always iincc it had ufed to defcend jure hte- 
'tdrto^ it was adjudged that tlie heir Ihould have it by that 
rter. — All the Court here refolved accordingly, in regar4 
ras an ancient charter, and conftantly had been ufed to ex- 
1 to hav, the word garba might well extend thereto ; al- 
ugh at tfiis day it iij commonly ufed in anotl^ier f(;nf(f, Wherc-^ 
: it was adjudged for the plaintiff. 

Broom againfl Hore. CAst 3<h 

EBT for rent. The ^afc was. That Sir Chrifiopher Btoom let if a Icffeeaf- 
land to Hore^ rendering rent, who let to IVrigiefworth the ["'»^PJ^?[^^« • 
th part of an acre; and afterwards Sir Chrijhpher Br9om gv^l\t- \rlKi^'^^^^^^ 
he rcvcrfion to George Broom, jiow plaintiff; and he brought rcvcrfion (hail 
: agaioft Here for the intire rent. — Tan field moved, that have debt againil 
lAioxi lay not; for when the leifee granted his cftate in part, ^^^^^ ^^ 
Ac IclTor granted all the reverfion of the entire, the privity "^^^ ^^^' > 
eby for that part which wi^s granted over, was utterly dcftroy« ^ co. 14^ 

Lit. Rep, SJ. Dyer, 4. Qro. JaQ. 41 X. I. Saund,'2g4. a, U^Ja^u 
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BiMM ed, and no aClion as to that part lies ^ainft the firft leflee ; al ir| 

ff '•'V* the cafe of Humble v. Glover y adjudged in this court ; and the 

°**' adion being gone in part, is gone for the wholc.= — Stephens i 

contra, Becaufe the entire eftatc remained in part of the land, and 

Fofl. 6)7. fo the entire privity and action remains for the whole againft the 

Cowpcr,j6U. firft kflce: and fo is 24. i/rw. 8. RyfcUn's Cafe^ and 2. Ajf.$i, 

i>ou^. x?4. — ^j^j ^j^j^ ^^^ Court, was of that opinipn. — It was afterwards 

moved byTANFiELD, that here was a fufpenfion of the entire 

rent ; for it is alledged and confefled, that the plaintiff entered 

into-that part let to ffriglefworth^ and then that is a fufpenfion of 

the entire rent. — But the Court fiiid, that this entry, were it 

lawful or tortious, being by the command of IVrigiefw^tb^ ?cftc4 

all in ff^rigUfworih ; and he was but fervant to IVrigUfworthy and 

notliing thereby vefted in the plaintiff ; and therefore here is nol; 

any polfeffion in hin^. Wherefore it was adjudged for tl\e plain^. 

3. Cc. 24. 

Caii ST. Malyns againft Sir John Hawkins. 

. Hilary Term, ^9. Elix. Roll 6^6. 
If aftranptr A UDITA QlJERELA to avoid an execution of 500I. upon a 
purchafeajudtc- r\ judgment in this court. And furmifeth, that the faid 500I. 
^^^"^^ was paid to Sir John HaMms after the judgment in difchamol 



% 



may by stuUta the judgment ; and the 4UiJita querela was awarded out of tlu 

iMif^iSs plead chanccry, direfted to the Juftices of this coi^rt, &c. Whercupot 

raymemof it; ^ fare facias was awarded; and the fheriff returned, tliat Sir joh 

m'I^^"^ Aw*/« was dead. Whereupon it was furmifcd to the Court 

snoneywwpa'td, that Dante Hawkins was his executrix ; and ^fcire facias was award 

he (hall be dif- ed jigainft hcr, which was grounded upon this audita querela^ am 

charged, al- ftc appeared upon it, and pleaded, that the aforefaid 500I. wa 

t^PtbM^mls ^^^ P*'^ in difcharge of the judgment. Thereupon they were 1 

paWforthcpur- 'ff"^J *^^ ^^ was found, qusd ilia 500/. fuerunt foluta by & 

chafe of it. Horacio Paievizino to Sir John Hawkins y to have the judgmcE 

Ante, 41. 140. affigned over unto him. Etji^ t^c. — The opinion of the whol 

»<>9- Court was, that when the jury found, quid ilia ^ool.folutafut 

sJio.Abr.310. runtf that fufficeth for the plaintiff *s ifliie ; and what was foun 

».Ro.Abr.7o«. more, is but furplufa^ ; and that an audita querela well lies upo 

Cw' Uc." '**' ^^^^ matter w/tf// to difchsftrge the execution ; for if it be true tb 

• J»^ »9« ^1^^ ^QQJ^ ^g^ pj^jj fQj. thejudgment, it is not reafon he (houldi 

ftaycd in execution for it. ' And although it be found, that 

ftranger paid it, yet when it is found, quidilUt Kpol. Jelutitfuerm 

it is then to be intended tlie farne fum for which "the judgme 

was obtained : and thereupon the judgment was difcharged, ai 

rule given, that judgment Ihould be entered accordingly. 

If on a/ciV# Tanfield at another day moved, that this audita querela bei 

faciat ill an an Original out of the chancery, the party being returned mortu 
Audita fMiTiia thc^e being but one party named therein, it is totally abated; a 
from chancery the fcire facias thereupon awarded is void, and witlioat warra 
teKMh?(he. Whpefore, &c.— DoDERipcE e contra. For this audita querejk 
riff return that "^^ ^'^ nature of any writ ; but it is a commiflion for the Jofti 
the party is . to cal) the parties, and to hear the complaint, and to3ong 
dead, the nm^u and th'crc is not any party certain thereto : fo, although tjhc tci 
funU ihaU *- ^Q^ ^ ^^^ ^g executor may well be called b)r a fcireyaciai ; J 
CiR) Ex. being made a party, may be examined ; and tliis (uit is in cafi 
^y^ ' ^V* the party who is in prifon, an^ therefore ihall be fiiYpiired in 1) 
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ind not qcafliedy if any one be made party to the examination. Malyk* 
Ind to that purpofc t./V/. 3. Hen.l. pl.i. 2. Rich. 2. pi. 1. ^J^Z'^,^ 
hRjcb, 2. •* Brew 638. 'whcrcawrit of audtta querela v^zshrougtit 
pinft two, and one of them dies, it was ruled, that for Ais ^^^ -^ 
wfc the writ would remain and not abate. So 35. Hen. 6. 
Uj. if two be plaintiffs, and the one be non-fuited, or rcleafe, 
(Kali not prejudice his companion, becaufe it is fucd for the 
ifeof both. And i^.Edw. 3. tit, " Atidh. ^uer'* 26. this writ 
as brought to avoid a ftatute for the nonage of the conufor, &:c, 
here the conufee was returned mcrtuus; yet the conufor was 
fcharged, and there was not any doubt that the writ (hould 
ate. By this means alfo another mifchicf might enfue, that the 
irty always might remain in prifon : for it may be, whereas one 
returned mortuus at one time, fo another at another time might 
J returned mortuus^ and fo infinite, h. fare facias alfo is iu 
iture of an audita querela^ when one is in execution, for it (hall 
mprehend all the matter. Wherefore, &c. — Tanfijeld e contra, 
agree with the books, that in an audita querela againft two, if 
ic one dies, as long as there be any party alive who can be party 
) the examination, the writ Ihaii not abate, nor a new audita 
terela be brought; but there is n^t- any book, that, where there is 
lit one party, and he dies, faith the writ Ihall ftand. But 
IC book of 13. Edw. 3. is grounded upon another reafon, for 
lat better expounds 18. Edw. ^. pL 10. which is the fame cafe; 
iierean infant brought an audita querela for his infancy, and his 
je was infpeded, although the parties were returned mortuus^ 
rt no new audita querela Ihould be awarded ; for his nonage 
ring adjudged, none can contradift it, nor have any plea thereto ; 
nd therefore it would be in vain ro make any new party thereto ; 
therefore the party was difcharged. And whereas it hath been 
ud, that a fcire facias might be brought in nature of an audita 
mela^ and there needs not any new audita querela, true it is ; 
mt then it is merely grounded upon a record here, which com- 
rehends all the matter : but it is not fo here, for this is grounded 
ipon the original writ; which being abated, the fcire faciaf 
warded thereupon is ill. Wherefore, &c. — Gawdy hcjjd, that 
bis was but a commiflion, which ihall not abate by death ; and is 
kcto a mittimus upon a line, 14. //i;/. 7. and there is not any 
irty here, but a commandment, quod vocatis partibus juftice be 
wic. Whcreforc,&c. — But all tiu oTntk Justices againft it ; 
>r it is an original awarded out of the chancery , and if the 
irtics be dead, the writ Ihall abate, and the commiffion is deter- 
lined. And they agreed to the cafes, where there are two parties 
sfendants, and the one dies, that there the writ (hall not abate; and 
» to the cafe of an infant, for the reafon abovefaid. Whereupon 
was adjudged, that the writ fhould abate, and that a new audita 
mrela fhould be purfued. And fo it wa.^, aud the party there- 
pon bailed. 

The Lord Barkley againft the Countefs of Warwick. ^^'* ^^* 

pRROR of a judgment in the common pleas, in a writ of par- ^^1^^ u 
•^ tition. Upon the firft judgment quid partitiofiat^ before the aiinwabkbefm^ 
torn thereof, and the fecond ]vAgmwil quod partitio JIabilis /7r thefecondjuds^ 
PCordUng to the courfc of this writ, a writ of error was brought, "*«**^ *'• «**• 

Red in ■■^prrit of particicm ?-*S. C- 1. ^oM Abr. 750. Moor, 6^^. H07, 71. Cto. "l^, %-v^, xsV 
talft. 104. J 17. a. Roll JUp* IJJ. It. Co. 19. >.Leon. tl. x.'^X^. x-i\. ^v^Vt. a.^tj. 
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BAtrttr and the error aflJgncd- And it was a^edged, that there was n 

Waiw^ck ^^y P^^^ft judgment yet given, until the fecond judgment, aj 

therefore the writ lay not : but in divers cafes where there are t\ 

Co. Lit. i6« a. j^^g^^^^^» where the firft is the principal, there error may 

ii.Co, 40. b. before the fecond. As where an affife or an eje^'ione firma 

brought, where the land is the principal, if judgment be givi 

for it, although damages are to be recovered, yet before a writ 

enquiry for them, error lies ; becaufe the damages are but acceflfor 

Poft ^^^ ^^ trefpafs, or in an aftion upon the cafe, where the damag 

XX. Co.'^. b. ^^^ ^^^ pnncipal; although the judgment be, qmd recupertt^ y 

until damages be enquired, and judgment thereupon, no err< 

lies ; as it was agreed in Rujpl and Prat's Cafe. So in 21. Edw, 

in the cafe of accompt, until the fecond judgment no writ < 

Foft. 643. error lies ; for the plaintiff might be non-fuited before the fecan 

judgment given ; as i. Hen. 7. pL 2. is. And fo it was adjudge 

ll,£Iiz. in Harding v, Hne, So 7. Rich. 2. in " Formcdun,** wher 

the tenant was oulted of aid, error lies not until the judgment o 

the principal.— And fo held all the Court here, that the fecon< 

judgment in this cafe is the principal, and before that deatli (hal 

abate the writ. And they agreed the differences in the cafeS; 

where the damages are but acceiTory, &c. But becaufe it was 2 

new cafe, they would advife. Et adjournatur. 

Note. Brownlo.w the prothomtary told me, that it had beer 
adjudged in the common pleas, that the death after the firft judg- 
ment Ihall not abate it. For where the plaintiff died after the firil 
writ, the heir had ^fcWe facias upon that judgment, and it was held 
to be maintainable : and if fo, the firft judgnaent is the principal. 
, Ste 8.& 9. Will. 3. c. 31. 

c^^g Bufkin alla^ Laving agahijl Edmunds. 

kafe for^^h T\EBT in London upon a Icafe for years, fuppofed to be made in 
b^ ^liJafTigr.!^' .London^ of tithes in H. in the county Qi Kent ^ by the alBgnee 

of a revcifion of a reverfion ag^inft the afTignee of a term. After verdift, upon 
a^ainftthcaf- a w/A/7 ^e-^ff pleaded, and found for the plaintiff, it was moved in 
figmcofaterm, gj-refl of iudement, for that this aftion was brought in Lofidw 

fhall be tried t' -^ • ^ j 1 • • r -P r\ r l a 

where the ccn- ^'^^ ^^ ^^ "^^ grounded Upon any privity of contract, f or bott 
xvACt is f4ppbf- the parties are ftrangcrs to it ; but by realon of the occupying 
ed ro have btcn the land, and the eftate of either of them therein. And althougl 
"^u^^ ^"^ ''^^ peradvcnture the a^^ion at the iirfl might well have been broiigh 
u i-rct.ic an j^^ J.ondon bv the lefTor, for the conrraft made there, vet it canno 

Jits, — ^c.iviAe -^ -»T7i r o * it^*^ \ r 

J Cm. Dig. 11^, be 10 licre. Wlureforc, &c. — Altii am and Brock moved /5 

JV.4. cMira, the defcndani^ that the aft ion lies not — Scd non allocatur. For tl: 

Ante, 32S.415. privity of the contra£l is conveyed with the cllate. But for wa:i 

^^5* of privity, debt lies not agaiiift tjie firft leirec, becaufe he was nc 

i.Si-^. 266. privy in eftate. But tlie contrr.ft is always triable where it wa 

Dyer, 40. made (viz. in London) ^ and therefore the action there is well main 

J. Laund. 238. Valuable. And it was adjudged for the plaintiff. 

^^" 34 Scamblcr againji Waters, 

An infmt can- A CTION upon the cafe, for difturbing him to execute tlie oflEc 
^rthroffirof ^f Reward of the courts, and to take the profits, &c. an 

Acward cf a ^hews all his title in the declaration. Upon not guilty pleaded 

manor, except extrtendum ptr Ji aut Jtj>utatum,—'i . Roll. Abr. 71 1 . 2. Roll. Abr. 153. Co. Lit. 3. » 
note r^-l 172. 10. Co. 61. b. Jones, 310. 2. Jon«, 126. Cro. Car. i^. 50. %$$. J75. 556. 6j< 

.::.j, ji:, ; J. Cixt, Lev, 7^, Dyer, 80, in atcr^, . 
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« fpecial veidift was found, That from time whereof, &c. Scamtjli* 
|:hcrc was a llcward of the courts of the bifhop of Norwich^ agai»ji 
who ufcd to have lOl. fee by the year, as alfo an undcr-ftcward, ^V«tef». 
who had 4I. fee per annum^ J«fr, and that the Duke of Norfolk was Cowp, 226. 
high-ftc^vard> and died ; and that the bilhop of Norwich granted 
llic office of undcr-ftewardfliip to Nicholas Hare, and two of his 
foils for their lives ; that Nicholas Hare and one of his fons died, 
and that the youngcft fon, being within age, granted it to fFatcrs 
the defendant ; and that ScambUr bifliop of Norwich granted both 
khofc ofl5ces to the plaintiff, witli the fees ; and that the defendant 
Murbcd him. — It was moved by DANiEL,yrr;V(7«/, and by Tan- 
riELD, that this verdid is found for the plaintiff. For being 
found, that it was the cuftom that he might make an under- 
ilcward, and he granted the office to three, that cannot be well 
maintained by the cuftom. It is alfo againft reafon, that the 
biiliop having the grant of the high-ftewardfliip, that he Ihould 
appoint the undcr-ftewardlhip ; for it is the office and duty of the 
high-fteward. An infant alfo cannot be an officer ; for he cannot 
be a judge in a court, as a fteward is in the lect ; a mulio foitiori he («) in Marchf 
cannot affign over the office: for an infant cannot be bailiff, nor 43. Mr. juftice 
attorney, for this caufe; for he is not to be conceived to be of J^»^^* =»*'"'"% 
^ifcrction to execute it ; much lefs can he execute the office of a ^J^^^ ^ ^^^, ^''' 
judge. Wherefore, &c. — Popham and Fenner held, that an {."jf^^d^'^/^n^j^^ 
infant cannot be a fteward ; for he cannot by intendment execute fint'is capable 
|i,much Icfs may he affign it over. And Pop ham laid, that it p^*^ ftewardihip 
was ufual for bilhops to appoint great pcrfons to be ftcwards, and «;^ '"evn-rjcrj. 
lo appoint their undcr-ftewards alfo. But it would be hard to jj^ "1'^^^°^*^^ 
maintain it, unlcfs they be ancient and diftinft offices. Et ad- ut. Hargravt's 
jmnatur (a) . notci 4*5. 

Ards agdinfl Watkin. Casi 35. 

Trinity Term^ 40. Eliz., Rcli . 

TTPON demurrer the cafe was, Lcffce for thirty years of a A dcvife may be 
parcel of land called ShortzL'9od, lets it for twenty-eight years, of part of a rent 
^dcring 34I. rent per a>inum ; and after dcvifcth 28I. parcel <^f 1° !^ jl"***^^ . 
that rent to his three fons. feverally to every of them a third part. j,!,^/. arfj'^^^][JJ 
One of them brings debt for his part of the rent: and, Whether il»s by each dc 
this aftion lay, or not? was the qucftion. — It was argued by vifcc for his 
Kydgley for the piaintij^, and by Nichols /^r the defendant, — ^arcofthc 
Gawdy and Fenner held, that the aftion well lay ; for there is ^^^J. ^^ 
no doubt but that rent may be deviled, and be divided from the poii'stt.* 
revcrfion ; for it is not merely a thing in aftion, but quaji ru in- 
hcriuncc, as Knowles* Cafe \% {a) ; and in 24. Hen, 8. Ryfden^s i- Rcll. Abr. 
fi/r(^). If Icffec grants over all his term in part of the land, yet ^^^^^^^'^ 
it IS chargeable in an aftion with the entire rent; for he by his co. Lit-^K^ 
•ft cannot apportion it. And by the grant of part the leffee is not skin. 367. 
compellable to attorn ; for then he ihould be liable tp two aftions, 3- ^'©ro. Dig. 2« 
ortwodiftreflcs. But the dcvife is quafi an aft of law, which 4-Bac.Abr. 
fliall inure without attornment, and fhall make a fufBcicnt privity, |, q'^i^ ^^^ 
and fo it may be well apportioned by this means. Whcrcfor/e, Ctwp.irj.^'^ 
fcc — PoPHAM and Clench ^ ccitra- For as the leffee by his 
•mi aft fhaU not divide the leflor's contraft, nor apportion his 
iAioQ ; fo likewife tlie law favours the leffee, that tlie a£t of the Icffor 
^•)Dycr^5. b- (^;Dye^,4.b, 
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^■M ihall not charge him with divers aft ions, or double diftn 
H^"^ upon his voluntary attornment : and the contraft bein 
^^*"'' cannot be apportioned. — But Popham agreed, that the 
(4iMt was agreed well devifable, and by tliat means feverable from the r 
by thrw Jqf- ^nd although a. thing in aftion cannot be transferred o 
aaS!>n*'wcuTt • ^ dcvifcd ; yct a contraft, which arifcth from an intcreft 
•ivi"thcrcfo« * ^^ which js an intereft, may be well transferred ovco 
Judgment was forc, &c. — ^djournatur {a) , 
catered for the plaincifl^ poll. 651, 651. 

Ca»» j6. Harvey againft Wror. 

HiUry Term, 3 5 . £//«, Roll 381, 
^l^^Mh TT^ROR o^ a judgment in dower. For that the jil^gn 
drfaulHgain^ againft him by default before any appearance, wheica 

an infant is not an infant. And It was thereupon demurred. — The Coi 
error. it to be no error. For if infants would never appear, tlie 

Ante, 3c?. 331. never be any recovery in dower. And Popham faid, 
557- 5 7- greater part of the Juftices in Serjeants-Inn were of his 

ro. Jac. 111. (^^^j3Y ^vas abfcnt. Et e^jourmttur, — It was afterward 
Mwr, 465. again, in Hilary Term^ 41. Eli%. and rule was given t 
a, Browrtf 118. the judgment : but it was afterward reverfed for tlie defcfl 
a. Lcon.s9. 89. rant of attorney. 

3. Bnc. Ab.154, 

CAiE 37. Holiday agahji Hicks. 

Eajier TVrjw, 40. Elix, Roll 336. 

Trover will not npROVER and CONVERSION of twcnty-five pounds. 
igai*ni*hT$*f^ fendant pleaded not guilty ; and the jury found 

van?for mt^y verdift, that the defendant, being fervant and faftor to tl 
which he hatrc- ^i^t fold twenty quarters of his matter's corn for 25I. 
cc:?cd for his cciving it, converted it to his own ufe. 
TOaacr*s^Wi. Stephens moved /^r the defendant^ that this verdift 

"^^ H« f^j. him. For this 25I. was never in his maftcr's poflfcfl 
Not* i». his money ; and this aftion lay not, but rather an accomp 

^aik. 2^9, j^jj-^^ jj money out of any bag. Wherefore, &c. 
Bull. N\ p. 37. ^"^ Fenker held, that it wa^ found for the plaintiff: 

i)offeiTion of the fervant is the niaftcr's pofleifion, and ii 
ic alwTiys had it in poflejTion. And it hatli been adjudj 
^41^ It was ad. ^'*c fervant being robbed, tlie mafter may well bring th< 
judged ifiw the' And that was Lord Rich's 6'^.— Clench doubted.- 
plainriif, port, journatur (a) , 
66i. But the jud^ent was afterwards rcvtrfcd on a writ of error, port. 746» 

Casi 3S. Redfton agaiufi Eliot. 

"Thou an a A CTION for thcfe words: *• Thou art a rebel, and 

•• rebel, and .\Jl "^^ " keep thee company are rebels, and tl)ou art not th( 

*« that keep thee ** friend." After verdift it was moved, that the aftior 

* *^S^^i* ^^"^ ^^'^ words. For as to the firft words, ♦• Thou art ; 

wd%. ^^ w*s adjudged here in IVells Cafe, tliat an aftion lies nc 

Amc, 611.602. i6 Eli%, in the common pleas, oetween Bujiard and Peti 

adjudged, that for faying, *' Thou art not the queen's fri 

1. Roll. Abr. aftion lay : wherefore, they being coupled together, tlic a^ 

J%ac'.Abr "^^- — ^^NNER and Clench held, that the words wen 

4«i. 511. * *Wc : for although to fay, ," Thou art a rebel," will no 

aftion of itfclf, yet being conjoined with the other words, * 

•* keep thee company," they are thereby much aggrava 

fkcws his intent. But, taivc'w Jujlltiariij abfcntibus^ aeQm 
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Tyrrel againft Bafli. Cah 39. 

TkESPASS vl et armisy for taking his goods* The cafe was, A fhoMtmwf 
That a (heriff took goods by ^ fieri facias^ and before execution ^'^^ trefpafs 
dqpc.by falc, the defendant took tlicm again, and ht brings trcf-^J^^*'"^^* 
]9a& ; and, Whether it lies, becaufc he had not any property ? \f,f^u}!^ 
ride 1 1. Hen. 4. pi. 23. and 7. Eiiw. 6. Stringfellow* s Cafe. — Fenner by ihe defen- 
being only in court, faid, that he had conlcrred thereof with Z^r^/ <*ant before falc, 
C. 7. Anderson and Peri am ; and they held clearly, that tlxe *• I***- 433. 
aSion well lay. Wherefore he commanded judgment to be \ ^^*' ^^* 
tQtercd for the plaintiff. IJ^t'. „. 

a.Saiind.4Xx. i, Venu 51. 

Refton againfi Pomfreift. ^^^^ ^^ 

Trinity Term^ 40. Elix. Roll 1 1 25. 

A CTION for thefe words : ** Mrs. Ann Reston*' the platntiff'^f^% notac 
^ ifwueruU ** hath had a child ; it is true, for fhe was conveyed f*o"»We become 
" to 5. and there fhe laid her great belly. It is as true, that 'ihe ^^fj^^^^f^ ^^ 
" hath had a child, as that you fit there ; for Ihc was fcnt nugc,** 
" iway with child, and if Ihe had not a child, (he hath made it 4. Co 16. b. 
•* iway :" and alledges, that by reafon of thefe words, fhe lofl her »• ^o- Ab. 35. 
marriage. The defendant demurred. — And thereupon adjudged }: ®"1^* 4«; 

forthepUintiff. ^ ^ ^ Cro.Car..69. 

1. Lev. 161. 1. Vent. 4. 1. Com. Dig. '285. 4. B«c. Abr. 501. 

Hemfley againft Price. Case 41 . 

Hilary Term, j^o, Eliz. Roll 103. 
\ PJECTIONE FiRMiE of a Icafe of Gabriel Jrtnflrcng. Upon A devlfeii made 
a fpccial verdia die cafe was. That ^^ Henry Stapletoriy being o^**"**' ^i^fo- 
"fcifcd in fiie of the manor of Rempftone^ and of the advowfon o(^f^^^^^^^ y^ 
''Rempftone in fee, the manor being holden in focage, and the j^. jj^^.g, c. u 
" advowfon by knight fcrvice in capitc^ devifed all his lands to is void as to a 
''Elizabeth his wife for her life, remainder to Faith his daughter ^^fttfart, ihe 
"in tail, remainder to the eldeft fon of rfliliam his brother in^^^'^'lJJ^ 
**tail, remainder to his coufin IViUiam Stapleton in tail, with di- JJ^^jJ^'^j* 
** vers remainders over : remainder to the right heirs of Hetuy the leafes them 111, 
** dcvifor. Henry dies, Elizabeth enters, and lets all the faid lands an^ the leflee 
** to Jackfonj who occupied them entire for three years. Faith ^^^^*^^^' 
II dies without ifTue, Elizabeth dies. John Stapleton fon and heir ^^^ ^"^^ 
" of ffVliam Stapleton enters ; and that Get trude Yeo was coufin try, letting, 
" and hei r to Faith^ and that fhe levied a fine to Gabriel Armjlronr of aud enjoyment, 
" iht manor of Rcmpjione ; which Gabriel Armflrongy by deed enrolled S-^'*"* * Po'Tcf- 
I* in chancery, bargained and fold the land to Edivard Turvile for ^^"/^^j^",'^* 
** life, remainder to the queen in fee, upon condition, if he paid 20s. do« notde- 
** to Edward Ti^rwYr during his life, or, after his death, to the queen prive the heir 
** or her fucccffors at the receipt of the exechequer, that the bar- of ips third 

gain and falc fhould be void, and that the faid Gabriel Arm- P*"-* 
''Jbrmg might re-enter." And they farther found, " that Gabriel e* ^ 66a. JlL 
** Armftrong paid the 20s. to Edward Turvile^ and entered, and de- j, ro, Ab. 115. 
** mifed three acres to the plaintiff, who entered : and that the de- 1. Burr. 6o. 
'* fendant, by the command of J. Sufleton^ e;je£ted him out of the 
••three acres. £/ / upon all tliis matter, &c.'* — The first 
^oiHT was. If this dcvife being void for a third part (fo as the 
Mkt ought to have had but two parts, and the toird oirt have 
jAendcd), the devifee entering generally, and letting all, and the 
kfe occnp];ing all, whether this fhall gain the pq^feffion of the 



•c 
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HiMsttY entire, and divcft it out of the heir ; fo as, at the time of the find 
mgaiHjl kvicd, he had not any thing, and fo nothing palled thereby to 
»«ic«. Gubriel At^flrong the leffor?- Secondly, Admming the fine were 
good for the third part, when Gabriel Jrmfiroftg bargained and 
fold it to Edward TurviU for life, remainder to tlic queen in fetf, 
upon condition, &c. ; whether by the payment of the 2CS. to 
hdward Twrvile it fliall diveft the whole cllate, or no part thereof, 
without office, or monfiram de droit P — CoKE jittorriey General^ and 
CREw,/(7r the plaintiff. That by none of thefe afts the heir was 
out of pofleffion ; but that his fine was good. For, First, By 
the devifc the heir is to be tenant in conmion with the dcvifec; 

Co. Lie* 199. ftnd if one tenant in common enters into the entire land, his pof- 
fcflion fhall be adjudged the poflTcffion of his companion alfo ; and 
he fhall not be put out of poffcirion. And Crew faid, that in 
26. jfcV/s. in the common pleas, in Pollard v. Allcock^ this point 
was in queftion, and ruled, That where the devifee enters into 
the whole, and the heir without entry levies a fine of his 
third part to a llranger, it was good ; for it never was out of 
his pollclfion : and if the entry did not gain the pofleffion, the 
Icafe for years did not alter it ; for nothing paflcd thereby, but 
what might lawfully pafs, no more than in 26. Hen, 8. pU 9. 
Where a tenant in common levied a fine of the whole land, the 
moiety only pafled, for he could not gain the entire pofleffion. 
But it he had aftually expelled his companion, it had been a dif- 
feifin in deed : or if ne had made a feoffment, or a leafe for life of 
the entire land, it had been a difleifin of the whole, and it had all 
paflcd ; and when at firft he entered generally, the law will not 
impute any tort therein, but that he entered as lawfully as be 
might ; ancl he cannot afterwards by any words divefl his com- 

Co, Lit. 374- 1. panion's pofleffion. But Coke faid, that if afterwards he had 
made a fcoffinent of the entire, that had exprclFed his firft intent 
to be to enter into the entire, and to give pcjlfcffion of the whole. 
—As to THE SECOND POINT they held, that by this payment 

t, Salk. 469* ^hg entire cflatc is divefled without office. For when the free- 
hold is in a common perfon, and the remainder only in the queen^ 
by the limitation of the party and not by uny fettled intcreft, it 
may well be diveilcd out 6f the ^ucen hy matter of fa£l, and in 

Cc yt. 241. a* many cafci by m*atter in law ; as m Nichols' CaFc, Plowdeny 477. by 
a condition pert'ornicd for the increafe of the cftatc: fo there 
J-ol. 483. by a remitter. So if a difleifor makes a leafe for life, re* 
maindcr to the queen, yet tlie difTcifee may enter, or have an affifc 
againft the tenant for lite, and thereby divefl the eftate from the 
cjueen: and as the cflate commenced by the aft of the party, - 

Kft. 659. {o by his aft it may be defeated. And 49. Edw, 3. pi. 16. is, that 

s. Co. 53. if one devifc that his executors fhould fell his land, and dies 
without heir, the land fhould efcheat to the king; yet the cxc-» 
enters may fell, and thereby divefl it out of the king. Where- 
fore, &c. — Tanfield and Geo. Croke en the other Jide. 
This entering generally, although he claims not the whole bycx- 
prefs vrords, yet entering b^'forcc of the devife, which was of 
the whole, is, and amounts to, an exprefs claim of the whole ; 
and where two have title defcended unto them as co-parcencr$, 
or a title devolves, or comes to two, as tenants in common, 
if th« oac enters firft and claims ail,, before tlic ^tlicf hath 

catcroilt 
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tfilered, thatihall gain the poiTefCon o( the entire eftate ; but if HrMSLiv 
they were once in pofleflion, then the claim o^ the one only, or ^'*^ 
the occupying of the one only, fhall not ouft his companion. ***»«*• 
And therefore Lttt. 160. if the one coparcener enters claiming the 
tritircty, and makes a feoffment with warranty, that is a lineal 
warranty for the one moiety, and collateral for the other ; and if 
the feoffment be a difleifin, and not before, it fhall then be a war- 
^ maty commencing by difleifin. So 26. yfffl 2. where the one co- 
"wrcencr enters, claiming the whole, and a ftranger enters, ftie 
iblcly Ihall have an aflife. And here the cafe is ilronger, for the 
heir and dcvifecdo not claim by one title ; and therefore the^ entry 
of the one (hall not l>c an entry for the other : efpecially where 
thcdcvilce pretends that he had the entire, and the other doth not 
contntdid it ; forotherwile great mifchief would enfuc : for if the 5.Coni.Dig»4-?- 
devifee continues divers year^:, aiul after dies fcifed, and a defcent 
iscaft, and his heir enters into the whole, and levies a fine with 
proclamations, and fo more fines or dcfcents, if it fhould not 
W'oodforthe whole after, but a long poifefiion be drawn in 
queftion, and the fines avoided without claim, it would be very 
mifchievous, that by a fleeping tenure the devife fhould be avoided 
for a third part, and the purchafors dillurbed. And to that pur- Ante, 6i|,. 
pofc was cited Retinoids v. Kingman (*;), where, in fuch a cafe, the 
itifcc entered into the entirety, and maJj a feoffment of the en- 
tire houfc, with letter of attorney ; the qucftion was. Whether the 
entire or but two parts of the houfe palled ? And it was held, that 
-the entire ; although that, in the fame cafe:, tlic devife was void for 
Jthiid part, by realon of the tenure, 5cc. ; yet the dcvifcc, entering 
into the whole, had thereby gained the pofTcflion of tlie wiiole, 
sitid the whole entirety paflcJ. And as to thk second point, 
it was moved, that the queen's cftate cannot be defeated witJiout 
nnttcr of record ; and that fhall privilege the eftate for life : for 
there cannot be a fiafticn in eftate> ; for he who enters for a con- 
dition ought to reduce tiic entire cilatc, and not part thereof: and 
toconfirm that, the Year Book of 9. Hen. 4. />/. 4. and Cholmleys 
Caft'xxi the exchequer (^), were cited, wiicre it was held, that by 
Repayment of a fiim in the country, without oflice, the queen's 
dbte could not be defeated ; and that Ihall privilege the ellate 
\ for life, that it flvall not be defeated. Wherefore, &c. — But Hob. no. 
\ ALL THE Court, except Fenker, as to thefiiil point, refolved, 
' that this entry and leafe did not gain any policflion but of the two 
pirts ; and the heir was never out of pofiellion thereof, and fo his 
fine good. Secondly, They all, except Gawdy, held, that by the Co. Lit. 354.$. 
performance of the condition the entry is lawful upon the tenant 
rorlifc ; and the frank tenement being defeated, the queen's eftate 
i$ defeated ; for (he is the perfon aeainft whom the freehold was 
demandable and recoverable : but if the queen had had the imme* 
diate eftate, it had been otherwife. — Popham denied the law to 
be fo in Cholmtey's Cafe, and that fome of the Barons denied it. 
He denied alfo that the law was fo as it was cited in Reignolds* 
Cafe^ unlefs tliat the words were, ** of all the houfe ;'* then, he faid, 
all had paffed. Wherefore, for the matter, they refolved for the 
plaintiffi and gave day to the defendant to (hew other caufe, other- 

(«) Aatc, 115, {h) 2. Co. 50. to 55. 
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H^tnw trtfe judgment (honld be e^redfor the plaintiffl — At which day 
9 ^1^ was moved in amKl of judgment, tliat the vcrdiS was imperfe^ 
^'^^ Fl&sT, Becaole it is not found diat Gcrirudt^ iror.i whom the plai; 
tiflFclaimit was heir to Hem. Siaplctsm the devifor,, hut to Faiti 
and it may be that (he was heir to Faitbr the daughter of the d 
irifor ; for a verdift ought to be full and perfad ; and it may I 
although Fiiitb was the daughter, the devi(or might have a fon, 
that fhe was heir to him by a fecond wife : and a verdid ought 
have fo great certainty, that no apparent intendment can 1 
sf ainft it ; and if it be fiJfe, that an attaint may be brought. Ai 
to that purpofe die cafe of Price v. J^lms was cited to be ruled, 
this court accordingly. — Secondly, Becaufe it was foun 
that the devife was to EUxahetb for life, remainder to Faltb^ i 
frmt in ultimi veluntate iffius Henrici apparet^ cujus tenw fcquitwr 
bite verba (whaein is mentioned, that the devife was made to ti 
fon of fyHl. Staplcion) ; but it is not fo found by the jury. 
Thirdly, Becaufe the ejeffiotu firnut is brought of 400 acres 
land; and the jury found the defendant, quoad all except three aci 
parcel temmentorum pr^tdi^orum^ not guilty, et quoad ti^t three aa 
they find all the matter, irf fftpra ; and that Gabriel ArmJirong\ 
the aforeiaid three acres to the plaintiff, and that he was poflelte 
and that the defendant ejeded him out of the three acres pan 
Unementorum pnedifforum ; and that they did not find the ejeJ 
ment of the aforefaid three acres let, &c. and it may be, that tl 
ejedment was of the otlier three acres. — And for this Jail caufe t! 
WHOLE Court held it to be ill. But to the tv^-o other excepdoi 
they fpake not much. Wherefore a venire facias denovo w 
awarded ; and at the trial the matter was compounded. 
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Cass t • 



Riclby agmitft Wentworth. 
The comt win PROHIBITION upon a fuit for tithes. And grounds his pr 
Boc piohUMt a '^ liibition upon the 31. £/rz. c. 6. fupjpofing that the faid parf< 
fait for dtfaes had committed limony in coming to the parfonage, and therel 
•P** jO"^*^" the diurch was void, and the tithes not appertaining unto him.- 
tion mooy, ^^^ j^ ^^^^^ agreed per Curiam, Glanvile abfente^ that aprol 
/♦•^J|f^*5'3* bition lay not ; for the fimony might more aptly be tried in t 
Cowlii^ fpiritual court. Wherefore confulution was awarded. 



Butt 
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Button agahtft Downham. ^^»« «• 

Trinity Term, 40. Eliz. Roll 865. 
T\EBT Upon obligation, condirioncd to fave him indemnified ^^^^^^^ 
^ from an obligation, wherein the plaintiff and defendant were JJJ^'^Jj^g^^^ 
obliged to one Prolma'^ tic. and from all fuits and actions coa- ,|,ea alive, for 
ctming it. The defendant pleaded theftatute of ufury ; and that the forbetraocc 
it "997^ conupte a^natum between him and JVolmer^ that the dc- o^*^*- ^^ ^ 
frndani for the forbearance of 20I. for a year, (hould give to IVol- ^^''-J^^^^^^ 
nur lol. if A. his fon were then alive ; and tliat the obligation was boJ has bcco" 
made for that caufe, and fo void, which the plaintiff might have given, and a 
pleaded in debt againft him, by iVolmtr^ i^c. And it was there- condition bro- 
tipon demurred. — Williams moved, that it was not any ufury, *«"> «*j« uf«n- 
in regard the payment of the lol. is appointed to be upon an un- ^J be pkSed 
aitainty, viz. the life of ^. £sfr.— But Anderson, Walmslev, in bar. 
and ()wEN (Glanvile ahfente)^ held it to be ufury : for the cor- Poft. 741. 
nipt agreement (which is confelfed by the demurrer) makes it j. And. xxu 
ufury ; and it is the intent makes it to be fo, or not fo : for if there Noy, 73. 
be a wager betwixt two to have 40I. for 20I. if one be alixx at fuch Mpp**! 39** 
a (lay, that is not any ufury, for the bargain was bomfidc^ and not ).^\ ^' 
for loan(fl) ; but if the intent hereby was to have a Ibift, it is otlier- i^JiTx^T^^ 
wife. But here, forafmuch as the condition was to fave him harm- #^.Atk.»5d.34a. 
leis from %II fuits, which he had not done, nor doth the defendant 3$i« 
anfwcr thereto, but to the obligation only, they held the plea to be *'^^ ^^- ^^Z* 
ill: for although the firft obligation were void, yet the fecond obli- j',^^™"^^* 

Etion is forfeited, becaufe the plaintiff had not favcd him harm- ^jaac. Ab.4i«^ 
& from fuits concerning it [b). 2. fiurr. 715. 

891. 
Cowp.47. 11^, 794. 5, Co. 70. a. i.Lutwyohe,464. 469. Poft. 74T. Cro. Jac. ^09. Vide note (4). 
i.Hr^k H. C. p. 53a. Noy, -5!. (a) Sec March v. I Igor, 5. Burr. 2S02. {b) Ante, 598. V3dt 
Lmmjo v. Could, 2. Burr. 716. and Richards v. Brown, Cuwper, 770. 

Anonymons. Case 3. 

A CTION upon the cafe for words, vix. ** He keeps a bawdy- To f^y that* 
^^ " houfe."— And ruled, that the aftion lies not; for by the P^^*^j^ »^^^ .• 
common law he is not puniihable, but by the cuftom of London ; noJ*^elionahle! 
ind therefore this aftion ought to have been fucd in tlic fpiritual ^ j^^q ^,, 

^^'Irt. x.'buI1Li38. 

, . Noy, 73. 127. 

It IS now determined chat an a^ion will lie for thei^ words, Sayer, 33 ; for it U an 
*^<^le offence by common law, as a nufancc. i. Hawk. 357. 

Wrenford againfi Gyles. Case 4. 

A LEASE was made for t\venty-one years, if the Icflce lived fo A icafcfom 

long, and continued in the leflbr's fervice. I'hc lelfor dies ; y""* '^^}^^ ^^' 
and, Whether the term was determined ? was the queftion.— An- [^''ten"*^^"^ 
DUSON, Owen, and Glanvile held, that the leafc continued : f^idof the 
for there is not any laches in the leflce that he did not ferve ; but Icflbr, is not de- 
it is the a£t of God that he cannot ferve any longer : and it is like tcrmincd by the 
to SWTcwiaiWroth'iCafe (fl).-«But Walmslev llrongly againft jjj^j) °^ ^"^ 
it J becaufe it is a limitation to the cftatc,tliat itfliall not continue ^°'^' 
Joog?r than he fcrves. 9uare. Noy, 70. 

^ ^ 3.Bac. Ab. 43$,. 

(n) DyCTi 167. Plowd, 454* 
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Case 5. jhe Countefs of Warwick againft The Lord Berkc 

Bi*wntofp«-- JN a writ of partitioa, judgment was, quod partlUQ fiat. ^ 
h^Mw^^ upon^ before the fccond judgment, Lord Berkley brough 
MiuUthe fccond of crror.— But all the Court held, that until the fecon< 
judgment it en- mcnt given, quid partitlojluhilhjity the record is not full, : 
tcred. judgment pcrfcft ; and therefore the record fliould. not 

s.c. Ante, 636. moved. 
xt., Co. 40. Co. Lit. i63.a. 

Sec 8. & 9. Will. 3. c. 3. and 7. Ann. c. iS. 

^^» 6- Chambers againjl Leverfage. 

A promifc by A CTION upon the cafe, upon an ajjumpjit. For that , 
*" *^*b '^d d*b Leverfage^ teftator to the defendant, was indebted un 

^hi* tertator ' W. obligation in 20I. and the defendant having afiets, & 
in confidsraiion mifcd to the plaintiff, in confideration quod daret diem folm 
that t'.'.e plaintiff uno annOy that he would pay it. The ili'uc was non ajjurrf 
dufctdismfoh" fotind for the plaintiff ; and the entire debt given in da 
tHHtt i>r9 uM j^j^j exception taken, becaule a dav cannot be given, but 
foi tiuiajfumfi/tt, of payment may be deferred. — And the Court laid, 1 ru- 
9 Co. 94. a. ^^Y cannot be given in proper fcnfe ; but it is to be intenc 
1. Roll. Ab. 26. cording to the vulgar and common difcourfe, as deterring 
Moor, 854. of payment. And the Court fuithcr faid, that here was 
^Ven*^* '^^ mifdiief to the defendant : for, notwithftanding this recov 
Ailc7nc,^6^!*° ph'^intiff may have debt upon tlie obligation ; and therel 
Stiie, iir.'* jHiy ought to have given damages only for the non-payi 
i.Sid. S9. tlie dav, and not to have given the entire debt. But, uj 
a. Lev. 3. plaintifFspioiviilc to deliver the bond to the defendant, th< 

Cow^XX" tiff had judgment. 

Aatc, 67. 

c^sE 7. The Earl of Lincoln agr.'nift Topcliff. 

Dtkoxoicwni T^EBT upon a bill cnfcaled, whereby the dt-fciulant ai 
will Ke on a -"^ ledged that he had received of the plaintitf 7I. 



aa cmc 



^^6 ^^^^^^^^ P^'^ir of bellows, and other things to the ufc of the earl ; ant 
pc'ndcd\o the" ^^^^^ ^^^ ^ad not bought the things, nor paid the money 
plaintiff s ufc. thereupon the defendant demurred; for hcobjefted tliat th- 
Dyer 20. b. ^^^' "^ ^^^^^ ^^^^ ought to have had accompt and not d 
3. Leon. 3«! But ALL THE JUSTICES held, that he might have either 
Cro.Car. 142. or the Other, at his eleftion. Wherefore, without argun 

503- was adjudged for the plaintiff. 

i.RoU.Ab.557. -^ ^ ^ 

id. Ray. S14. 2. Salk. 658. 7. Med. 87. 2. Com. Dig. 63S, i. Salk. 9. Cowp. 19;. zc 

Case 8. Powcl oj^ninft Brazen-nofc College. 

An original writ T^ORMEDON. The writ was, " PrcPc:pc quod rcddat'^ 
aniended by the -*• acres Hedtffgton (iN being omitted).— Willi A Ms 

Court upon the ^^^t it might be amended ; and Ihewed the Court that it v 
Curfitor. ^^^ ^t(^M\t of the clerk ; for he had writ it out of a pap 

Ante, 11^. vered him to make the writ, wherein this word in was 
(which the Curfitor confeifjd on his examination here u 
'^P-4*S* oath). — Whereupon it was amended by the order of the 
But Walmsley firft doubted thereof; becaufe it being 
ginal writ, whether it might be here amended, where the 
of their own clerk are only amendable ; but afterwards he 
to the amendment. 
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Barrel againji Wilfon. Cait.,^. 

"n EPLEVIN. The defendant avows for a rent-charge, as cxe- ^'I'^^^'^l 
"• cutor. The grant of the rent was to his tcftator for forty gxe^Jtor^tniilaK 

I cars ; with a claufe of diftrefs in tlie deed, that the grantee and totheA*^, 
lis heirs might diftrain for the rent during the term. — Yet it was 
ruled, that the executor fhould have the rent, and diftrain fpr it, 
and not tlie heir. 

Read*s Cafe. Case ia. 

ACTION for words. Whereas the plaintiff was a juftice of Slanderous 
•^ peace within the county of Lincoln^ that the defendant fpake words fpak<m a» 
Ihefc words: " I heard it Ypoken that M: Read was one th^t f'^^^^^^ 
" was at BurrePs robbery ; and that four of them went to his houfe Ante, aocu 
" the next morning,** ubi revera the defendant never heard 
any foch words, &c. The defendant pleaded not guilty ; and it 
was found againft him, and 100 marks damages given. — And it 
was moved by Harris, that the words were not aft ionablc ; for 
thcjrbe not fpoken out of malice, but upon another's report. 
Neither is it laid that Mr, Read was one of the robbers ; and it 
may be taken in good part, that he was one of the company of 
the parties robbed : and when it ftands indifferently, the oeft 
ihall be taken. — Yelv erton e contra. For when he fpcaks words 
wpon report, whereas there was not any fuch report, it was a (lan- 
der in him ; otherwife every one by fuch an addition of a report 
would ilandcr ano^ier: and it was therefore adjudged in Aftggs v. 
Griffin {a)y where an aftion was brought, •' A woman hath told me, 
** that Ihc heard fay, that Miggs's wife killed her firft hufband ;" 
and avers that there was not any fuch report ; and adjudged that 
the aft i i was well brought. Wherefore, &:c. — The Justices 
|ioubtecl thereof; for words of llander ought not to be taken by 
iniplication , and willed the parties to agree; and the plaintiff took 
fifteen pounds for all : and judgment was entered by confent. 

[^a) Trin. Icrm, y. Eliz. ante, 4C0. 

Hale cigdlft CranficlJ. case n. 



ACTION upon the cafe, for that he fpake ^//^Ji^wj yr^w^i^/j/Iz The decUration 

^ vcrLa of the pl?,intiff; imor nuorum fejuitur in hac verba : '''^^''f'?' Ti;^ 
<« TV, ^ 1 J I. • 1 ^ / /• r »» expreMyallcdgo 

Inou art ^ cozening knave, and a bankrupt, ve! conpnilia, what words 



^ nt dctendant pleaded not guilty, and found for the plaintiff ; were fpoken. 
^^ judgment entered for him without privity of ihc Court. — Ante, 572. 
The Court, being now moved therein, held, that anaition lies 3. Mod. 72, 
^ot Walmslev laid, it wa*; by rcafon of the word conJimUla^ b. R. H. 305. 
« it was adjudged in Garter s Caft, ]t is not good alfo, for that 
1^1^ faid, that he fpake divers words icK^r quorum frqu:tur. Where- 
wrcit was commanded, that tec roll liiould be amended. 

Allen cgav.ift Stear. case is. 

INFORMATION brought in London, upon the 13. f/Zz. c. 5. a party grieved 
for juftifying at L, of 4 fraudulent gift of goods made by «*»ay lay hU in- 

*/</«! to the defendant, to defraud the plaintiff of his debt. The ^^^^'^^ i« 
^ * «ny county. 

:***• 71^ 'Carth. 132. Cio. Jac. 178. 3. Bac. Abr. 50^. '3. BL Com. 194, 2. Hawk. jSl. 
3**»3l6, Buii. >f. P, 105. 1, S4lk. 30. J73, 2. Tcp Rep. 274. i. Vcnr.8. 

^^fcudant 
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Alliw defendant faith, that H. gave thofe ^oods unto him at C 

T^'^fi htmafidty and that he juftified the gift there, and traver 

'*^*' juftifying at Lcndon.^ET per Curiam ruled to be no p 

|. Term Rep. although the ^i.£//z> c. 5. (fl) rcftrains common infon 

565. ht witu^ bring their af^ion only in the proper county where the 

was done, yet that doth not extend to a party grieved, 

he may inform in what county he pleafc ; tor he is not a c 

informer. Wherefore the defendant waived that pica, and 

not guilty. • 

(jt) See 2x. Jac. i. c. 4. Ld. Raym. 372. %^^• 

Caw II. Anonymous. 

In Ml attaint, if A TTAINT upon a verdift in the exchequer. Tlw 
^tScIIlf w!! ^^^^ ^^ ^^^^' ?"^^ ^°^^^ fecerunt facr amentum. At 

f^w/i^y,"" ^^ ^'''^'» ^he grand jury appeared, and the record of the q\ 
puifuant to' was not removed hither. It was debated what fhould I 
»3. Hen. 8. c. 3. for it was agreed per Curiam, tliat no day (hall be give 
hcrhaii/o/rWi plaintiff to bring in the record; for the plaintiff at 1 
rfcndtm^ rT ^"K^^ ^^ l^ave brought in the record before tliat time. Ar 
^h^taUay. cedent was then Ihewn in 26. Hen, 6. /»/. . that the judg 

fuch cafe was, quod querms nihil capiat per hreve \ et quod rum 
Uw *i^' 1^^"^ juratores eani indefine die ; and no fine put upon the ] 
* ' And fo it was done here («). 

(«) An atuint may be brought to re- both forts of attaints, that S\r 

Wfe a juffgmcnt cither at common law, Jtvut fays, he had not obfervcd a 

•r on the 11. titn, 7. c. 24. revived by of an attaint in the books iat 

23. Hfji. 8. e. 3.1 but the praAice of fet- fixteenth century ; and refers u 

tingafide verdidi upon motion, and grant- Cajt, awu, 309 — Vide 3. Com 

\fi$ Htvf trimUt hai fo fuperiedtd the uie of and i. Burr. 393. 

" Casi 14. Anonymous. 

In debt upon a FNEBT againft two upon a contraft. The one pleaded 
K^tf/' ieiperpatriam; the other wages his law.— And it 

ifihgt, the other ^Y ^^ THE (jouRT, except Gl AN VILE, that the one onl 
cannot wage wage his law ; but he ought to plead alfo per patrtaniy bcc 
law. debt is joint. — Glakvile e centra, Becaufe otherwife e 

5« Com. Dig. niight be ouAed of his law, by joining one of the p 
%u fi-iends with hijn in the action, hde 40. Edw. 3. pi. 35. 3? 

pL 27. 

?As«is. Gybbins' Cafe. 

Trtm'fy 7erm, 40. Eliz. Roll i^'^(). 
Tbe^^t/Vi A CTION upon the i . y 2, Ph, y A/ary, c. 1 2. for the 

•^(STon^rri. diftrefs at D. in the county of SuJ/cx, and driving i 

P. 5» M. c. * ^^^ county of Kent. Thp defendant pleaded not guiltj 
muftbefrom was tried by a jury of the county ot^w^.v. And thi 
both counties. jnoTcd in arreft of judgment, Becaufe the venire facias 
Tri;4 p. Pall, have been from botlv counties ; for the tort confided of t 
X03. — Pix\i qf that opiiUon w^ thj; wuoi«e Cq^'^-T* 

x6. Sr i7.Car.%. ^ ( 

f.a.C3. t * 

^. Ana. c« i6i 
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Sinalpeace againft Smalpeace« CAsitS. 

Hil^ Tfrm, ^. EltK, ftoil 912* 

tNEBT 3gainft the defendant as odmimftrator of F. He pleads a ^ f*^^ <» 

*^ recovery agaifift hioi as executor ; and befides, to fatisty that, he m^"^^'^. 

hath not any allets. And it was therenpon demurred.— And adjudged mcn/^rccovcrST 

to be a good plea ; ^^A be fliall not pe twice charged. Wherefore igainft them as 

it was adjudged for thf d^endaqt. ^dminftrmmnx 

' ' m»kr- 4mey4x. |.SI<L404. i.IficT.zai. D^tfiSo. 4. Veni.309. Sua. ^07. ^^"S^* 4* S**^* 

Stepney <aff^/«7f Lloyd, Caw 17. 

Trinity Term, 40. Jfi«. ^0// 1XJ7« 

D^J?'^«-T^ ^ obligation. The c»fe was That 5j^Am. S^"",; J:,*'^ 
~ ihenn ot Carmarthen^ by virtue of an attachment under the from a court 

£rivy feal of the court of requefls, took the defendant; and for which had m 
is enlargemci>t, lie made this obligation, to appear before tlic a"iho»;>«y «• 
^jucen's council, attending in the court of j^qu^fts at Wefiminjier, ^^''^^ 
— In debt hereupon, the opinion of Anderson, Chief JuJlice^^^nA Jp^r,°hc may 
Clanvile, was, that the procefs was notary warrant to the avoid u by 4619 
Iheriff to take the body, nor to take the obligation ; for that court «/'• 
|uth not any power by commiflion, by the ftatute, or by the com- ^^^' ^5«* 
xnon law : but the IherifF ought to obey the procefs out pf the 4. inft. 97. 
court of wards, and dutchy court; for they are appointed by the Cro.Car. 596. 
fiatute. Wherefore they held, that this obligation is not within ^^?' J*^ ^** ^^^ 
^623. Hen, 6. c. 10. tor the faid ftatute intends only obliga- ,*r^ Abl'ej- 
tions taken by fuch who are in their cuftody by the courfe of law. Aiicn, 91. 
^Vhcrefore this obligation was taken ter durefsy and fo avojdablc. 2. Vcrn. 497. 
And although it was alledged, that this obligation is within the >• ^"^^ Ab46> 
ftatute, in regard the fhcrifF took it by colour of bis office, al- 
Aough he was not lawfully in his cuftody, it was notwithftanding 
pdjudgcd for the defendant. 
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Hilary Term. 

41. Eliz. In the Queen's Bench. 

Sir John Popham, Knt. Chief Jufiice. 
Sir Francis Gawdy, Knt. 1 

Edward Fcnncr, Efq. r yufiiceu 

John Clench, Efq. J 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General. 



Ciksz T. Audley agahijl Frank. 

Michaelmas Term, 49. Fliz. Roll 557. 
"Uw wager ai- T^v EBT in clianccrv (for that the plaintiff was ftrrant to the^ 
• ^'^^ d< b^m I 1 Yqi^ keeper) upon a contraft, and upon arrearages of ac— ^ 

#^ on a doubt I ^ ^ *i-l a c \ ^ j^uui. 

whether It could "^"""^ coinpr. 1 he dekndant, quoad xhzi which was upon ac^^ 
be jileidcd in compt, picaded nihil debet per palriam^ and quoad rejiduum he wagec:3 
chancery. his law. The whole record was fcnt hitlier, and the defcndan -^ 

had day to wage his law ; and at the day was ready to make it> 
Fenner doubted, whether he ought to make his law here; foc-ar 
none of the clerks could remember any fuch precedent : whercr — 
fore, he only being in court, fent Kemp, thejecondary^ into thecon^ ^ 
mon pleas, to know their opinions ; and they alfo were doubtfii^K. 
Wherefore, de bene ejfe^ he caufed him to make his law, &c. an.<<^ 
would advife of the recording thereof, 

^*" *• Davies again fi Taylor. 

WOTdsaftion. M CTION for thefe words : •* Thou art rotted with tlic pox- "" 

Ante, 2. — And by Fenner, he only being in court, it was adjudged^, 

Cro. Jac. J4f. ^'^^^ ^^^ words were adionablQ ; for it is to be intended of tLatC 

43d. French Pox. 

^ RoU. Ab. 43. I. Com. Dig* 1S4. (D. 20.) Ld. Raym. 710. Sed vide 2. Term Rep. 475. 

Case 3. Bcverlcy againft Beiverley. 

Iftwoarefucd pvEBT in the common pleas againft John Beverley and J9fe^>f» 
in a joint aaion, -L^ Beverley^ upon an obligation; and judgment againft Dotl::^; 

and neitlicr of ^^^ ^ capias ad fatisfacicndum iiTued againft Jofeph only. Ar^*"^ 

proccftorout- thereupon, being outlawed, he brought error. — And becaufc it 

jawry muft be ought to have been awarded againft both, as 34. Hen. 6. fL 5. J3' 

taken againi^ is ; as alfo, bccaufe it appears not by the return of tlie exigcr^-f* 

both. i\^^[ the judgment of the outlawry was by the coroners (a)^ as >t 

r.°sid.^?a. ought to be, as 21. Hen, 7. />/. 33 ' is ; THE CouRT reverfcd tX^c 

I Mod. 1.' outlawry upon both thefe reafons, 

(n) Co. Lit. 288. Dyer, 317. S. Co. 126. Cro. Jac 358. 531, 2. Hawk. 634*. 

Cask 4. Razing, Scot, and Others, againji Ruddoch, 

Fajler ferm, 39. Eliz. Roll 359. Ehorum. 
If judjmcot be TERROR by fix of a judgment in the common picas, in repler'^^ 
WPinft'^f^^^a''' > againft them: where one of the fix, viz. Razing, avowed , 
liefendants, and one of them mrikes a relcafe of all errors to the plalnlif, jrei he capnot f>lca^ thii rciC^ j 
^birtQd writ of errofi io |)rt^uciice of the oclicr defeticlAfiti. j 
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in Ills own right for an amercement in a Icct. Scot and the other Raung, Bcc 
five made conufance as his fervants, and judgment agaiall the ^f^V' 
fix, and damages and colls given againft them. To be difcharged ^^^^"^^^^ 
of thecofts and damages, the fix brought error; and the releafe s«c.6.<:o. 15. 
of Scot (hanging the writ) of all aftions was pleaded in bar. It y^;.^*o\''"* 
^as thereupon demurred, and moved that this was not any plea, jenk! 27?.' 
For the difference is, where au adion is brought by divers in dif- 3. Buift. tti. 
charge ff thfm/tiv€Sf the aft of one, as non-fuit, or releafe, Ihall W""^- 5o« 
not prejudice his companions to bar them to proceed in the fuit; ^^^ '5»- V9^ 
as In audita querela by divers, there the non-fuit of one (hall not Hutton^lo- 
tea bar to the reft ; as 15. Edw. 3. *' Severance^' 23. is. So of 4.Bac.Abr.664. 
in attaint, 16. Edw, 3. '* Severance'' ij. and 2f),JJJ. 35. accord (/?). . x ^^^ g^ 
But where an aftion is brouglit to charge another^ if the aftion is co. Lit. 139.4. 
brought hy divers, the releafe or non-(uit of one of the parties Cro. jac. 117. 
null oar his companions: and this difference is put in 2. Hen./^pL *• ^^^^ >33- 
r6. And the book of 26. Hen. 8. pL 3. is to be anfwered upon ^^ ^"^^ '^S* 
^liis reafon, where many were plaintiffs in an attaint upon a ver- 
<]jd againft them in trefpafs, the non-fuit of the one mould bar 
t^tie omers, is to be intended where they were plaintiffs before, and 
l\ied to charge another ; and according hereunto is the opinion ot 
FoRTEscuE, 35. Hen.b. pL 19. {if). — Gawdy held, that it was (*) Hob. 304. 
^ bar i for the writ is to be reftored to a perfonal duty (v/«. da- Yclv. 209. 
xxiages and cofts, which they had loft), which being pcrional, the C"> )««• ^»^» 
a.d ot the one (hall prejudice the other: but the cafe of ^^^'^^^^J^' 
querela is well to be agreed ; for tliat is as well to difcharge the ^' ' ^^^ 
execution of the land, which is in tlie realty, as of the goods ; 
aiiul therefore 30. Hen. 6. " Bar'' 59. and 256. and 18. Edw, 4. pL 
14. in an affile by two, the releafe of one of the plaintiffs is no 
l>ar for the land, nor for the damages ; becaufe they enfue the 
realty. — Popham, C.J. The difference is good law, where many 
a.ic actors by way of cliarging another, tlie aft of the owe Ihall 
prejudice tlie other. But otherwife it is where they are plaintiffs to 
clilcharge thcmfelves ; for, in the firftcafc, the law prefumes a folly 
iw them to join with one, who might difcharge all {c). But other- . ^ ,.Mod.iic, 
Mrifc it is on the part of the defendant ; for it is not in him to ap- Carth. 7, ' 
point who (hall be joined witli him in the aftion. And, when a. Mod. 305. 
^Iiey are compelled to join in a writ of error, or attaint, to defeat 
1 judgment, it is not reafon, that the aft of one (hould prejudice 
^is companions {d). And the cafe would be more mifchievous ; (</) Antc,44«. 
*«rthc plaintiff might bring an aftion against one who fliould col- ^^ ^J' 
Attfe witli him, and ouft all the reft of their writ oi error, or at- 5'^^^ i^^ieoe. 
^5unt. But, if two be plaintiffs in debt, and they be barred by an scc iifo, Ld. 
Erroneous judgment, and cofts are taxed againft them, and they Ray. 1403. 
^ring error to avoid thofe cofts, the releafe of the one (hall bar the B« ^- W- »3S- 
other ; for it was their folly to join in the firft aftion. Where- ^jj,^7'*^ 
*W, tfr. — Afterward, being moved again on another day. Pop- ** »'^7» 
**AM, Clench, and Fenner, agreed tliat it was not any bar, 
Cawdy abfinte\ and it was fo adjudged, and day given to exa- 
«3unc the errors. 
{ Davy againft Matthew. ^^„ ^^ 

I Hilary Term» 40. Eliz. Roll 740. 

I EJECTION E FIRMiE* Upon a fpecial verdift the caie was, The gnmwc of 
1 Lcflcc for twenty years lets it for ten years, rendering rent, * ^"j!^^^'" j|^' 

1 *P«i condidon, that for the non payment, the leafc ftvoxxYd^^^^^J^jJ^y^ 

H ^^^'"'^ mtf mme vpoa foch aader kUcc, for a cooditloa broken, i«Kdi\. A\>r. viV ^^ ^^ "^^Vi 
m «>M Prmy jap. Plowd. 241, 

'«, MLiZ* FART J J. X X CtlXc • 
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Davy 

MATTHtyr, 

|. Saund. 140. 
1. Leon. 6z. 
Strang, 405. 
3. Wilf. 23^. 
Dousl. 187. 
3.Tcr.Rep.396. 



Case 6. 

In replevin, if 
the defendant 
nukei conu- 
fance under a 
grant from A, 
and the plain- 
titf plead i a 
prior grant from 
y^. he mufl tra« 
'^ r^^ the }jA 
grant. 
Ante, 30. 
Poit.9ia. 

S. C. 6. Co. 24. 

S>. C. Moor, 

55'- 557- 
<t)vven> 142. 
a. Vent. 2X2. 
Cro. Jac. 299. 

Vclv. 221. 151, 

J. Bij!rt. I. 
Cro. Car. ?;'!i. 
1/ut. :^^8. 
|. Com. Uig. 

JI2. 
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eeafc. The leflcc for twenty years by deed grants all his int 
and term, to the lelFor of the plaintlfF. The leflce for ten 
attorns {a) ; the grantee, for the rent arrear afterwards, entcrt : 
whether his entry were congeahlc f was the qucftion, — It was m< 
that his entry was congeMe by the common law : for the a 
tion being, that for non-payment his eftate fliall ceafe, it fti; 
without entry, and a ftranger may take advantage thereof; a 
pears 11. Hen, 7. pL 17. And it he cannot by the common 
yet he is a grantee of a reverfion within the ftatute of 32. H 
c. 34. to have advantage of tiie condition ; for the words o 
ftatute are, that '♦ the grantee, his executors, or afligns, (hall 
♦* advantage of a condition," which word *^ executor** is no 
rily to be intended of a grantee for years. And the cafe of Mi 
^^^ainft IVeJlwood (b) is, that fuch a grantee fhall take adva 
of a covenant. Wherefore, £^f. — Clekch and Fennkr held 
in this cafe, he Ihail take advantage by the common law ; fc 
pftate (hall ceafe without entry ; tor, beginning by parol^ it 
fp determine. And, if he cannot by the common law, he 
clearly by the ftatute ; for by that leafc made, the lc(ror hat) 
reveriion, and tlie grantee hath that reverfion and rent, and is w 
the intent of the ftatute ; for he hath the entire reverfion. A 
that opinion was Gawd Y, that he was within the ftatute ; h\ 
doubted whether he might by the common law. Wherefore, 
HAM abfc::tc^ it was adjudged for theplaintifFl 

(^) TIk: neccHity of attornment is now uken aM(ray by 4. & 5. Ann. c 16. {t 
600, ^17, 

Hdier again!} Whytier. 

Michaelmas Term, 40. Cf 41 . ^//s:. Roll 

T> EPLEVIN. The defendant made conufance as bail 
-■■^ Herbert^ mvSitx of the requcfts, iox damage feci fant \ for 
one Richard Arch let the land where, in i.Edw. 6. to one 
Jrch for eighty years ; that John Jrch, 2. E/iz, granted it to 
Ai'ch^ and that (he in 35. E/ix, granted it to S\:d/n-^ who in 31. 
conveyed it to Dr. Herbert hi.s mafter. The plaintiff confelRi 
leafc and grant to Jime Jrch, and furtlier allcdgeth, that (he 
tov hufband one 7i/rr, who In 9. Eiiz. granted it to the phi 
and traverfes the grant to Sadler. And thereupon the ph 
demurred. — I^anfield and Foster, for the defendant^ r 
that the plea was ill ; for he by his firft grant pleaded, hath 
felled and avoided the grant alltdged to the defendant, and the 
he needed not travcrfe it ; for where the plaiati(F conveys to 
fclf title before the defendant's title, there a travcrfe is not 1 
fitc ; but otherwife it is, where be conveys i\\ after-title, forth 
ought to travcrfe, otherwife his title is n6t good ; and in 
thereof relied upon 33. Hnu 6. />/. 28. 2. LdiL\ 6. ** Br. Co 
65. — Godfrey c c^^ntnu Here ought of necellity to be a trav< 
the grant alledgcd by the defendant, for that is neither cor 
or avoided by the allegation of the firft grant ; for a con 
and avoiding is to confcfs it, and ihcw it to be by a dt 
.nble title ; as 5. Hen. 7. pi. 13. whue a feofFmcnt is p 
by tiie defendant, the plaintiff faith, that the feofFo 
(eifed him, and infcoffed the defendant, . &(, and the 
cited Piirtrtd^re' s Cajt, Dyer, 171. And it may be that 
after the grant to* the plaintiff in 9. EH%. that Jeuu 
had title, and granted it to the defendant. — And ol 
opinio^ WW Gawdy aivd d-¥.>\r.\, foi this Udt rcafi 



I 
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Wgcd; efpecially as the plea is, that Jane Arch was poflcflcdT Hrlihi 

3$»£Ik. and granted it to Sadler. But Popham and Fenner e "i'^'V 

csfUra. For PoPHAM faid, there would be a difference, when a W"*'''»»- 

feoffment is pleaded, and when a grant of a particular eftate ; for ^^te, ';o. 

in the firft cafe, if the other well entitle hirafclf by an elder 6. Co. 25. 

feoffment, he ought to traverfe, Jjut not in the laft calc ; becaufe 

a man may come to a fce-fimple by divers means, viz. by cl't]pyirfy 

and torty or by lawful means ; but he caniiot come to a particular 

date but by lawful means. Therefore, when one entitles himfelf Ante, 458* 

to a particular eftate by an elder grant, he fhall not traverfe the 

laft grant, but (hall compel the other to (hew by what title he 

claims it after the eigne grant : but he agreed to the cafe i. EU%* 

Dyer^ 17 1, where he entitles himfelf by a mere ftranger, there he 

ought to traverfe, &c. — And after, upon anotlier day, with the 

iffent of Clench, akfente Gawdy, it was adjudged for the 

defendant. 

Brograve againjl Watts. CA«t r- 

ir\ETINUE for goods. The defendant pleads how, upon a fuit DctinucwiU 
•■^ depending agamft the plaintiff in the court of requefts, a com- ^*Y'^?°^^ 
iniffion under the privv leal was dircfted unto him out of that riff^ndcr*4f>.* 
court, being tlien fheriff of London, to fcize thofe goods, and de- ^utftratim from 
liver them to the matter of requefts; whereupon he fcized, and the court of 
delivered them accordingly. — And it was thereupon demurred ; and c'lanccry. 
adjudged without argument for the plaintiff; for the commiflion ^^^^M^* 
-vras aga^nft law. For if a*man be fued in a court of confcience, Moor, 549. 
and will not obey, his body is to be imprifoned, and no comniif- 4-.inrt. 84. 
iion ought to be awarded for the taking of his goods. Where- gg^^"' ^^' 
fore, &c. Lit'. R^. ,66. 

a.Ch. Caf. 43. I. Vcm. 421. Cro. Jac. 341. r. Bac. Abr. «;S9. 2. Mod. 259. 'ioihil, 176. 
^.Bac. Abr.4.25. 2. Mod. 25S. 3. Bl. Com. 444. Cowp. 419. — See 5 Geo. a. c. 25. 

Ardes agaitijl Watkins. case s. 

jiufe, 637. 

'T'HE cafe was now moved again ; and Gawdy and Fekner, and ^^^^ ^ by an 
^ Clench agreeing with them, held, that the devife was good, *f ^®® of part 
and well feverable : for as to that objeftion, that a mifchief may ancTaJjfobyfcvip 
bappcn to tlie tenant, that he Ihall be fubjeft to two aftions and rai dcvifees of 
diftrefles, that is his own fault; for if he pays his rent, he (hallp^««f arcnt,for 
avoid it : and the fame mifchief is, where he dcvifcth part of the re- ^^^'^^ '"^y^^* 
vcrfion and rent, which is agreed on the other jpart to be well Anw "5^"*' 
enough ; and although a contract, or a tiling in a^ion, cannot be Vo(i,\cu* 
transferred nor divided, yet rent only may be. For it is a thing ' 

inpofleffion ; for he doth not grant the aftion, but the law gives 501.^2-4. '^' 
it as incident to the rent. And HuntU/s Cafe {a) is exprefs, C0.Ut.310.14S. 
where a dcvifc was of a revcrfion upon a leafe for years, with the 4. Mod. »i, 
itnt to fL man and his fifter, and the heirs of their bodies ; the '-.^^v. 22. 
fiftcr dies without iflue ; the brother dies having iflue ; the heir ^^|.^ ^J^^^' 
kid the moiety of the rent. — Poph am e contra. For the difference 2. inft.'r^J^. 
will be, when part of a reverfion and rent is granted, tliatis good ; i.Roii.Ab.234. 
fcutwhen the rent is fevered from tlie reverfion, it is otherwife: '• Salk. 390. 
ferthen it is but in nature of an annuity, which cannot be granted » ^^'^'^'i^^' 
I>T parcels, but entirely ; but an annuity or rent only are grant- ^^^ ^ 
we over, becaufe they are things of continuance, and are not 
pcdbnaL And the reafon of Huntk/s Cafe [a) is, becaufe the 
(«) 10. BJ»«. Dytr, 316, 
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^tpci rent is divided with the reverfion. But notwithftanding, 

ir«"^ gard three of them a§;rccd, he confcntcd that judgment 3i 

WATKtj.1. pritcrcd for the plaintiff.— Note. That in tlic argument 

f p(V. «5i. cafe, a cafe was cited in this court, Eafltf- Tam^ 28. Elhe. / 

where a dcvifo was of an entire reveriion and rent, whi 

void for a third part; becaufe it was holdcn m riT^'ir, ai 

was brought for two parts of the rent, and adjudged matnt 

CAii9. Bonder agalnjl Stokelcy. 

Eafitrferm^ 40 F^Ux. Roll 13 !• 
i^naflUmon A CT ION Upon the cafe. Whereas he had fue^ an a* 
the cafe Uet -T*- debt agaioft J. S. whcrcjn proccfs continued until 
for*"^cfca^on ^^^^^^^ * *"^ ^p thereupon fucd a capias utlagatum^ wh 
aTJ^ Jhr.^^ delivered to the defendant, being IberifF of the vill of Not 
Ante, 615. by force whereof lie arrcfted him ; that afterwards he let 
I'oft. 706. large, tlie plaintiff not fatisfied ; and therefore had bror 
I. Roll. Ab. aftioq. — The r^efcndant demurred ; and after argument at 
Sio. 891. for the plaintiff, none being there for the defendant, the 
5- ^'o« *8t *>• held clearly, that the aftion well l^y ; becaufe the plfuntifl 
I:mo:.:V V^^deUyedofhkdebt. 
Fitzs* ^i$» B^^* ^' ^* ^5* ^' S^^'OgCt 901. Onaow*! N, P. 6}.---See 31. £Uz* c 

Casi 10, Anonymous. 

}i dAr he p'RROR of a judgi^ierit in the common picas againft th 
brought by «rt- "*-' cutors. The error affigned was, Tliat one of them diec 
cmorf,andone j^g the Writ, bcfo re judgment. And Warberton mov 
^^^ *^r^r' ^'^ ^*^ ^^^^^ • ^^^ when one of the executors plaintiffs < 
^ow'not^abaie. \^ "^ error, for they might be fevered. — But the Cou 
Ante, 625. it no error. ^^ Hat. 7.//. i. 38. EJw, ^. pi, 11. i. L^t 

po. Lie. 139. !• Leon. 44. 10. Co. 135. Hard. 317. Went. 96. — See 8.& 9. Will. 5. c 

^ . ^ Levett j^j-j;;;// Hawes. 

yf«/^ 619. 

Aiathfrcannot ^HR CASE was now moved again. — Popham was of « 
fnatmainan ac- 1 ^j^^f ^h^ aftiou ought to ha^•c been brought by the i 

liUfc made^^r ^^^ ^^ ^^^ ^*^^^^ ' ^^^ ^^^^ promifc is made to the fon's i 
ti«,togivea the ordinary covenants of marriage are with the father 
ecriain fum u fcifed to the fon's ufe ; and the ufe fhall be changed aud tra 
hit /m in confi- xq the fon, as if it were a covenant with himfeJf ; and th< 
'^^ir^V^ for non-perfprmancc thereof is to the fon. And of that 
Anie, '63.619. w^s F:pNNER. Clenxh doubtcd. Gawdy was ahfcnt. — ' 
fort.* 849. of counfcl with the plaintiff, cified a cafe adjudged in fh 
Moor <ce. Cardhml V. Irut'u where in confidcration of marriage bet 
«. Jones, 101. defendant's fon and the plaintiff's duughter, the dcfendan 
i.ioU. 31. ed to give a flock of lool. to his fon : and for non-perforr 
Bacon'* Max. ^hat promife the father brought the aftion, and adjudge 
S6. ' tainablc. THECorRT willed him to fliew that precedent 

J0t{rfi(^fur,--^Aud it was afterwards adjudged for the defendar 

43- ^44- -P'- 3- 
Ca^» "• Walker agai^Jf NidiolfDn. 

Connam on an PROVEN ANT. And declares, That the defendant b^ 

*"I^<"n)ip?^ ^^^ '^*^ "^^""^ himfclf apprentice to Uie plaintiff ^ 

Ptea, infancy. Replication, the cniYom of London, that an infant m,iv btod bimfelCi 1^ 
4$ ^r^rtMrt in flcAdinf^. Co. Ui. 304. a. y, L«»n. 40. ^. Lev. Si. 1. Sid. 142. Git 
i»SMUOd,ti^, 5. C'o/n. Dig, 94. ^^ Term Rc^>. ^*;, 
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Jears, and had covcnsinttid, that he would not depart withirt ^alxim, 
the laid term; and (hews that he departed tvithin the term; ^ •r"«/' 
whereupon he brought this adion. The defendant pleads, tliat • *^**^''*® • 
he was within the age of twenty-one years at the time, 6cc. The 
plaintiff replies, that the cUfto'm of London is, that ahy infaiit 
above the age of twelve years miy bind himfelf to be an appren- 
tice, he. Upon tliis replication it was demurred in law^ dhd the 
caufe (hewn, for tliat it was a departure in pleading (a): — Flem- 
ing, the Queens Solidtorj moved, that it was not any departure^ 
but (lands well witli the declaration ; and in proof thereof cited 
21. Hen. 7. pL 1 7. and anfwcfed the Year-Book of 37. i/r«: 6. pi. 5* 
that where a cuftom is alledged generally, that any one may dc- 
vife, &c. he cannot maintain it afterward by another cultom^ 
that an infant maydcvife; for there be divfers cuftonls. — The 
Court feemed to doubt thereof^ wherefore they would advife > 
but they faid, that, notwithdanding this cuftom, a collateral cove-» 
nant iliall not bind an infant. £t ttdjoumatut: 

(a) Vide 4* & 5* Ann. c. i6. 

Quarles agahfi Fayrchild. Cintij, 

PROHIBITION, furmifing, that thfe diurch of" Brian In A j>rohibitlod 
Cornwal was a donative, and that king Henry rht eighth was ^^ "^^*^. 
felfcd in fee of tlic ad^owfon thereof, and granted it to Charles f|*|JJaoai^ if 
Brandon^ from whom he tont'eys title unto himfelf; and that on« th«rc be a douWt 
J'iHj'wQrth^ pretending it to be prefentativc, and tliat he was patron, whether the 
prefcnted the f^id Fa\f child, who fued in the coil rt of Arches to c^^u/ch'^"*** 
have induaion ; and cited //^i Fortbi who had it of the donation ^^■^'^^^^' 
trom the plaintiff, who appeared, and appealed to the delegates, 
and <ii<*d. The plaintiff comes in pro tntcrcffe/uo, and Jjleaded this Co. Lit. 344. 
title, that he bad this church as a donative ; and bcciufe this plea ** ^^^^ ^^' 
I Was refufed, he obtaitied a prohibition. And now confultation t,B\.Ktp.%lu 
was prayed ; for it was moved^ that the plaintiff was not tin a£tor 
there, and the plea is determined ; and therefore there is not any 
caufe for a prohibition. — Popham held, that confultsrtion ought 
to be granted ; bccaufc the defendant claimed nothing but induc- 
tion, which cannot any way be prejudicial to *he plaintiSF: for if 
it be a donative, the induction is to no purpofc ; and if it be pre-* 
icntative, tlie other can have no remedy for the profits until in- 
duftion, nor try his right; and tlicreforc no reafon to prohibit itv 
And although Forth be dead, the fuit is not determii>ed, as it was 
alledgcd ; for it is made to the judge, and he £x officio is t*6 bring 
in the party who pretends intereft. Wherefore the Court may 
well grant confultation to proceed.— And lb was tlie opinion of 
THE wuot£ Court, and confultation was granted. 

Bowes agiii>[ji Paulct. <iA%t u. 

pRROR in an affumpjit. Wherciti the plaintiff cJecIarcd, knnffumfjitmxtk 
^ Whereas the dctendailtwsls obliged to him in 960I.; which ob- "pt lie on the 
ration he, being indebted to the queen, had affigned unto hsr i ^^^^^^ °f ^^^ 
tiut the defendant, in fconfideration tiiat the plaintiff wotrld for- bond i^co^fi• 
"bear to procure anyprocefs againfl him for the faid debt until <5eration cffor- 
miary Term then next following, pi'omifcd unto the pkintifF to ^^ar^n^*? *^«'^f 

eijr to him 2«61. The defendant pleaded n^n ajjumpfit, and if was ^ jf^f^l^""^ 
unil ftgainft him,- and judgment given for the plaintiff. The do- q^^. 
fndaot brou^ error in die exchequer chamber, and afUg^i^dit) >«^ciCui^.%!W« 

MoQT| 701* i«^it3a^.ik\o* Ca<ff^« vi!W« 
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Bmrit becaoie there was not any coniideration. — And fo held all rnt 
mg»imfi JUSTICES AKD Baroks ; for, by thc ailigninent of the debt, it 
,r^kM,T. ^.^ conveyed to the queen ; and therefore the forbearance of pro- 
curing ot procefs was not any benefit or eafe to the defen- 
dant ; for it might have been awarded againft him for the queen^ 
notwithftanding the plaintiff^s promife. Wherefore thc judg- 
ment was revcricd. 

Cai£ ,5. Stanton agarnji Siiliard* 

The rhrrifTmay pRROR i*^ ^^^ exchequer chamber of a judgment in thc queen*! 
hunni^H^fii *-^ bench in ^n ajfumpjtt^ wherein the plaintiff declares, that h< 
for hit pound, being fhcriff of EJpx^ the defendant aflfumed, in coniideratior 
•^' the plaintiff would levy an execution for the defendant, to pa) 

^^5' unto him fuch a fum as was allowed by the 28. Eli%. c. 4. for i 
Moor,468^99. fheriff to take. Upon non ajfumpjit pleaded, it was found for th< 
Cro* Uc *o^ plaintiff, and adjudged for him : and error was brought, anc 
x^Ko^KhXfi, affigncd, that there was not any fufficient confideration. — And o 
i.Ro.Rcp.313. that 6pinion was Glanvile, Jufike ; for, at the common law, ; 
Noy, 76. (hcrifr ought not to take any fees, but it was extortion ; and thij 
lm*^*^sh' ftatute is only to difchargc a IKcriff from extortion, if he tak( 
y±^ * ' ^^^^ ^^* ^"'y ^ *^^ given him by the ilatute : but the ftatute give 

1. Hawk. 317. him^ not any means to obtain them ; for he oiight to execute th( 
Strange, 1261. Writ at his peril, otherwifehe fhall be punifhcd ; and it is not an' 
4; ^^•"^f- »9'»' excufe for htm to fay, that tlic party would not pay him his fees 
«Tmn Re ^"^ ^^ ^^ execute it, he cannot have an [aftion of debt, nor an^ 
* jj. ^' other remedy; for thc fees given him by the ftatute is not any debt ii 

him ; and fo it was adjudged in the common picas in Sir Stephen Some* 
Cafi^ when he was fhcriff of London, — But the other Justice 
AND Barons held it to be a good confideration ; becaule thc exe 
cution was n>ade at his requeft, and was a benefit unto him ; anc 
by the ftatute a fheriff may lawfully take his fees, and therefor 
may take a promife to have them paid him; and therefore the] 
were of opinion to have affirmed thc judgment. 

A fheriff can- But then another error was affigned. For that the aftion was 
Ill'hScIufe! brought by Suliard by the name of fhcriff of £^*, and the tales Jt 
'^ ^^^^^^^^' circumjlantlhtis wa« returned bv himfelf- — And for this caufe the 

2. Burr, i)lc€. . , -^ ^ . r j 

cv. Cro. Uw, judgment jvas revcrfcd. 
•"5- Clyncard's Cafq. 

Th • of r^^YNCARD was indifted upon* the 8. Hen. 6.c, 9* Thc record 
an tridiSmcnt ^^"^f ad fejjhnem pacts^ i^c. per facr amentum A. B. C. D. el all- 

miift (hew that orum legaliumoominum de com'ttatn pradiilo pntfentatum exiftit^ Uc, 
ic wa» taken on and it anpcarcth not that it was per facramentum 12. for if it wcr« 
#*• Mtboftwihi prefentcd by a Icffer number, rt was dearly ill. Wherefore it was 
reverfed. 

6. Htn, 4. 4« 

4j. Edw. •). 31. a. Inft. ^87. 3. InA. 30. a. Kawk 307.361. 3. Bac. Abr. 232. 2. Bl.Rep.719 

BarT«io88. x. WUC 149. 

.Case i7< 



Croiither's Cafe. 



Aconftabibmv r^ROUTHER was indifted, for that a burglary was committe< 
be indiaed for ^*^ in the night by pcrfons unknown, and J J. gave notice thcrto 
rtfu(in%,0Afi9fici, unto him,' bcnig then conftable, and required him to make hue am 
to purfiic a fc ^ j.y^ ^,^j j^g rcfufed, &c. Exception was token to the matter (^thc in 
piic« of notice d lament, bccaufc it hath been adj udgcd, that an hundred fhall not h 
mud be aiitdg. charged with a robbery conunitted in the night, becaufe^thiy are nq 

0^, Ante,2;A 9. HmkI. P-C. 116. 
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bound to give attt:ndance ; no more ought a conflable to do it in CaovTHtn't 

the night. — But all the Court held the iridiament to be good ^***- 

notwitiiilanding : for it is not like to the cafe of an hundred; be- 

caufe it is the conftable's duty, upon notice given unto him, pre- 

fcntJy to purfue. And it was faid, that in every cafe where a ftatutc ^ h^wIc 

prohibits any thing, and doth not limit a penalty^ tlic party offend- 2. Hawk. cX^^ 

iiig therein may be indi£ted, as for a contempt againft the itatutc, f. 2. 

Another Exception w^ taken, becaufe he did not Ihew fhc 
place of the notice.— ^^ And that was held td be matcriali Whereupon 
' the party was difcharged. 

Kelly a^ahfi Walkeri case ig. 

PROHIBITION; And furmifcthi That the defendant was a A declaration fit 
* clerk, and made an aflault upon his fervant, and lie coming in prohibition that 
aid of his fervant, and to keep the peace, laid his hands peaceably ^''^ ^P""»^"«l 
upon him ; whereupon the defendant made an aflault upon the ^"^rayea^^ 
plaintiff, and he defended himfelf : and afterwards, that the dpfen- triable at com- 
dant fucd him in the court chriftian before the delegates, pre vio- mon law, is not 
Icnta injeiilone manuum Jupcr ckr'icum^ where he pleaded all this mat- ^j*^^^rfable; and 
tcr, and that if the defendant had any hurt, it was d^ fon a(fault g^m^pro^W. 
dmefne. But the court chriftian would not allow of that plea, but tion after ftn- * 
proceeded to fcntence againft him, and fined him ten pounds, arid tcrice prohoun- 
awarded damages to the clerk. The defendant confcficth, that the ^"*' 
plaintiff pleaded this plea in the fpiritual Court; buthclhews that F.N. B. 117. 
thcplaintiff was condemned there for non-attetidanee upoii that ^'<^wp- 33<5»4-«» 
fuit ; and traverfcth the refufal of the plea. And it was thereupon ^^"?'* ^?* 
demurred. — Godfrey moved for a confultation ; for the fuit was l^t.^"" ^^* 
well begun in the fpiritual court, it being for the beatingof a clerk, 1. Term Rep, 
by the ftatutc of Artuull Clcrl^ cap. i. And this plea pleaded there, 473- 
was well triable there ; as i. Rich, 3. pi 4.. and 46. Ediv.^. pi, 32. 3-TcnnRep.jrf 
And then the allegation, for the takmg ^way the jurifdiflipn of 
that court, is well traverfable ; as where a caufe is alJedged for re- 
moving of a fuit out of an ancient demcfnc-court (^) , it is traverfab'le ; («) x.Com.Dlf* 
as 6. Hen, 4. />/. I. and 27. Hen, 6. pi, 4. Wherefore^ &c. — 351- 
GawdV held, that this cafe was 6\it of the ftatutes of j^ruadi 
Cleric and of Clrcumfpc^fe Jgatis ; for here the pairty h^d good caiife 
to beat the clerk : and as to the traverfe, it is not good ; for the 
furmifc is not trarerfable. But he agreed to the cafe of an ancient 
dtmefne ; for otherwifc the lord fhould lofe Iris franchife. But it 
is not fo in the other cafes ; as in the cafes allcdged,- to remove a 
plaint in a recordare^ it is not travCrfable. — And of that opinion 
was ALL THE Court. Wherefore it was adjudged for the plaintiff. 

Lowe and Teny's Cafe, ^^^» '9- 

AUDITA QIJERELA; The cafe was, Twrcr were obliged in if two pcrforj 
a ftatute, the defeafancc wherebf was, thaj. they and their ^^^^X^tv^^ 
wives, uportrequeft, IhonW makeaiTur^ceof fuch lands as fhould qocl^aHtTjie 
be devifed. The breach aff»gried was, That a deed of feoffment rcqfurrt be made 
(ihewing what) was offered unto Teny to be felled, 2XvA he re- to one, and ht 
ftifcd, &c. Whereupon the plaintiff demurred : for it was al- ^^^^""^^ '* ■ 
iedgtd that this requcft to on* is void, for it is to be made to both ; J^^^ ** ^** 
U VxHen,%. ^* Condition*' 10(), and 33. /f/7/. 8. '^Joifitcna^-ts'' 60, ^^]xi,Ah.^t^ 
t^mt ALK# THE Court held, that the breach was well affigncd ; j. virer, 245. 

X X 4 for f . Wocd . LMi* 
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J. ^"^^ J"^ fo^ although the rcqueft oTOht to be to hoth, yet tliey necdc 
lfc»»r Ati ^^ j^ together at the time of the requell, for then peradventv 
ihould nerer find them : wherefore if he rcqoired the one a 
time to feal it, it was good ; and he might requeft the other 
wards, and it had been good : but when one refideth, it is a fa 
prefently, and therefore the ftatnte is forfeited. 
un^A^a^ Second tY, It was alledged, that the plea wasuncertain ; fi 
I^Jj^**- deed tendered was of land in the parifh of St. Magnus, and tt 
Aam, »•»• fifing of the deed is alledged to be in paroMa St. Margaret 
the tender and refufal /// paroch'ta didiy which is uncertain ; 
appears not which of the parilhes is intended. — But the C< 
held it to be well enough ; for it (hall be intended the parilh 
tioned in the pka, and- not the pariih mentioned in the rec 
the deed. ' 

«^« *^ Walfal againfi Heath. 

Michaelmas Term, 39.^ 40. £/iz» Roll '^lOJ^* * 
h *h*ufc!^d ^d REPL^^VIN, The avowry was, That J, S. feifed of Ian 
Jifc without" ^^^^ '*f^ ^f ^y^'^ '^i^ wife, in right of his wife, the reverf 

deed it Toid at fee to the har$n\ he and hisy!rm^ made a leafe for years without 
to the wife {a ing, refenrxng 4I. rent />#r annum: the haron, being indebt 
^^^^ T/Vil/* obligation, made the faid Syhil his wife executrix. Tlie < 
UiCiatA of Stht ^^^^Z^ ^^^^ J^inft her by the name of Ifabelj and recoTcred 
it void I and a upon a writ of fieri facias a devafiavit was returned ,,-and ther< 
mere rent can. an tlegit awarded ; and the (herifF returned, that Ifaktl had 4] 
not be delivered i(fuing out of that land, upon a demife made by her and he: 
^f^TuiUUrlm ^^^y ^"^^ delivers the moiety of tliat rent, and thcreup 
unmin^^m, avows for the fame.— And it was thereupon demurred ; and adj 
Ante,438. ill for three caufes. — First, Becatifea leafe for years by Aan 
Sav. in. fcmt without deed is void againft the /rw<\-r-SECONDLV, T 
Dyer,9i.h.t46. covery againft Ifahl is void againft Sib^l ; and the flierifFc 
I.Leon. 192. extend her land.— Thirdly, The IhcrifF delivering die 
r*cok^7. b. without the land, fo as there is not any revcrfion, it is but a 
Cro. Jmc. 563. feck ; and a bare rent cannot be delivered «/ libirwn tttum 
5.B»c.Ab.no6, —Wherefore it was adjudged for the plaintiff* 

4«Cac. Ab. yi^ 



^^»**'» Andrews agahft Ncedham. 

Muhaelmat Term, 40. (^ ^x.Eliz. RM t\tx^ 
ffthe ^ITfiiii /COVENANT. The breach was affigned in hoc : When 
kifcTof'Jh^ Jv^ defendant, being leflee for years, covenanted at the end 
/vlfW, thelcfR«' ^™^ ^^ '^^'^ *^^ yi^'^ "P ^^^ tenements well repaired to the 
nuyp^dit in tiff; tliat be had not left, &c. 1 he defendant pleaded, th 
Kar to covenant Blunt was feifed in fee, until by the plaintiff difleifed, who 
hf ^iijiif^. die dctcndant ; and afterwards' £/«;!/ re-entered, who en 
t.Bac. At.43S. J* S. who IS yet feifed, &<*i — And it was thereupon demurre 
t. Wood*a Con. adjudged a good bar. 

Ji7% 4*9* 
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41. Eliz* In the Queen's Bench. 

Sir John Popham, Knt. Chief JuJIice. 

Sir Francis Gawdy, Knt. 

Edward Fenner, Efq. > J^Jices. 

John Clench, Efj. 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor Genera/. 



Domina Ruffel offainft Gvilwel, CA«t u 

Hilary Term^ 41. Eli^, Roll 191. 

DEBT upon an obligation of 500I. conditioned for the per- If a hflbr cowp- 
formance of all covenants, articles, and agreements in luch o»ntto let ceri- 
an indenture, betwixt the plaintiff on the one part, and |**"/ "fwh V 
dK defendant on the otlier part, on the part of the faid Gulwcl to ci^c*^. Joitiow 
be performed. And in the faid indenture was contained, that tlie entry by the i«r- 
Gud IjiJj Rn/pl let to the defendant certain lands called Evford- fce into the ex- 
Pifiures, excepting a clofc called Eyf9rd-chur<h'clofe. The de- ^^^^""^^'t. 
fendant pleaded, that he had performed all the covenants, &c. The c«ad!tiofitoper- 
pbintifFafligns for breach, that the defendant entered into the form all <9vr. 
) dofc excepted, and thereof diflcifed her. Etjiy bfc. The defen- fuunt concained 
dint demurred in law. — Co v entry, for the plaintiffy moved, tliat '" *^ ^^^ 
it vas a breach ; for the exception is an agreement that the leffor i.RoU.Ab.431^ 
dull retain it: for an indenture is tlie deed of every tlie parties ; ".Co. 50, 51. 
and tbercfiore the difturbance of the plaintiff from the occupying ^^' *||' 
thereof is a breach of the agreement ; and tliercfore 11. Hen. 7. MootJLs! 
^22. Phwd. 134. and 14. Hen. 9, pL 15. are, that an indenture Saiic*t 96.* 
K as the words of both parties. And this cafe is put in Plcwd. 67. « i« Mod. 170. 
by Montague, that it tlie Icflcc dillurb the Icffor from enjoying '*• 'IJ^g*^ 
tile ciofc excepted, it is a breach of the agreement. Whcretore, ,,°v^| jV, 
ic. — ^And of that opinion >a*as Gawdy : for the words in an in- ' ' '* 
denture put in the generality (liall bind both parties, and fhall be 
taken to be the agreement of each party ; and to that purpofe • 

^*tcd 35. HauZ. DytTy 37. 21. Hen. 7. pi. 37. that a refervation 
of rent is as a covenant on the leflec's part. — Popham and Fek- 
>£& r contra. They agreed, that an exception is an agreement of 
tbe IdSee, dial the land excepted (hall not pafs by the demife ; but 
it is not any agreement that he (hall not occupv. But fometimes 
ai exception is an agreement that (hall charge die leflee ; but that 
it, where he agrees on his part that the leUor fhall have a thing 
iims which he had not before : as if he lets lands, excepting a 
way, or common, or any other profit a prender^ that is an agree^ 
neot of the. leflee's that he (hall have the profit : and if he be 
obliged to perform all the covenants and agreements, if he difturb 
JAthis, he (hall forfeit his obligation ; for tliere the leffor liath an 
iatticft in the thing excepted. Wherefore, &c. — Afterwards it 
matiaotfaertiiiic moved a^un : and Po? ham (aid,. that he had 
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conferred with the other Juftices, and the greater part of 
agreed, that this exception is not fuch an agreement as is w 
the intent of the condition of the obligation ; and that the 
^tion is not forfeited by this difturbance. Wherefore it ws 
judged for the defendant. 

And here the plaintiff would have been nonfuited, and < 
not ; becaufe (he appeared once in this Term. And the dem 
way argued. Wherefore, &c. yidc 11. Co. 50. 

Spark againft Spark* 

, Michaelmas Term ^O.^ i^i. Eliz. Roll ^^i. 

'TpRESPASS. Upon demurrer in law, the cafe was, That a 
-■- for life was made to J, D. by indenture ; and after by 
ther indenture he let it to J. Spark for 99 years, after the ex 
lion or determination of the firu leafe, Ji tamdiu vixerit ;• and 
ther grants to 7. Sparky furvivor of them, that after the dea 
the furvivor of the faid J. Spark the lands fhall remain to the 
cutors of 7. Spark for twenty and one years : J. D. died ; 
after him /. Spark dies inteftate : Whether his adminiftrator 
have this term ? or. Whether it ought to have veiled in the 
cutor as a purchafe, and not in the tcftator ? was the fole quefl 
and for that vide 1 i.Hen. 4. pL 34. 46. Edw. 3. ^A 31 . 16. Ed 
*' ^id Juris Clamat^^ 22. 14. Eli%. Dyer^ 309.— The Co 
delivered not any opinion to tlic matter m law : for, in rcga 
an exception to tlie pleading, judgment was given againfl 
plaintiff, viz, for that the defendant pleaded his freehold, 
plaintiff by replication Ihc^s, that a leafe was made by inder 
to J, D. for life, and after let to J. Spark for ninety and 
years, &c. ; and a grant further, per indenturam pnvdi^anu, tli2 
ter the death of J. D. and J. Sparky tliat it fhould remain, 
and the (econd leafe is not pleaded by indenture : and pr^d 
refers to the firft, whereto /. Spark was a ftranger, and ther 
ill. And for this caufe it was aajudged againft the plaintiff (i 



Ewer againji Heydon. 

Ante 476. In the Exchequer Chamber, 
A roan has 'TpHE cafc was nowmovcd again, and the error afligned in ] 
Wesandiand 1 of law. — After argument, ANDERSON, Walmesley, Gi 
wd*dteYSferhu' ^^^^» Savile, and Kincsmil, agreed, that the houfes in IP 
boufes and land/^*^ did hot pats by that devife ; for properly, houfes will not 
10^. with all by the name of tlie lands ; for they cannot be recovered in a 
bis other lands, cipe by that name : and when he names houfes in the firft pa 
™ftu^'- ^B *^ ^Icvife of the land in Latvton^ in the countv of O^^n, and ii 
^^fisli B. f^ond part of the devife devifeth only lands, and adds th 
do noc pai^. ' meadows and paftures, that expounds what he intended by L 
Ante, 476. viz. arable land only : and it Ihall not be intended to pafs mcs 
1.R0II. Ab.49. and pafture, unlefs he had added them : and tlie addition of I 
s. And. 1Z3. excludes houfes and woods ; and therefore it was refembled t 
i.RoU. Ab. 47. cafe 9. Eli^. Dyer^ 261. A man hath land in a vill, and m 
^.ma^Tj hamlets of the fame vill, and devifetli all his lands in the vMl, 
a* BuMt. 17I' in^ o^^ ^f ^^^ hamlets, the lands in the other hamlet pa 
Hob. X73. not ; but If he had devifed all his lands in the vill, the 1 
Koy, 112. 
Cimp.2pp.sS^. 80S. Dovifji. 759. I. Teitn Rep. loj. *• Term Rep. 498. 
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both hamlets had pailcdt Bat naming the one hamlet, it twcR 
U be prefumed, that he intended not to pafs any thing in the *J*^^ 
cr hamkt. Wherefore the judgment was affirmed {«). — But "'^»®''* 
HAM and Clerk feemcd to doubt therein- W s«e 3. Com. 

Penruddock againft Clerk. ca« 4, 

Fide ant€ 234.. 
HE judgment was a$rmed. But it was now debated, whe- Coib«cafl«fy. 
thcr colls Ihould be allowed to the defendant in the writ of^^'^efttf 
r, bv the 3. Hen. 7. c. lO.— First, Becaufe no cofts weref^^^^^ 
vcraolc in the firft a&ion. — Secondly, For that there is not fore execution 
execution to be had, but an abatement of the nufance. — fued. 
[RDLV, In regard that it appears, that the writ was not fued Ante,»34.^i4. 
Icliy, but upon a doubtful matter, which hath been oftentimes ^.0.5.00.101^ 
ed m this court. But notwithftanding thefe reafons, it was ^^- ^*'"* ^-^fS* 
Ired, that cofts are allowable in every cafe where a writ of J/lc^?I« 
r is brought before execution fued. And notwithftanding ,*. vcnt. lek. 
the matter was doubtful, yet tlicre was not any cafe but tliat 4. Mod. 145, 
; are allowable. But it is m the difcretion of the Court what Strange, 13^ 
5 (hall be allowed: but they rauft not at all deny it. Where- J«*»»63-6it- 
it was awarded, that the plaintiff in the writ of error fliould ,084.'^^* '^^^** 

cofis. I. B^. Afcr. 

524. Ld. Rajrm. 1403. Anc^ 64 ;« 
See 13. Car. i« c &• f. lb 9. Will. 3. <« 1 1« and 4, Aim. c r6« 

Paget againft Crurapton* Caii 5. 

.OHIBITION. For that the plaintiff was fued in the court An occupkr^f 
iiriftian, for a taxation towards the i^aration of the church '*"** ""^"^ 
fci^/vxrjArwi; within which parifh he had land in l^is hands, PJ^?|^ Jj^ 
was not an inhabiunt within the parifti, nor had any houie re^h^xhe 
ein. The c^ueftion u-as. Whether thecuftom of a parilh (which diuich, choti^ 
alledged) tor taxing thofe who had lands in their manual oc- ii« refidei in 
ition within the parifti, but inhabited elfewherc, towards the ^*^^"'*'^ 
rations of the church, and providing of books and reftments, fued^thc^t 
ood or not ? — Poph am at the firft was of opinion, that it was chriftian maf 
good, becaufe they who inhabit not within the parifti, have enquire of the 
any benefit of the divine fervice there ; there being no reafon <l"*n^<y ^ 
listfge tliem. But afterwards a precedent was ftiewn, 33. EUx. p"^* ^^ j, 
n-ies V. Fefier^ in tliis court ; where it was adjudged, that they * * ^ 

occupied land within a parift, although they inhabited in 1. Ron. Abe 
her plax^, ftiould be contributory to the reparations of the >S9* i9** 
ch without any caftom; becaule, otherwife, all churches 5»Co- 66,^ 
id &U to decay. If one might purchafe tlie greater part of the b^j^/^ 

in a }iarifti, and refide cife where, all the charges would fall 3. Mod. itc« 
t the poor of the parifti. But it was faid to be agreed in that 1. Veot. 367.* 

if he lets the Jaud to one, rendering a firm rent, and he in- 4- M«<*- 14^ 
ts out of the parifti, his kflce fliall pay towards the reparations ^^'^^^ 
le church, and not the leflbr. And to that opinion all the ^ lcv ^lot, 
riCBs here agreed: et Poph am mutavit ofintonem. — S£C0Ni>r- 3.Burr. t6S^ 
It was moved, that in this fuit, they ot the fpiritual court 3- Term Rep. 
U try the quantity of the land, for they were taxed ac- *^> 
iflg to the rate of their land. And they pretended tliat he 
tnore bnd there than in truth lie hath, which is always trv 
at the common law«— -5*^^ n$n allocatur. For the pnncipal 
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P*«rr being fuablc there, the circumftanccj concerning it arc m 

mgmmfi j^d triable there alfo. Wherefore a confultation was a 

CmuiifTON. ^ Ci.66. 

CAt» 6. Munday againft Martin. 

Thepliintiff A SSUMPSIT. Whereas the plaintiff the firft of JV 
maft prove ihe S^- £//»* had delivered to the defendant three cloths v 

identical pro- defendant in confideration thereof ailiimed to pay 30!- one 

mifebidinthe within a year following, tlie other moiety within the feco 

d^edaraticm. cnfuing. Upon non ajjumpjit, the jury founds that the delh 

i ^* on the firft oi Auguftj 31. Eliz. and all the refidue nt priu 

Moor, 470. Whether this was found for the plaintiff or defendant ? 

DTri**fi6c qucftion.— And adjudget! for the defendant. For this 



IS 



k*Toti Rq>. ^anie ajjumtjlt whereof the plaintiff had counted, but 1 
^40. 447* from it. Wherefore, &c. 

Johnfon againft Awbrey, Vicar of Bradfield in Be 

PROHIBITION for tithes claimed of hay of the latter 
"^iSieha* *fthe ^^^ alledges a prcfcription, that in confideration tb 
firft cropis a P'^rs of tliat mcadow had ufed to make the hay of the firl 
food tmimi for into cocks, and to fet forth the tenth cock for die vicar, t 
•oil payment of ufed to be difcharged from the payment of any tithes for t 
tiibcforihc jnaths. — Williams moved for a confultation, becaufe 1 
a!!^ T!ft! l\ii gcftion is not fufBcient : for he doth no more than the 

Ante, to2*44^* °. -n* 0^ iii«i \ c > 

^75, quires. — But the Court held it to be a good prelcnpt 

Poit 7c^ rcafonable. 

I Roll. Abr. Coke cited one I^ichols^ Cafe to be adjudged in this cor 

^. * * tithes fhall not be paid for the raking of com, uniefs ii 

Cro.Jac4i. averred, tliat they were foul rakings, and covinous, to 

Cro, Car. 403. jhe parfon, &c. Godclphin, Ret. 384. . 

hL Ray. 241. «. Eq. Ca. Ab. 735. 2. Peer. Will. 521. 

CAtE«. Keble agaiffj} Brown. 

A nun agmt A SSUMPSIT. Whereas tlie plaintiflF the 22d "Jamtary^ 

wKaforncmUr -^^ bargained with the defendant for all his lands in 1 

d^ui feti • jii^j ^j^^y agreed to ftand to the order of one Skar^rougb^ 

STiiKlajidi he ^^°* which the plaintiff fliould pay, and what affurance 

$h*M had. ^. iendant ihould make ; and that they premifed, the on 

If a conirey- Other, to perform that order made by Skarboromgh ; and 

M^ dated j^ fad, that the faid Skarhercughy the faid Q.%djanuaryy a8. 

Ijm^^lIX ci pointed, that the plaintiff ihould pay foch a ftun for the h 

au thelamtehe that the defendant Ihould make an indenture of bargain 

tkn had, u of all the lands which the defendant then had m Tarmom 

aoirubilancUlly ftews further, that on the 14th September^ 39. £fiz. b< 

]^J^^^^* and rendered to die defendant an indenture of bargain ; 

^1^^' he fold to the pkiintiff all the faid lands which he tbim hm 

M^^. 6Ss» PMUtb^ habendum to him and his heiffSy fecundmm cwch 

^greamentum tr^tdiffum ; which the defendant refiifed to ft 

defendant pleaded mm affitmpjit^ and found agsinft him t 

mages of 300!.— It was now moved by GoDritEY, in 

judgment, that th^i^dcntafe of bargain and fidt is not 1 
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\ij tlic agreement ; and therefore the defendant was not bound to Ki«l« 
feat it, becaufe it might be, that be had other land on the 14th ogain^ 
ItftemhrTy 39. Ellz, than he had at the time of the agreement, on B*ow#i« 
tlic 22d January^ 38. EUz. and the aflurance ouglit to have been 
made of the land only which he had at the time of the agree- 
ment. — Of that opinion were Gawdy and Fenner. For the 
aiTurance is not drawn according to the agreement ; and therefore 
be Deeded not feal it, although he had not in truth any more 
iand on the 14th September^ 39. £/fz. than he had on the lad 
Imuary q8. Eliz. and in proof hereof was cited Strodd's Cafe^ 
J)yer^ 2iflC — But Popham e contra. For altliough the indenture 
varies in words from the agreement, yet if it varies not in fub- 
Ihuice, it is not material. And therefore, if he hath no more land 
than he had 22d January^ 38. Eli%. he ought to have fealed it: 
ibr it (lands with the agreement* And if he hath, he might jre- 
fbfe : and it ought to be fpecially (hewn on his part ; for it is not 
necelSirily to be intended. And always, if tlic aflurance drawn 
agrees in fubflance with the covenants, although they vary in 
words, it as not material. As if it were covenanted to aiuire aill his 
lands in D, and the aiTurance is drawn by particular names, yet it 
is good. — Sluod Gawdy cmccjjiit. But faid, that here it is fpecially 
appointed, that he fhaH make aflurance of ail the lands which he 
had at fach a time, which differs much, &c. Wherefore, &c. 
Et ^djaumatur.'^Th^ matter vras afterwards referred to coow 
promUe. 

Holiday againft Hicks. QA%zt^. 

'THE cafe was now moved ^;ain (<?), when all the Court re- ^f a man ftcai 
^ folvedfor the plaintifF; for by die contraft, ^d receipt of fj^^j^^^^j^^ 
the i^oney, the property thereof was in the plaintifF. on hiiconvic- 

Fenner faid, that it was adjudged, where a fervaht takes gold tion the owner 
from his mailer, and changes it into iilver, that tlie mafter flipuld ^f^^^ have rc- 
ha\ c rcftitution of the filver by the 2 1 . Hen. 8. c. 1 1 . ; and tliis was J}*^"^*"* of '^ 
Uanberr'us Cafe, — Wherefore it was adjudged for the plaintiff. (a)^nfc, 6i». 

But afterwards, error being brought thereof, it was reverfed : Port. 746. S19. 
for all the Justices and Baroms refolved, lliat this afiion^oy^ ,^g^ 
lies not for money found, unjiefs it be in a bag or cheft. %, BuKt. *ii<x 

Stiles, 347. Loftj 90, X. Hawk. 251. 4. Bl. Com. 362. %, T. Rep. 750* 

Gay againft Kay, c^" «*t 

^RESPASS. Upon demurrer the cafe ^vas, That z feme re- Wher« ihs aif, 
* covered dower of the manor of Fremtngton^ whtrein were many ^^^^\^^^^ 
copyholds for life, and a cuftom, quid dominus pro tempore might pro^ttmf^Tmly 
itmift for one, two, or three lives in pofleffion, or in reverfion. dmifeinpofrr- 
Vfomvmt of Ihiiere facias fet/inamf the fhcriff returned, that he fioa or rcvcr- 
hii delivered to the frmi the tfiird part of the manor, viz, fuch ^*?"> *•'* r*"* 
fcveral tenements (reciting them particularly), whereof a copyhold J^*^'^"jJ^[j|** 
tenement in the tenure of ^lice Tilchcr was one. The tenant in bind tiw :»c;r, 
Jowcr kept court, and granted the faid copyhold tenement to the though the re- 
plvotiff, and to two others for their lives,' habendum p^fi mortem ▼^rion docs not 
Ma Price. ^ The tenant in dower afterw iid died ; and then 11:]^,;;;'^^;;^; 
Met Price died. The lord enters ; the plaintiff enters ; and the thetftatcofhim 

^^«|dfette grant. S*dvidiM»or,^^,c'omtrm. i. Ro. Ab.4;;9. Moor, 147. Godb. 14^. t.. B.^ 
ANif^ C10.Jac.99. Ow^f. j»LeoJ3.3j6« I. Mod. 99. i.Mod.^i. 
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Cat defendant oufts him : and. Whether this grant by copy in rcrcr- 
s^ainjl fion, which was not executed during the life of the tenant in dower, 
K.AY. ix good or not? was the queftion.-— Willi AMs^^^^oir/, moTed 

GiS>. TcTu 204. for the plaintiff, that it was good ; and faid, that it was fo adjudged 

Doof 1. 565. in the common pleas, 28. Eliz. Brary, Baurn ; and Sir Peter Cary€s v. 

■**'f H7- Southcott^ in this court : and ini 7. iU%. Dyer, 343. in ArunieV sCafe, 
W berefore, &c. — And of that opinion were Pop ham and Clkuch, 
ytefticesy they only being in court, and were ready to have given 
judgment accordingly. For Popham (aid, that it was now with- 
out queflion held to be good, although it were not executed in 
the hfe of the particular tenant who granted, although it were 

4.CA.SJ. bk doubted in the Eari rf jlrunders Cafey Tr'in, 17. EliT^^ For the 
rcafon whj tenant in dower, or a particular tenant, mav grant a 
copyhold m reverfion, as well as in pofleffion, is the cuftom, and 
thereby the ^nt is warranted ; and therefore there is not any dif- 
ference in either of the cafes : but one who hath a particular 
eftate in a manor, cannot grant a copyhold by parcels, or demife 
part, and retain the rciidue himfclf. And therefore, ri^feme be 
endowed of fercral copyhold tenements, fhe cannot grant part of 

Anr^ 103. them by copy in pofietiion or reverfion. Wherefore, &c^ 

^he lord of a But H. Wyat took exceptions to the pleading. First, Be- 

■unor havins: caufe it is not alicdged, that any the ferviccs of any of the free- 

mo Jervi^f^ but holders was allotted to the femcy but the dcmefucsy and copyhold 

tn^hQ\A^l\e- ^^"'C'^c^^s only ; fo as fhe hath not any manor, nor can keep any 

rnii rc«rf, but c^urt, nor grant anv copies, he, — But Povham held clearly, tliat 

»oc ^ io^rt ha- fhe might notwithitandmg : for although ihe, having no fervices, 

»«• cannot have a court baron, yet fhe may have a fpecial court for 

c*.Lu»5S.a. thispurpofc; and it is good enough: and fo it was adjudged in 

Sir Chrijf. Htttton^s Cafe for tVellin^horotigh, where he had twenty 

copyhold tenements, parcel of the faid maiior, granted unto him 

by the queen ; and bccaufe fomc of them refufed to come to his 

court, they forfeited their copyhold. Wherefore, &c. 

Tis« eperatron SECONDLY, He moved, that the grant is not well pleaded ; for 
Sm/^Ti"**^' ^^ pleads it as a grant in poflcffion, and not as in reverfion. The 
F^A.'sii.* record was viewed, and it was, that he granted tcnementa fradiRa 
per nomcn of a mefTuage which yilice Price held for life. — And it 
was refolvcd to be an incurable default ; for it is not alledged, 
that he granted the tenement in reverfion' ; and the per wmen will 
not help it. Wherefore for this caufe it was adjudged for the 



defendant. 



Casi rr. 



Colchin agaiaft Colchin. 



The heir of a H^RESPASS. Upon a fpecial verdiA the cafe was, Biarim and 
aypyhoidcr n»ay 1 y^^^ copyholdcrs, to theui and the heirs of the haron. The 

wnonde" "^' ^^^'^^ ^'^^' ^ '^^ ^^^^^' ^^ *^ ^^^ ^^ ^ /^^^' before admittance, 
fccndcd to him, furrcndcrs into the hands of two tenants, who might take fur- 
kcfoft admit- render by cuflbm : and. Whether it were a good furrender ? was 
tancc; and if it the queftion. — The Court without argument ruled it to be good. 
Kfc^rcm^illder — ^"^ '^ ^^ ^^^^ H P^^"^^ ^^ Fekner, that if a furrender 
in fw^Th^ad^ ^ ^^ ^^^ ^^^ ^^ ^'^ *^^ ^^^^ remainder in fee, and the tenant for 
miitancc of life IS admitted, that is an admittance for him in remainder. 

tenant for Yiie, admits him in remainder, Afite, 90. 594. i. Roll. Abr. 499. 4. Co. 13. a. Cra, 
Jmc* jt, j6, ^. Eag, Abr, 3.31, Co. Ui% 60.^^ U neUv* Q'{!^%1ca«\\i,« v Term Rtp. 19S. 414. 



M^ 
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Lord Hunfdon agatnjl Baker. ^^" **• 

ONSTRANS DE DROIT, for certain lands in ward to the ^^I'^'f'V'. 
queen, for the nonage of John Baker ; whereof aa office was j^^ ward to Ac 
found for the queen. They were at i flue in chancery, and the re- queen, it is a 
cord fent into the queen's bench to be tried. A challenge was now good caufe of 
made to the array Jmt in bv the Attorney General for the queen ; be- c'»a»*cngc to the 
caufe Thomas Kemp, (herifi^of Kent^ who returned the panel, was T^'^l^^^^^^l^ 
tenant to Lord Hunfdon. A counter plea was put m thereto, that t© the pJalmi^ 
the faid flierifF was tenant alfo to the queen. And it was tlierc- tiw'hcisaifo 
upon demurred, and much debated whether this challenge were tenant to the 
good ; for it was but for favour. And every fubjeft is bound in ^"e^« 
obedience to favour the queen more than hia lord, and therefore ^^^* ^^ 
the law will not prefume tlie contrary; and for this caufe tlic s.c.Moor,553, 
challenge is not good ; which is the reafon that the challenge for J^^^^f i^^^^^J, 
the otlier party againft the queen for favour, is not good. The vcnt.309^ 
opinion ot the Jufticcs of tlie common pleas was demanded, and Alien, 29. 
they doubted ; but fcemed to irtcline tliat it was good : wherefore ^^i^- 15*« 
the Court advifcd until the next day. It was then moved to be a »• "*wk. 41^ 
good challenge ; fortliiscaufedothnot concern the queen only, but ci>wn.iia. 
it concerns the heir alfo for his inheritance ; and he is interefted 
therein. — And hereunto the Court inclined, but they held the 
counterplca to the challenge to be little material. For although 
he were tenant to both, yet he who takes tlie challenge fliall 
have advantage thereof. Afterwards, by conlent|of the coun- 
fcl, L9rd Hunfdon waived the plea, and confefled the challenge ; 
whereupon tnc array was quaflied, and a new venire facias 
awarded. Fide 4. Hen. 7. pi. 3. ii 8. 19. ^ 8. 

Boughton agaitijl Goiifley. Cash3. 

TNTORMATION upon the 21. Hen. 8. c. 13. C 26. fornon-re- wtntpcrfon* 
^ fidcnca. The defendant pleaded, that he was chofen gofpcller in j c conadard 
the church of St. Paul's London, tliat he was refidcnt there hj^^m^^'^^ 
«afon of that dignity. — It was thereupon demurred ; and argued ^c^twrch. 
ly Water HOUSE, for the plaintiff, that this was not any dignity Vide Law w. 
to cxcufe tlie defendant. The civilians divided fpiritual ^^^ffon» 
ftnaions into three degrees. — First, a function, which hath a ^j""^*"**^**- 
jurifdiaion ; as bilhop, dean, &c. — Secondly, a fpiritual admi- 
niftration, with a cure; as parfon of a church, &c. — Thirdly, 
they who have neither cure nor jurifdiftion ; as prebends, cliap- 
bins, &c. And they defined a dignity to be adminijlratio ecckjiajiica 
cmjurifdiiJione, vel fotejlate conjun^a, and thereby tlicy exclude 
the two laft degrees from being any dignity ; a multo fortiori, the 
common law doth fo: and to tliat purpose vide 27. Hcn.t. pi 5. 
2$. Edw. 3. pi. 41. 24, Edw. 3. Br. " Nofm.'' 25, that an arch- 
<iacon is not a name of dignity: and 11. Hen. 4. pL 40. that a 
parfon is not a name of dignity. 17. Edw. 3. pL 31. a provoft is 
hot a name of dignity. 14. Hen. 6. pi. 14. a precentor is not ^ 
name of dignity. 27. Hen. i. pi. 3. a chaplain is not a name of 
•lignity. And 27. Hen. 8. pi. 10. is, that if a vicar of 5/. Paurs 
l^th t benefice with cure, he ought to be rcfident upon it ; and 
tlttl tt a greater dignity thin gofpcller. W'Hrcfore, i:c. — ^And of 



€64 Eaflcr Term, 41. Eliz. In B. R. 

B0VOKT09 that opinion were Popiiam and Clencr, ceteris ymflittariiSiH 
ajmijifi ifj^f^ ^^ \i ^vas not a dignity within tlie ftatme ; but they ^ 
advifc upon hearing the defendant's counfel. Ei aJjour 
—Afterwards the defendant compounded. 

CiMs r4. Fincqx again ft Hovenden. 

Ilrfiwi A CTION on the cafe. Whereas there had hecn a way j^ 

■" the citv of Canterlmry leading from St. Peter* s ftrect u| 
ftreet called Ru/h-market ; and that all tlie inhabitants of th 
had ilfed, time whereof, &c. to pafs that way ; and diat tlic ] 
tiff was an inhabiunt there ; that the defendant had made a 
and erefted a pale crofs that way, whereby he bad loft his ps 
&c. The defendant pleaded not guilty ; aiKi by a v'tfi^ aw 
of fV. in the county of Ketity by aflcnt of the parties (in 1 
tlie caufe concerned all the inhabitants o( Canterbury)^ it was : 
for the plaintiff; and now moved, ii^ arrcft of judgment, that 
a inif-trial. 

Conftntcfpar- FiRST, Becatife it ought to have been by a vijke cf Canit 
fieseuraaner- Ft Je 21. EJw. j^. pL ^\, Dyer^ 299. — But THE CoURT hcl< 
nmeous vijnc be well enough ; becaufe it was by aflent of the parties, wh 
Cd. Lit. 125. 1, entered upon record. Et confenfus tolllt err$rem. HJi 44. Et 
note [i]. pL 6. ^.AJfifcy 4. Dyer^ 367. And Fenner cited Lwrd 
Vaugh. 303. weirs Cafe to be adjudged, that an iffue tried by another jur] 
I, Sua. 179, j^ ought to be, yet, being by allcnt, was well enough. 

Anaflionfora SECONDLY, It was moved by CoKE, jfttomey GeneraU 
fiuiancc will this a£tion lies not for a private pcrfon ; becaufe it is a coj 
not lip except nufancc, and is puniihable in a court lect only, unlefs! 
thcplaimxffhas f^g^ fome fpecial prejudice, as 27. Hen. 8. pL 27- is ; an< 
of fuffWa'^ 'was adjudged in this court, in Serjeant Bend/ows 1/. Kemp^ t 
Jftaint injury, Hiight maintain an aft ion upon fome fpecial prejudice.* f. 
Ante, 9. St, Albans Temiy in fViUiams v. Johns {a)y it was adjudgec 

CouLit.c6.i66. ^'^^''^ ^ chapel was within a manor, and the parfon ot the a 

5. Co 7 J. lox. i»S church ufed to read divine fervice every Sunday, for tl 
J. N. B. 176. and his tenants in the laid chapel * and for that the jparfon ha< 
4, Co. «6. therein, the lord brought an adion upon the ca(c ; and ad 
^ infi^^o"* ^^^^^ *^ lay not ; for fo every one of the tenants might bri 
Carth. 191? 1*^^ aftion, which would be inconvenient, that he fhouid b 
%, Sacnd. 115. to all their aftions ; but he ought to be punilhed by the or 

6. Mod. 46. in this cafe. But, pcradvcnfure, where there is not any ot 
J*ik^^' ^^^ medy to be had than by aftion, tliere every one may hs 
l.Ha^k, 366. ^^^^" ^'^^ is grieved. " And therefore, in ' JVeJibury v. 
Po^'p. 86. where the inhabitants of Sopthwark had a common watering 
/'/d<^'^^, and the defendant had flopped it, and tlic plaintiff, being ar 

/^ ^^ bitant there, brought his aftion upon the cafe, it was ad 
maintainable. But it is here puniihable in the Icef. Wh< 
A.C. — And of that opinionwcie Po?HAM,GAWDY,and Fi 
tliat without a fpecial grief Ihcwn by the plaintiff, the afti 
not. — But Clench e centra ; for the flopping of itfelf is a 
prejudice to the plaintiff, that he cannot go that way. Wh 
It is rcafon he ihould maintain the adion. Scd ttrljounuam 
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Some againfi Taylor. ^-^" » 5* 

VOTE* A qvieftion w^s between them for an aflurance of landi Acres fliaJi bo 
•^^ — PoPHAMfaid, that it had been refolved by all the Jus- atrured accoid- 
TicEs, that if one be obliged to aflure tw^dnty acres of land, *"i^ ^^^u ^^^ 
the acres fhall be accounted according to the cftimation of the ^^^^^^^ ^^ ^ 
country where the land liis, and hot according to the mcafurc 11- ^^<^^ ^'5. 
inited in the ftatutc. . ' 6. Co. 67. 

Pt>p. 55, II WoocPs Con. 436. 

Ferrers againft Borough. case x6. 

. I'riniiy Term, ^i/fliz. RcIlH^i' 
TTPON a fpecial verdift the cafe wds, A man riiade a Jcafc for A condition to 
^ years upon conditions to be performed on the part of tlie b=Fcrforrftcdoit 
Jcflbr ; and before the time of the performance of the condition the ]^..|i,r?s*^not 
Icflbr lets it to a ftranger for years by indenture, and then performs broken by fiii 
the condition, and caters.' \V hereupon the firft leilcc brings making another 
trcfpaft. ^*^^^'-' ^^ a ftran. 

nAKKis, firjeant, moved, that he might not enter ; f^^^r by his JJ^^j^^^^°^^ ^^ 
making ii fecond leiife by indenture, he hath difpenfcd with t};c 
condiuon. s.c.Owcn,ti64 

But ALL "T!TE Court ecofitra : for the eftoppel := only bctwcca^^ i^*j{J*^'jf^* 
the leffor and the fecond Icflce ; fo as the icflor i3 at Jdrgc againft ,. Wood*s Com 
the firft Icflec to enter upon his condition, notwiiliftanding the 307. 313. 
lecoud leafe. 

Coke, jfttomey Generaly being In court, ftid this cafe was clear; 
bat if one niak.es a feoffment upon condition, and afterwards levies 
a fine to a ilrangcr, his condition is gone. — Aild j udgmcnt was 
then given tliat the Icfibr's entry was lawful. 

Mature agaut/l Weft. Cass ,7. 

ASSUMPSIT. Whereas the defendant was Indebted to l;in1 Fo:l)earancefof 
" in fuch a fum, in confidcration that the plaintiff would give ** ''«' "^'•*^* •* 
to hihi day of payment, that the defendant affumed to pay at ratiorfin a^Jm^^ 
the day ; and ailcdges, that he gave to him fuch a day, and that//, 
the defendant liad not paid. The defendant pleaded non ojfumpjtti Ante, 19. 
and found againft him : and now moved, that this was not 2 filf- Cowp. v»94 
ficicnt confideration ; for it is at the plaintiff's liberty what day he 
Will give, fo as he may give tha fam.e day wherein the ajfumpjit wasi 
inadc, if he will ; and fo there is not any benefit to the defendant; 
—The Court held it to be w^ell enough ; for it is alledged that 
nc forbore it for fucll a tirne certain. Wherefore it was adjudged 
for the plaintlffi 

Grofs agii'inft Tyrer. ^^«« 18- 

pRROEL of a judgment in the common ricas. The error af- An averrticn* 
^ figned was. That thfc defendant appeared per J. S. attornatum c-i"no| be madi 
/«««, and there Is not any fuch J, S. in reruih notura. The dcftn- *''^"^ ^^^^ * 
<lant plodded /« nullo cjl crratiirtiy and fo confcffes it. — Tke Court ^*»- ^^- -^o- '• 
hdd It to be no error, for it is againft the record ; for the Court ^[b^";!^, 
luth it upon record, th.1t he appeared by fuch an attorney, and the *' ' ^ * 

Erty is eftopped to fay the contrarj' ; nut he might have afligned 
at'y. S. haa not any warrant of attorney. Wherefore the juclg* 
n»M tl^s iffirrhed. 

«*0, ELJZ. PART H- Y T taltct 



*** Eafter T^rm, 

4f . Eliz. In the Common Pleas. 

Sir Edmund Anderfoii, Knt. Chief Jujlko 

Thomas Walmfley, Efq. ^ 

John Glanvile, Efq. I Jujlices. 

George Kingfmil, Eftj. J 

Sir Edward Coke, Knt. Attorney General. 

Sir T. Fleming, Knt. Soticitor Getter al. 

^^,, fc Grace Spark agahfi Nicholas Spark, 

^ Michaelmas Tirm^ i^f^.^ \l* Elix. RMzti^. 

^'.Ictsto^.lbr XT^ JECTIONE FiRMiE. Upon afpccial vcrdia the cafe wbs^ 
«o >caf«, if he 1^ Nicholas Spark feifcd in fee, by indenture lets it to JVUBam 
fo long irvc, with -*— ' Spark for 80 years, if he live fo long ; the remainder after hi$ 
l?*di^*^^ deceafe to the executors or affigns of the faid fFIlliam Sport for 4O 
hhtMciaJt^or V^^' H^ilHom Spark dies intellate ; his wife (the now plaintiff) 
mjfpu for 40 takes letters of adminiflration, and enters, claiming the term* 
years. His ad- J^icholas Sparky tlie Icflbr (now defendant), oufts her. Et^^l^c. 
mim/ratrixh The folc queftion was, Whether this remainder for 40 ycar$ 
entitled to this ^^^^ jj^ frilliam Spark ? or. If it failed, becaufc he had not made 
Ant<i^65S. any executor? 

Foft. 841. And ALL THE JrsTicEs delivered their opinions feverallVt 

i.RoU. Ab. 916. ^^'^^^ this term Yeftcd in Jfilliam Sparky and that the plaintiff 

i.RoU. Ab.47. Ihould have it a\adminiftratrix to him, and it fhould be.aflets in 

Yelr. If. her hands ; for tlie intention of the leffor appears, that the exc- 

V?'^C^^L' c^^^ors or aifigns of IVillianf Spark (hould have it : fo by the word 

54. b. ttoteU). ** 3illigns" it is intended, that IViU'iam Spark may difpofe and make 

an amgnment thereof; and therefore it vefted in him, and (hall go 

to his executors or adminiftrators as affigns in law, and as a thing; 

which came to tliem from their teftator, and not as a perqmfite 

by themfelves. For Walmsley faid, it never yet was quef- 

tloned by any, that if thefe two terms had been in one cIaufe»buC 

that they fiiouid have vefted in fVilSam Sparky as if it had been 

k»bendum for 80 years, if he live fo long, and for 40 years aftfer hrs 

deceafe to his executors : but it is here devifcd to ffl/Iiam Sport 

for 80 years, if he live fo long, remainder to his executors for 40 

years ; yet norvvithftanding it is all one, and tlic executor Ihall 

nave it as executor, and it Ihall be af&ts in his hand, it being m 

the teftator to difpofe of. And it was afterwards adjudged ac^ 

cordingly. 

Note. That in this cafe Walmsley faid, the differenco 
Woof^ leo. betwixt this and Cranmcri CaftyVsx 14, £//%. Dytry 309. is, becaufo 
it is thcpi limited by way of life, and by the party himfelf ; fo hi^ 
Ihew^s his own intent that it fhould not vcft in himfelf, but inhi^ 
executors. But here tiie limitation is by a ftranger, wherein ther^ 
is not any intentipn appears, but that it fhould veft in the lellb^ 
\0) vidt fi. C. himfelf. And by Uiis difference all die books aire reconciled {a)m 
A«te #51. «n4 F*ft. i4«. '•»»^«. 
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Mallary /igmn/i Marriot. Ca^v 

OHIBITION for fuiiig fortithc-pigcons. The deferidartt in Prohibition, 
he court chriftian pleaded payment, and offered to prove it ^"^^» *^- 595* 
ne witnefs, and they refufed to admit thereof without two wit- ^^* 
s; and he thcrjupon brought a proliibition.— Aftd it was ^''^•J*^^^ 
I, that it well lay ; for it would be a greater inconvenience to JJJ'*^^ ^^. 
I two witaefles to prove payment of every fort of titlics, &Ci Moor^ ^^ 
,'rcfoTe, &c. See Dyer^ 171. in margint. x. Vent. %^u 

2.RoU4iep^4M« 
iSS. Ray. 219. Garth. 144. lA, Ray. 210. 346. it6i. 1x72. tait. 4.Bac. Abr. %6%» 
c. Abr. 98, 99. 2. Salk. 547. 2. Burr. 1874. Cowp. 424. 

Sands againft Lane. Gai* )« 

Michaelmas Term, 40. Csf 41. JE/rx. JRp/l zjfi^, 

.ESP ASS. ^uare averia cepit apud StockbridgCy et ad Idea inceg^ i^ .trclj»af#, 
nita fugavity isfc. The defendant pleaded, that Lord Sands was whqr? tt^ mirt- 
1 in fee of twelve acres of pafture m Motfern, and be took the tfr pf jajftific** 
$ there damage feaf ant as fervant to the Lord Sands, and by his ^^^ ^'*u?2efen 
Hand, and from thence chafed them to Stockbridge^^ot^l^^i and 4^'^^*^* 
tlience to Feverjham in the fame county, flrf imparcayulum^ i^cs travtrfe the 
^/ eadem captio^ et effugatioy wide^ liic, and traverfes absque pUce laid \xkiba 
quod cepit averia pradi^la apud StoMridge, prout^ Wr.-— It was declaration. 
:upon demurred ; and after argument at tlic bar, adjudged for p^' q^* 
laintiff, tiiat theplca was HI ; for the traverfe is a departure- from 
irft plea, and repugnant to the matter which induccth it : and ^o«l^»f* 181. fe 
is cafe is, there ncedcth not any traverfe at all ; for where the j^^^ '^^^^' 
:r of juftification is local, there he ought to Ihew thc.caufe j. wlif. n'p* 
ally, and traverfe the place ; but not where it is tranfitory, as x. Salk. 190* 
here : but it fufficeth, although he juftifics in another place, 
y, quip rji eadcm captio^ if^r- Wherefore it was adjudged for 
laintiff. 

Allen agatnft Sir Robert Salifbury. Case 4* 

iBT- The procefs upon the original was direfted to th«( two Amendmetu 

(heriffs of London, and the writ was returned by two ; the one 

cm Was Iheriff, the other not- It was prayed, that it might ^°^P' 4|fS- 

mended ; for it is apparent to the Court, that it was the de- '-vop-P^S-j^li 

in writing the names ; and the return by one Iherlff alone had 

good, and the addition of a ilrange name thereto Ih.all not 

I it ill. — And afterwards^ by advice of ali. the Justices^ it 

inoended^ 

See 18. IXiti c. 14. 

Meryweather dgainfi Sranfort^ e^st j/ 

Michaelmas Term, 40. l^ 41. £//«. Roll 33 16. 

IPLEVlN. Th^ defendant avows for a rent-chtirg6 devifed Avowry fo?r » 
to him, and doth not alledge the land to be holdcn in (b^ "^'•^^"'T^^ 
: and therefore adjudged to be ill. And it was faid, that fo it l^T.K"'^r> V"* 
ad}4idged m Trevdian's Cafe m this court {a). mfocage* Se4 

vide xz» Car. 2. €• 244 3. Coim Wp 5^ 
(<»] See ft. Geo. 2. c. 19. f. a2« 

Y y a Sir 
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CAii 6. ' Sir Humphrey Ferrers, and Two Others, cigainjl Arden. 

Michaelmas Tertn^ 40. ^ 41. Elix,. Roll 1701. 

tiom'a^rMovcry TRESPASS upon thc cafc upon troYcr and converfion of an 01c 
Opon demurrer,^* of the plaiiitifTs at Ajhtofu thc ioth^w;.v, 38. £//2. Thc dc- 
confcflion,or ^cndant pleads, that at another time, v'lx. Eajicr Term, 36. Eliz. in 
vcrdidt, is a bar tj^^ quecn's bench, the plaintiffs, and a fourth perfon who is now 
7cHbr3aaSn ^^^^» brought trcfpafs againft Simon PFignal zwdiVNO others, of 
for the fame tlieir ox taken i ith ^/>r/7, 35, £//2. ; that thc defendants thereto ap- 
caufc; and the peared, and juftificd as for an hcriot in right of thc now defcn- 
party has no re- Jant. Upon which bar the plaintiffs demurred, and adjudged 
"^^*r"*^nt ^^^'^^ them, and pleaded all the record in certain ; and avers, 
that the plaintiff in the faid aftion and in this adlion are one and 
s. c. 6. Co. 7. jj^g j^j^jg perfons ; that the ox in the faid aftion and in this is one 
x^saund 01.08. ^^^ ^^^ ^^"^^ » ^^^^ ^^^^^ ^^^ taking in tliis and in the other aftion arc 
tut. 1400. ' * *11 one ; and that the trover and converfion, fuppofed in tliis ac- 
4. Co. 94. tion by this defendant only, was committed by the other defendants 
Cro. Car, 36. with him, and they have covinoufly and fubtilely omitted, and 
^*M d* ' ^^^^ them out, and not named thehi in this aftion ; and this de- 
1! Leon. 313. fcndant was omitted out of the other aftion fubtilely, they beinj 
-3. Leon. 194. one and the fame tre^'pafs, thing, and matter, and not divers, and 
3. Burr. 1423, at one and the fame inftant of time done. Et hoc paratus eft veri- 
^'^^:.f^^'l}^\ficarcy unde, ex quoylsfc. They were acquictcd in the fitft aftion, and 
«.Bl.*Rcp°7*-o. ^^ demands judgment. Whether thc plaintiffs to this aftion of tli« 
'^31/ * ' * fame matter and caufe Ihall be received to have and profecute ? 
And hereupon the plaintiffs demurred. 

Walmsley and Kingsmil held the bar to be good ; becaufc 
upon tlic iirft j udgment, upon demurrer, the property of the ox was 
admitted in that defendant, in whofe right the juftification was ; there- 
fore the.piaiiitiffs Ihall not have this aftion without new caufe: and 
although he be a Ibangcr to the record, whereby the plaintiffs were 
barred, yet he is privy to the trefpafs ; wherefore he well may plead it,- 
and take advantage diereof. And hereto the other Juflices agreed, 
that if it ]>e intended for one fame caufe, that lie well might take ad- 
'vantage thereof. — But Anderson and Glanvile conceived 
here, that they were not barred ; for a bar in a wrong aftion brought 
is not any ' ar, where a rigljt aftion is brought ; as where one 
i,Ven. 169. delivers i^oods to keep, and brings trefpafs againft the bailiff for 
thefc goods -^^^ is barred by vcrdift or demurrer, that Ihall not 
be a bar unto him in bvingi!ig detinue or accompt. And here 
thefc aftions are of icveral nati:res; and a bar in the one cannot 
be faid to be a bar in thc other. — Walmsley agreed, that wJicre 
it is a bar in an aftion of trefpafs, upon not guilty pleaded by vcr- 
dift, he tray have tills new aftion ; becaufe it appears not but that 
the vcrdift was upon the mifprii'al of tlie nature of the aftion : 
fo it is, if fuch a cafe appears upon demurrer : but where a title is 
€. Cc.j.a. pleaded in bar to a tiling demanded, and by rcafon thereof thc 
plaintiff is barred upon demurrer or verdift, the intereft tlicreby i^ 
bound, and the plaintiff fiiall be barred from bringing a nciiT 
aftion. — Et adjournaiur. — And afterwards tlie matter was ended by 
arbitrament. 
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Parman againft Bowyer, Ca^i 7» 

Hilary Tenn, 40. Eliz, Rcll 259. 
T> EPLEVIN. The defendant avows for damage fcafunt in his Afpcchlcuf- 
•*^ freehold. The iffue was upon the freehold ; and a I'pecial vcr- fuJ^n^j^^ of * 
dift was found, that this land i> within the manor of Porchcflcr^ cop>l)oid ihaii 
and that within the manor is a cuftom, that if any tenant of the be prefemed -t 
manor aliens lands holdcn of the manor by writing or feoffment, the next court, 
or dtvifcth it by his will, or furrendcrs it into the lord's hands, to *'^^^*^^*" *. 
the ufe of any other, that fuch alienation, feoffment, dcvife, ^^ ncxl qo^^x. 2A\tt 
furrejider, fri^fenuta fucrunt^ et privfcntari coufucvcrunt at fome ihe year, is a 
coi!rt of the manor there holden, i^^thin a year after fuch alien- good cuftom, 
ation, feoffment, &c. or at the next cou.rt of the manor there 5. Co. 84. a. 
hoiJtn, after the year; and if fuch alienation, he, were not pre- ^'o. Lit. 62. a, 
fcnteJ inform:! prtcdi^a^ tw: hujufmodi alicnatio^ isfc, Jic viinimc pr^- ^^ ^^^ *^^ 
fenicit. ihould be void by t!ie cuftom of the faid manor. And they ^* BM.ii!^** 
furrlier found, that one Richard Rczv/f was feifed in fee of that land, 218. 215. 
holden 01 the manor, and rnadc a feoffment of that land to the Cro. jac. 403. 
defendant; and that it was not prefcnted witlr.n the year, nor at ^^***. '43-! 
the next court holden for tint manor : and, Vy iiether this were a cowp!^L^^ 
good cuftom, and the feoffment thereby dclho) cd for not prelent- 
ing of it ? was the queflion. 

And although it was not precifely found that a court was holden A'faa omitted 
tliere within the year, or after the year, yet the Coup.t held it *>" * rpcciaivcr- 
to be well enough : for it is found by implication, being found |J'^' rupphed. 
that it was not prefented at the next court after the year; which ^"J^^ catwo, ^ 
implies, that there was a court there holden ; and this is fufficient in ^'^^^ ' ^^^ * 
a fpecial vcrdift. And if there were not a court holden, &c. tlien ' '* 
an attaint would lie. 

As to the cuftom, Anderson held it to be void, unrcafonable, 
and againll law ; and therefore not allowable. For here it is, that 
if was a good feoffment for the time, and that afterward becomes S- ^^' ^4*>« 
void by not prefcnting it. So where it was once good by the com- 
mon law, it Ihall be now deftroyed by the cuftom, and diverted 
for the non-prefenting it. And it would be a greatmifchief if the 
court rolls fhould be loft, fo that the prefcntment could not be 
proved, that rhe feoffee fhoald loi'z his eftate ; and that it pre- 
sently Ihould be void for not prefcnting it, without any other a6£k 
done, is unreafonable, and againft the rules of the common law. 
Wherefore, ikc. 

But ALL THE OTHER JUSTICES held it tO bc a good Cuftoni, Plowd. 3P;i/k 

and well allowable and agreeable to law ; for it is good reafon, the 
lord (hould knov/ his tenant ; for otherwife a feoffment may Be fo 
fccret, that the lord nor others fhould know who was the tenant : 
and this being a port-town, it is reafon, tlut it fhould bc pub- 
licly known who be owners therein, that they may be charged 
with the defence of the vili;and it is not repugnant to law to 
dcftroy the livery which created the eftate without other aft donj ; 
for the livery is for the public conufance thereof, and this prefcnt- 
ment is for the better public notice thereof; fo it is a corroboration 
to tliclaw, and well ftands with it ; and fball defeat that feoffinenf, 
if it bc not fo prefented. And although the livcrv be defeated, this 
^wcll bc by fpecial cuftom : as the general cuftom of the realm 

Y y 3 '^H 
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Par MAN is, that a feoffment cauja matrimonii prahcuii (Kail be defeated by 

H^^'ift marrying elfewherc ; \o a freehold, vefted in the heir, (hall be di- 

vefted by the executors fale thereof, by virtue of a will : fo a Icafc 

Ante, 64c. for years upon condition to have fee, otherwifc but a term ; if 

Co. JUt. ^zc, . ^^^ condition be not performed, the fee returns without any other 

aft doing. So by the cuftom of London^ baron and feme fell 

the land of tht feme by indenture, it fhall bind iht feme as well 

as a fine. So, by the cuftom there, a devife of lands is not good, 

(4i>5,Coin. uulcfs it be inroUed within a certain X\mt{a). So, by cuftom, 

I^'gf I99f a freehold may be transferred from one to another without livery ; 

fo it inay bje re-vcfted or defeated by cuftom, without doing any 

other afl. And therefore it was adjudged a good cuftom in fVey- 

mouthy in the county oi Dorfety wliere the cuftom of the vill was 

(being a port-town;, that afeoffmcnt there, unlefs it be made in 

tlie prcfence of fonie of the maftcrs of the vill, (hall be void, was 

adjudged to be a good cuftom. So here this cuftom adds here 

more tlian the law appoints, viz. that there ftiall be a prefentmcnt 

thereof; wherefore it is good, and ftands with the law. And at- 

(» 5. Co. ^4, tcrw;irds if was ^djydged accordingly [b). 

§, C, accord. 

C^tt %. Leech againft Cole* 

Trinity Term, 40. Eliz. Roll 1 70 J. 
iff^lwMin^rt' TT PON demurrer, the cafe was. Tenant for life(^), remainder 
tohtttldcftfon to his cideft fon in tail, remainder to his fecond fon in tail, 

in mil, rcutein- A prarcipe is brought againft the tenant for life, and the eldcft fon, 
^crtohis ^„„Q 12. Eliz, and they fufFcr a common recovery, with vouch- 
iSr^^Thc^lc" ^^^ ^ common vouchee. The eldeft fon dies without iffiie : and, 
funt for life and Whether this recovery ftiall bind the youn^eft fon by the 32. Hen. 8. 
the ddeft fon c. 34- ? w^ the queftion : or, Whetlier it were a difcontinuancc ? 
fuffcrarcr Andersqn, Walmsley, and KiwGSiMiL held, that it is not 

ftT^ b^'"h ^^y ^^^ ^^ ^^^^ eftate tail, nor to the remainder ; for tlie land — 
iem«?nStrM>tht ^^^^^^^^ '^^ value fliall be in the fame de|jrce as the land loitr 
young«ft fop. is ; for when a ]o'un pr recipe is brought againlt tenant for life ani 
i\nie,2i. him in the reniainder, it fuppofeih them to be joint-tenants ; anct- 

Foft. >i8. ^g judgment ftiall be accorduigly ; and the recovery in value flialE- 
«.Ro. Ab. oQc. '^^ according to the aftion. Whereupon he recovered in valu^^ 
3. Co. 6.b. jointly, and fo ihall the execution be alfo ; and then the recovery — 
Pycr, 252. in vulue being accordingly, it is in the fame degree as the eftate 
Moor, 255. tail ^'as J a.id fo no bar to the iffue in tail, nor to the remainder ^ 
^'^Ro Ab^868 ^^^ ^^^^ caufe of the bar is the aftets recovered in value; anct 
PifQton Rec. * none fliall be admitted to fay, tliat tlie aftets recovered in valu^ 
37. fhall go in other manner or degree than the record is : as whcr^ 

». Salk, 562. a recovery is had againft a mortgagor and mortgagee, with ^ 
Shcp. Touch, voucher over, or againft a lord and his villain, the land recovercc^ 
CfuifeonRc- 5*^ '^'^luc fhall go to both jointly ; and although thefc recoveries b^ 
«ov. 206. but affuranccs of eftates, yet they ought to go, and to be r^arded - 

lfTjRcp.738. according to the law. And the ftatutc of 32. Hen. 8. c. 34, ftiaL- 
npt make any alteration in tiiis cafe; for Walmsley fjiid, al — 
thoQgh the ftatute is, that a recovery which is by the aftent c^ 
him in rcniainder fhall bind ; that is to be irvtended a lawful aflcn^ 
pr in fi Uwful m$inncr, as by voucher or otherwifc ; but not fa^ 

(^^ 'By 14. titb, 1. c. 2O9 recoveries fhall ba good without the (\)nra^ of the leff^^ 
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i£tion brought againft him as tenant, where he 1 ^ not tenant ; that I'»«ch 
IS an aflcnt, but not a regular aflcnt, nor fuch as the ftatute in- ^^*"54 
tends. — And Anderson denied the cafe of Ear v. Snow, Plow- ^***''' 
den, 504. to be law ; and yet, tliere where one who hath nothing, 
joins with one who is tenant, he is but tenant by eftoppel ; and a 
tenant by eftoppol fhall not draw a recompcnce in value. Where- 
fore, &c. 

Glanvile i contra. The recovery is a good bar ; and tliis cafe 
is all oiie with the cafe of Ear v. Snow, whicli was adjudged by 
good advice. Vide Dyer, 252. And although the cafe of Sir fVil^ 
Ham Ccrdal (h) is cited to the contrary, that is not fufficicnt to 
controul fuch a judgment. 

Afterwards a rule was entered, tliat judgment fliould be entered 
tccording to tie opinion of tlic three Justices. But the parties 
accorded, and no judgment was entered. 

(OAntc,3J5. 8. Co. 96. i. Joncf, 25. Dyer, 152 • 

Knot and Knot (Executors of Knot) agahj Barlow. Caii 9. 

Eafler Term, 40. Eiiz. Roll jg^^. 
"TvEBT on an obligation made to the teftator. The defendant A rcleifc by ifi 
*-^ pleaded a releafe made by one of the plaintiffs. The plaintiff ^°^"* ^^'**^5 
replies, that this releafe was made without any confideration ; and ^2^***"^*^ ** 
he who releafed was within age at tV^ time of the releafe made. — It Ant^ 43. 
was thereupon demurred ; and adjudged for the plaintiff, that it ^ 
was ft void releafe ; being by an infant without confideration. Moor,'*46. ' 

|. And. 117, 1. T. Rq>. 159. 

Knight cgainft Lodge. Caib to. 

Hilary Term, 40. Eliz, Roll 607. 
17 JECTIONE FlRMiE of a leafe made bv Edmund NeveL, who in aaions 
"^ called himfelf Lord Latimer. The defenaaju pleaded, that long where it is tugft 
time before tlie leffor of the plaintiff had any tiling, queen Mary^^^'^^.^^r 
was feifed thereof in fee injure corona fua Anglia \ and by her let- th/dt*cUra|ioo. 
ters patents gave it to Sir Thomas HajUngs and ff^'^red his wife, none need be 
and to the heirs of the body of li^mifred\ that Sir Thomas Haftings ftiewnin the 
died; that Winifred took to hufband Sir Thomas Barrington; thzt^^*^^*^^ 
the rcverfion defcended to tlie queen who now is ; tliat Sir Thomas f^^h^!^^^ 
Barrington let it to the leffor ot the plaintiff for life, who let it to t^twofcoc * 
the plaintiff; that afterward Sir Thomas Barrington died ; and thit deny the mat* 
tlie defendant, as fervant to the faid Winifred entered, and oufted ter .MWgcd by 
the pUintiff. Et hoc, Wr. The plaintiff replies, that the leffor ^^^^^"^^^ 
the plaintiff demifed unto him for years, prout, i^c. ; and that the p^^'Soi/ 
defendant ejcfted him ; absc^e hoc 'that Sir Thomasjfiarringion 
let to the lenbr for life, prout, bfc. And hereupon the defendant poph, i . 
demurred ; becaufe he takes a traverfe witliout making any title, Fort. 37^, 
and witliout any inducement. 

The Court held it to be well enough ; for the defendant hath 
avoided the plaintiff's title: and the plaintiff traverfeth the chief 
matter, which avoideth his title ; and it is not neceflary to make a 
tttlc in an eje/iione firnta^ or in trefpafs : but where land is de- 
JOdaoded, it is otherwife. Yet the oetter way had been to fay, 
chat he was feifed in fee, and demifed, &c. But it is well enough 
uitis. 

Y y ♦ XtA 
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c^tin. Veal atid Others ^^^/;/^ Road. 

Mubaelmoj ^crm, 39. ^ 40. £//"«. Roll 1187. 

J,tena^fht^^! Q^ID JURIS CLAMAT. The defendant pleaded, tliat he 
^fttr fiffioikfy^ ^^^s^^temfore Inwtlonh notce prted'i^Us was feifed in fee of the gift of 
{rff. if not in- Ji, Jl, ABsc^l'E HOC quhJ ip/e Umpore In'atiOuis ns t a pr^di^l it held 
T ddcrr'ilon ^^^'^^^^ praditla pf termino vu,e fua tantumj k^c. And thereupon 
\i tenant jl'f^iije. tiiey wcic at iffiie. It was foundj that he held them as lands en- 
1. Ro.Rtp. 1 79- tailed, after polfibility of iflue, &c. And hereupon they prayed 
Noy, 74. the difcrction of the'Court. — 'I hf, Court refolved for the dc- 

ji. Co. 80. fendant ; bccaule it appears to the Court, that the defendant hath 
(4) i.Vcnt. 306. an eftate privileged from attornment («), to be mad;^ by him : and 
% Saund. 383. the inducement of the traverfc is not any caufc of forfeiture. 
Co. Lit. 2S. Wherefore it was adjudged for the defendant. 



Ray. 38. 249. 
Case 12* 



Morris aga'inji Luttcrel. 

Eajlcr Term, 40. Eliz, Roll 1 304. 



itij nojjlcatp "P^EBT on an obligation, conditioned for faving barmlcft 
<iibtcnoorKi, ^^ from another obligation made to C. and H. for the payment 
that as he was f>f iqqI. ^t a day and place, fee. The defendant pleads, that at 
he'!^^as%re-^*^'^'^" ^"^' of payment, he was go'in^gad Jolvendum thefaid locl. to the 
vented by tlie pl-cc, to tiic (aid C, and //. and that the plaintiff, hy covin betwixt 
cjvino/thc ,him and another ft ranger, caufed the defendant to be imprifoned, 
plaimiflF. ^nd to bp detained in prifon until after funfet of the fame day, to 

I oft. 694. 9V7- the intent the faid locl. fliould not be paid ; and tliat the obliga- 
?'^^*^'^^'^5^' lion, by reafon thereof, fliould be forfeited ; and therefore he could 
j.Woeci-Con. j^^^ ^pmc to the faid C. ai\d //. to pay them the faid lool. Et 
5! Com, Dig. >^^^i ^^- — *f W3S thereupon demurred ; and adjudged for4*fe plaiu- 
^55. tiiF, tliat fuch a bare furmife was not any bar, 

Cowp. 125. 

. ca8£ 13, Scry ven cgah.Jl Dyther, 

Hilary Term, 41. Elix. Roll 17ZI. 

f beriff ^ bpnd. T^EBT on an obligation made to a flieri/T, conditioned. 
Ante, 6i4« XJf 4« jf ^j^^. |«jj /^» 2yv7/Vr pcrfonallv appear before the queen's 
m.«c8. «, iTiajefty*s Jufticcs at li'tjlnunjlcy a die Pafchce in qnindccim dieSy 

^ , f* to.anfwer to 7. Hi^nt as fl'«all apnertain, and further to do and 
impcySh. 125. • ^^ receive as the Court therein of Iiim Ihall confider in tiiat 
a. Ld. Ray, t* bclialf, that then, tie." The defendant pleaded the 23, Hen- 6. 
il*''- c. ip. — And the bond was adjudged to be void. And it was there 

^x'^Rt^^e ^•^^^' thdX m Sir l^rd/iam Druri/s Cafe {a) \t was adjudged, that 
a. . tp. 5 S' '^^^ Ihcrift* takes but one furcty, it is good enough. 

(rt) Recited 10. C\;. ICO. U. 

Case 14. ... Sbdc (if^^.lnft Allcn. . 

UiLry^Iermy j^i.E/iz, Roll j'^o. 
Words aflioai A CTION for thcfr words : '* TlioU art a murderer, and ? bloody 
fl^Q. ' "^^ *» fellow, aud la niafiaid of thcc.'* — Upon demurrer, -adjudged 

afti^nablc. 



Eafter Term, 4i.Eliz. InC. B. 673 

Anonymous. |Ca$i 15. 

A CTION for words : " The plaintiff was one of them that Ambiguous 
"^^ '* brake Mr. PkiHips^s houfe, and did take and carry away rtander fluH b« 
" part of the money that was ftolcn." — Walmsley held, that expounded w 
an aftion lay not for thefc words : for where words arc ambiguous, "»^''*"'v'"/*^ 
fo as they may be expounded in good or ill part, no aftion then Bacon's 
lies ; for they (hall be expounded in the beft fenfe ; and it may be Maxims.^ 
here intended, that he brake the houfe upon juft ca\ife, and^;A^.^/' 
brought the money to anotlicr place upon juft caufc. Wherefore, "•. ^z^^^ 

Uc, And fo was the opinion of th£ other Justices, j/'t'C _ ^^^ 



Stephens agatnft\j^\\is. 



Case"i6L 



A FINE was levied of a rent to the ufe of another in fee. Tht e$Jlui mut 
' ^ CeJIui que ufe avowed witliout attornment ; and ruled that he mft of a rent 
• w^ell might {a), — Exception was then taken to the avowry, becaufe may avow with- 
he pleaded that J. S. who was the grantor, was fcilcd of ^h« tut^f'hT!!^^' 
Jem in fee -, and that he and all his anceftors had ufed to diftrain fc^\^s in ThT 
*or that rent in the laid land, 6:c. and fo prefcribes in the diftrefs, Sfrcjiznd not 
«ndnot'in tlie rent itfelf. And for this caufe Anderson and >« the r#»/, uu 
Glanvile held clearly that the avowr)*^ was ill ; for the prcfcrip- ^*^' 
tion ought to have been in the rent : and that the law was clear 
Kcrcin. — Williams, ferjeant, cited a cafe 14. Eli%. to be ruled, 
^hat a prcfcription alledgcd in the diftrefs was good. 

(«) See 5. Ana. c. x6. and ii. Ce«w ^ c. 19. by which tlie necelBty of attornment 
i# taken away. 
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Trinity Term, 

41. Eliz. In the Queen's Bench, 

Sir John Popham, Knt. Chief Jufiicc. 

Sir Francis (iawdy, Knt. -^ 

John Clench, Efq. > Jufticcu 

Edwaid Fenner, Efq. ^ 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor General. 



Ca»s S* 



Wooddcn agatnft Oibourn. 



j,^^ T^JECTIONE FIRM^. A fpccial ▼erdift was fonnJ, 

IH wherein tlic cafe was, One Bi/hop being feifed of divers 
A««»4T«*^5^' -^ — ' kads called Hayes-lands y which cxtend«l into two vilkf 
%, Leon. »a6. CohfieU and Cranfieldy devifcd all his lands in CekefitU^ called 
3. Uon. 77. Hayes^landty to J. his youngeft fon, and his heirs ; and after, 
Ct^!ui^2i. ^'^wotJ^^^^ part of his ^wilU he wilkth, . that if J. his fon 
,'vcrB.4. ' ^^cd without ifftie, his wife (l)ould have Hayes-lands i and dies. 
3X0m.nig.23. 7- dies without iffue ; and, Whether the feme fhall have Hetyi- 
Cowp^99.4xc. farids in Cranfield^ or only that in tohcfield? was the Q^eftkm.-*. 
And it was refolvcd by the whole Court, that Ihc mould have 
tfiat only which is in CckcfieJdy becaufe there was no more devifcd 
to the youngeft fon. — But Popham faid, if the devife bad been 
to the cldcft fon, and that if he died without' iflbe, that bis wife 
fliould have Hayes-lands ; there peradvcnture Ihe Ihould have all, 
becaufe the eldeft fon had all ; the one part by devife, the odier 
part bydefcent ; and fhe fhould have all which he had.'— Where- 
fore it was adjudged accordingly. 



Case 2. 



Nokes agahjl James. 



ref- CO- T^EBT on an obligation, conditioned for the performance of 
vcnam^hat t^u ^^^ covenants and agreements in fuch a leafe bv indenture ; 

leiFcc ihaii net whcrcby the defcjidant had let to the plaintiff, by tnc words A- 
be tvifttd by fr,]fc and grant y an houfe in London ; and covenanted, that he and 
tit ujfcr. Will y^jg afiicns fhould enjoy it without eviftion by him, or any by his 
•lied covenant procurement. I he defendant pleaded performance of covenants 
i.nfii'gfioni the generally. The breach was afligned, for that the plaintiff bad 
vcrds dcmijt granted his intercft to one J, and one Savcry entered upon A. and 
umJ grant. \^^ \[^q q^^ Duck for ycars, J. re-enters ; D74ck brings an ejeHimu 
AiKc, 214, jiyjna^ and recovers by verdift. Wherefore, &c. Upon tlui 
4, Co. 80. b. breach afligned, it was demurred in law. 

1. saurd. 60. GcDFREY, for the plaint'tfy moved, that the folc queftion was 
^co! Dig. s6«. "^^^ ^^^^'^^^ ^*^^ defendant be bound by tlie covenant iu law (whid 

l.Wood'fcCpn. j;;^. 4'3' i 
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is bv the words d^ife antl grant) to warrant it againft all pcrfons ; Noicis 

or that it be taken awav by the exprefs covenant, '* That he Ihali ^zainji 

'• hold it witliout eviftion of the leiTor, 6cc." And he held, tliat he J^**"* 

was bound by the covenant in law, that the leflce (hould have his 

aflion of covenant upon eviftion ; as 9. Eli%. Dyer^ 257, And fo it 

was adjudged in this court in Cheyney v- LangUy. And this is nottaken . 

away by the exprefs covenant, v'lde 31. Edw. l. *' Voucher*^ 289. — 4. Co. 8«. u 

But Foster, not being of counlel in tlie cafe, put the Juftices 

in raind of one Hammond's Cafe in tliis court, to be ruled that an 

exprefs covenant Ihall take away the covenant in law. — And to this 

opinion Ropham inclined: but the other Justices did not 

deliver any opinion therein. 

But tliey all held the breach to be ill ; becaufe it is not averred picadWif. 
that Saver y entered upon a good title ; for otherwifc, there is no 
caufe of aftion. And although it be pleaded that Duck recovered ^°^%'gt*"^* 
by verdift, yet that is not material ; for it may be upon falfe ^oiV 917! 
tcrdift, and without title. Wherefore they all refolvcd, that4. Co. So. 
ludgment fhould be entered accordingly. — But it was then prayed 
or the plaintiff, that he might difcontinuc his fuit ; and fo he was 
permitted. 4. Co. 80. 

Collier's Cafe. Cm* y 

PROHIBITION by a//:fr, vicar o( Bromble, to Hay a fuit in the Apcnriow 
^ fpiritual court. The cafe was, The church of BrombU in claimed by the 
the time of //irwrvthe third was appropriated by the bifhop offudg^'^^, 
Sarum^ and the vicar was then endowed. Upon the endowment, mcncingby hit 
the bilhop made an ordinance by thcfe words : '* Statulmus et ordl- grant, may bo 
" namusj that the vicar Ihall pay annually 20I. dcfru^'ibus v'tcaria ^"f*| ^^^ "* ^^' 
** to the precentor in the church of Samm, to the ufe of the vicars poft**j,^"^^ 
" choral within the fame churcli." For this penfion a fuit being 
depending in the fpiritual court, and a prohibition thereupon ».inft.487'49x* 
brought, confultation was now prayed; becaufe it is a "^^r^^^**' Jff^ *'^' 
penfion fuable in the fpiritual court. 11. Hen, 4. 85. i^fVaA. *, gho^.'^^. 
M fir. 51. I. Vent. 120. 

Takfield e contra. It is an annuity, and annuity lies properly 265. 
for it in the king's courts ; and in proof thereof was cited '• ^*^' '4-6* 
19. Edw. 3. " Jur'ijd'ia'ion;' 28. that annuity lies for a penfion by c^^/f 5^^ ^ 
prcfcription ; and that the ftatutc of Circumfpcifh Agatis^ ** Prohi^ a. Lev. 151* 
hitiony*' ^. is but an ordinance, as there it is faid. So Edw, 4. pL 12. 
of an annuity granted for compofition for tithes ; and 20. Edw, 3. 
" jtnnuitf^ 32. a writ of annuity was brought for fuch a penfion, 
as otirs is. Wherefore, &c. 

* But ALL the Court refolved, that the fuit was well brought in 
Ac fpiritual court. — Popham and Fenner faid, tliat there would 
be a difference ; where the ordinary ordains fuch a payment as 
jodgc, there the fuit fhall be in court chriftian ; and where 
Ifcc patron and ordinary make a grant in the time of the vacation, 
for riicrc they charge as an intereft. — And Gawdy faid, tliat for 
facha penfion fuit might be either in this or the fpiritual court ; 
pfid that it is not denied by 20. Edw. 3. and fo is F. N. B. ^i. 
r— Whereupon confultation was granted (a), 

](«J See the ci(c of fir. Cooebt y. tbt ^j/frcf of lMi4(»fi %> Strangp, 879. in point. 
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Case 4. Sparks' Cafc. 

Tht lefTcc rf a r- JECTIONE FIRM-ZE. Upon a fpecial verdift it was found, 
fopyhoicicr may C ^hht a copyholder made a Icafc for a year, excepting one day, 
bang tjcamenc ^^j^j^j^ ^,^^ ^varranted bv the cuftom. '1 he lelTee being oufted bjr 

on ah. lie allow- ^ . . . - . ,, 1 ti-i i_ -^ ? /%. 

cd by the cui- ^ Itr.inger, brjngs an rjcSfiorif p-m^ : and, whether it lies or not r 
tonr. wa5 the queftion. — And all the Court held clearly, that it well 

Ar.tc, 224. lies. — popHAM faid, if there were not any cuftom, yet it flu>'jl<I 
(46i.;524.<3^ he good againft all but him who had the inheritances and the free- 
Poft. 717. 72 . j^^Ij g^ j^ j^^ .^ ^ j^^.^^ ^^^^ ^^,.jj ^^ ^j^^ common law had made 

4. Co. 2C. a leafe for years, ^uo^ Gaw dy concfjpt : for the tenant at will 
Crf^fac^ o . ^'"^ ^"^y diffeifor, and tliC leafe is good againft him ; as la. Ediv.4. 
Cilh. rriu 2/3, ^^- ' -• ^s. — Fenner laid, that anciently an cjctllone firma was but 
214. z\u in nature of a trcfpafs, and no term was recovered ; and therefore 
it is not reafouable but that it ihould lie for the Icflee.— But Pop- 
ham faid, if a copyhold be granted for years by copy, he ftiall 
not maintain an ejcH i one firm ce at the common law. Wherefore^ 
&c. — And afterwards it was adjudged for the plaintiff. 

Case 5. Witlicrs ^^j/;// Drcw. 

E after lerm, 40. Eliz, Roll 

An amrdnudc T^EBT on an obligation. Upon a fpecial verdift tlie cafc was, An 
in the nr;hi of f^ obligation was endorfed to (land to the arbitration of four arbi- 
the diy hff^^e ^^ators, (o as the award be made in writing, ready to be delivered to 
tibncd to"bc"de- ^^^^ partics before the fixth day of January then next following. The 
ir^rcrcd, hgood ; arbitrament was mnde the tifth ofJanuar\\ betwixt tlie hours of eight 
but not \i it and nine in the night : and, \Vhcther the defendant be bound to 
va;ici from the perform it or not? was the qtieftion.— After argument by Flem- 
lie^TibTr?^ INC, the ^Item's Solicitor, for th plalnuf, and by TANFlELD,/i5r 
Jufjsrt z,i\\\c ^'''*' d'Ji'filiifft, THE CoT^KT rcfolved, that it was well enough for 
a: biiration i ex- the tiinc; and Cti?x the deftndniit ought to peiformit; for it is 
ccft, if there bt ni«\cle bcfcrc the fixrh day. And although it be made in tlic night 
iwpdtfjii^. ^i-' ^j^p ^5j-,|^ ^ 5^ j^ ^^^jj ^.j^^^.^h ; for things done in the night, 

,Y,: li.cy r,re v%htie pe: ;onai atlcncianc^ cl another is not recjuihte, aregocd. 

ore ^mi tlw It't hcie i^ lift any perfonal attendance ncceflary, but to have 
notice of the arbiiiairicnt givtn him ; which may be at any other 
da\ after being demanded and dcliveicd. And an arbitra*^!on is a 
judicial a(fl, v\klch may Ix^ well done in the night; and one 
k'p.>ro:i'\s Caf-y 32. Lliz. was cited to be ruled accordingly. 

i]\it afrci w.irdf, upon another day, Tanfit.ld moved anotlier 
e:ccption againil the arhitran-cnr, 'i'hat it was ofa thing out of thcit 
f.:bmiiricn ; for the fubmillion w«?s aboi't an inclofure between 
Lo 'ton- Down and North- Dou/:^ and the arhitiamcnt wasof aiiin- 
c!oii:re betwixt the defendant's down and the down of J. S. and 
it is not averred that they bt- all one ; and then, although die 
ifiue was **/;;///>//«; />//;v7w^;;/,'* vet the breach not being well 
af^'gned, there cani.ot be anv judgment for the plainriiT. — And 
this was held to bea material eyreption by Ct.fnch and Fenner, 
ti^teris *Jujlitlur:':: abfcntibus. \\ hereupon the judgment was Hayed. 

Sir 



^nie, 423. 
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. Sir Richard Lewfon agai/ift Redlefton. <^a$e 6. 

pRROR of a judgment in the common picas, in trcfpafs of bit- a writ of en- 

^ tcry. quiry may be 

First, Bccaufe the writ of the roll of enquiry of damages *n|icndcd by die 
was aw^ardcd to the IhcrifF of London in this manner: " ^^'^^'^ Jfo^ ^ ^5 - 
^^pntceptum eft vie, Lendon. quod injuirnty*' where it fhoulJ be Antc/s^^/ ** 
" injuiranty But it was ordered by t!ie Court to be amended ; «- 1. g 
for It was but a default in the clerk, which is amendable. — And *' ^^^^ ' ^^ '* 
it was moved, that the writ was good ; and therefore the roll b.r. H. 3,4. 
fliould be amended (a). But it was held, that there was not any 3* ^^* "i- 
caufc ; for the writ Ihall oftentimes be amended by the roll, but 

not e COnVerfo. " Ciiy'afortf^Ut 

A SECOND Error aflijrncdwa?, for that thewritis,^r<rf;/^^, £sfr. ftj^U icitrii>«te 
qu9d injulrarJ per facramentum prohorumy ySfc. dc dvitate prad'ittdy ^^^^ "^">*^ ^ 
aad there is not any mention of any city before. — But it was held ' '"^i*'»* 
to be well enough ; for it refers to the margin : and it is iome- 
times de chhate^ fometimcs de bulLvL \V'hcrcforc tiie judgment 
was affirmed. 

(tf) See 4. & 5, Ann, c. i6. 

Arundel uiarnft Arundel. CA^t 7. 

Tri'i'ny Term^ 4c. Eliz, 

TpRR-OR ^^ reverfe a fine levied 21. EUz. — ^Tanfield afligned In takin? a fioe 
^^ three errors. — First, ILcauil-thc writ ofcovcnant whereupon ^^^ *^^'^''^'-*^ »• * 
it was levied bare tc/h the fcc.iul of Junucov, 21. £.72. and the ^""A'"!; ,"T-\ 
ded:mui potcjiatcm to take the convilAucc bare elate the fame fccond .^,,,:^ ami th^i' 
day o( January y reciting (luod^aan k eve r^;::'Lmkn'ts pcndtty ^'c. it be Hirv<^''i to 
whereas it was not deptnJipg uniil tlie return, wLicii wa;^ Ot-lab. --<■ j^. kni^'«r, 
Hlllarll Vide \%,Ihn^^, pL 5. aizJ z, K^l::'. 4.;,/. 1 1 .— 3!.<:0NDLV, ^'^J*' ''.;'"' 
Becaufe the writof j'ri/y/Ti/o />cv'9;'»i.'£;.'c \\;is 'Ji^c\:h^•I Rc^ao ^^^wJt-W |hj wnt^o't^* 
w/7;V/, whereas he was not tlien krJj^'l.t ; luui that wa.^ now con- dqitiKHnf; ; and 
felled by pleading /// md/o t/i a-) ■it:.,::. — 'J iii:;Di-Y, Ikcaufc the ^'^s liiK- wiii be 
concord is entered to be made hero re three Juftices of the conmion ^^^ ^'^^°"^ 
pleas, whereas Roger Mun'JL'c^od wns ilie fo\.rlii juf.i.- tlieic, and J^^"^' j"'|!|J'j*j 
not named. ii.^j, „^^' ^j,^^,] 

Butx>n the other fiJc it was thvietD zinfwerc 1, r[:\^.T, That it Ante. 275. 46J. 
was not error ; for the writ of coven:-iU i^ pcn.l.in \vl]..!i ir is pur- r. Ror. aw. 
chafccL ride (). Hen, 6. /»/. 54.— Si-'jonulv, That it !s contrary "S*;- -^'V,. 
to the record, and it cannot be r.l{i<rned for error. ]j\ct\ P9.— ^ '?^* 5»4« 
Thirdly, That it is not error; for a line may he levied before y,]^*!!', *'"' 
three Jullices {a)y omitting the fourtii. \\'iicref.)ro, <N:c. 5.CJ. 47-^. 

Gawdy and Fenner only in court held as to tlie //r/?, that it cro» j:ic'. n. 
was not error; for the writ is pendent jirefently upon the purch?.fc ^- '^""* ^T*- 
thereof : for if a ftranger purchafe the land before tlio return ^'^X\ty\ 
thereof, it is champerty; as 30. Edw, 3. Is. So 10. Edu\d.. pi. i-^. co. Readl^'ic.- 
if an appeal' be purchafed within the year it fufnceth, although it Dyrr, 220. 
be not returned within the year (^). To tlic other two error* theV ^••»-'P- t. 5. 
fpake not, nor fcemed much to rer^rd them. — £t adhumatur. ' cruifc on i incs, 

(c) Vide 4. 6em, 7. c. x.ef Fines j 2-^. £//« c. 3. f. 1. and 10. k 11. Will, 3. c\ 14. 
{h) The day of fuing forth a writ is the commcncsmcnt of the fuit. j. Purr. 1413. 
ft, Hacwk. J9I* Ld, Raym. 477. 

Madox 
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Bakir fcntcd Bakn-^ the plaintifF, who was admitted, &c. and in for fit 
agaixfi months, he is incumbent, and the church is not void by the deatii 
D^VIL!!!! o(DurJh?i ; and, whether the plaintifF 's prcfentation be right or tor-^ 
tious, tnc dekndant ought not to lue in court chriftian to remove 

5. Co. 102. him : and 23. Eliz, Dycr^ 377. where a parfon took a fecond benefice ^ 

6. Co. 29. b. and did not lublbribcto the Articles, tlie firfl benefice was neve^ 

void. And lb itwas adjudged in this court,3i. £//2. between yl-^rr/r-^ 
and EatGJty where a parlbn fucd for lithes : the defendant pleadecS, 
that he never read his Articles, and fo not parfon ; and adjudged 
in a prohibition, that tlic church was void for thiscaufc. Where- 
fore» &c. 

Ydv. 27. DoDERiDCF, for the defendant. This benefice is not void un- 

til deprivation infafhy and the incumbent continues parfon until 
tlien. 18. £//z. JDycfy 346. Tiiat notice ought to have been given 
of tlie deprivation, or otiicrwife there fhall not be any prefent-' 
ment for lapfe. And althongli the words of the ftatute oe, that 
the church ipfofaSio is void, it is to be intended upon deprivation, 
and not witliout fentence : and this word " deprived requires 
the hand of the fpiritual court thereto ; for it is a fpiritual aft. 

1. Burr. 242. And 10. liliz. DycTy 275. upon the 5. Edzv. 6. c. 4. for flrikingin 

B. R. H. jyo. ^jjg church, that ipfofailo he Ihall bu excommunicated, is to be in- 
tended he Ihall be excommunicated after fentence, or due triaUnd 
conviftion, and not before : then here, if tliis church be not 
void until deprivation, this offence of not reading his Articles is 
tlien pardoned by the a£k of 18. Eliz. and the deprivation aftcr- 

Poft. 9x9. wards is void. And if it were not void, but good, yet by rcafon of 
this appeal it remains as null until the appeal be decided ; andia 
proof hereof vide 2. Rich. 2. *' ^uirc Impcdlt^'^ 143. 2- Hen.f^* 
pL 25. 27. Hen^ '* Gard.'* 118. 12. Edw. 4. pL 14. jDjtfr, 105- 
and 240. Wherefore, &c. 

But ALL THE Justices, Popiiam oh/sntCy refolved, that thif 
church became void prefciitly bv tlie not reading of the Articles, 
and there needed not any deprivation ; for otherwifc the ftatute 
fhould be defrauded at tlie ordinary's pleafure, if he would not 
deprive. And tlie pardon works nothing ; for the church being 
once void for not reading, &c. he cannot by the pardon be rcftor- 
cd : and the pardon fhall never reach to it, bccaufe it was noti 
contempt whereof he might be iiidiftcd; but his punifhmenti* 
to lofe his benefice. Wherefore it was adjudged for the plaintifft 
quid prohibitio Jlet. {a) 

[a) By 13. & 14. Car. 2. c. 4. f. 6. c. 29. it is enabled, that whoever (hsB 

every ccclcfiaAic3lpe^fof^within two months read the Articles, and make the deditadcn 

after his promotion, (hall publicly read on as ord:;ined by 13. £Uz. c. xz. and (hit 

fome Sunday in the church to which he is lead the prayers, and declare thori(lbit,iM 

promoted, the morning and cveninc^ prayers ordained by 13. itc 14, Car. 2. c. z. fini 

as appointed by the Common- prayer bock ; be adjudged to have complied with ds 

and after fuch reading (hall openly declare true intent and meaning of the X3* ^C^ 

to the congregation his unftigned a(r.nt to c. 12. and HiaU net be d:privedj alth<M^ 

ail things therein contained ; and whoevcf their ccmpiiancc was not within tfrt 

(hall rrf\ire or neglc^ lb to do, fhall be mcr.th« alter their indodlion to the core* 



iffo Ja&9 deprived. But by 23. Geo# i* 
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Wafliington againji Murden, . * ^^sx iz, 

EXECUTOR OF LIGHT. 

r\EBT on an obligation of loool. made 7. £//2. cortditioned ^.covenants to 
*^ for the performance of covenants betwixt the plaintiff and the P"''c^»a^c l»- 
fiid Light, The defendant pleaded performance of covenants gc- convV^ 7 hts 
ncrally. There were in the indenture two fpecial covenants : lands" and tcne- 
Rrft, That Lights after licence of alienation by him piirchafcd, mcmsby fuch 




rife of Lighty for her life, if flie lived folc ; and if Ihc married, be called upon 

liat then thc'ufe limited unto her fhould ceafe, and that it fhould ^^ convey by 

cmain to the plaintifFand his wife (the daughter oi Light) in tail ; ^^g^rfn''^r'''^r 

nd for the other moiety, that prefently after the dearli of Ligbt^ it Tad'^pufcharcd * 

liould be to the ufe of the plaintiff and his wife in tail. Secondly, the licence to 

le covenanted, that he, pro uUcriori affurarda ditli Jlatus^ would convey j or that 

lake all fuch afts and affurances as fliould be dcvifed bv the plain- ^"^Jj P^''^^^ ^^^ 

iff or his counfel, at the cofts of Li^ht, the covenantor. The f",!!^?'**'''^ 

y if « n-i • T-f "^ 1 • 41 tenements : or 

►reach aiTigned was. That m 7. Lliz, at the time ot the covenant that it contain- 

aade. Light was feifed of an houfe, and two acres in D, and of di- cd more or ier< 

ers lands ufuallv occupied with them; and that iif 39. ^//z* the »" quantity thaa 

•iaintiff's counfel devi fed a deed of feoffment, whereby Li^ht ^hVcovcna^nt^- 

hould enfeoff^. .5. of the faid houfe, and two^acrcs of land, wkh but ht is there* 

he words, of all lands, tenements, and hereditaments, ufually let by difcharged 

rith that houfe, to the ufe of Lijht for life, remainder to the plain- of wiahing any 

iff and his heirs on the body of his wife engendered ; which deed ^^"J^nccof il»t 

ic tendered to Light to feal and execute, and he refufed ; and avers> ^l^^^\^.^ 

hat at the time of this alTurance devifed and tendered, that both ' 

he plaintifPs wife and the wife of Light were dead. lUie defcn- *f^^' 57o. 

lant travcrfeth tlie tender, and it was found againft him. — And it j.' Dae. Ab.430. 

wsnow alledged in arreft of judgment by Yelvertok, /r^y^Y?;//, i. Wood'* Con. 

nd Tanfield, that the breach was not well alTigneJ ; First, In s®;* 'H'* 

tgard the covenant is, to make affurance of all his lands and tcne- 

DentS) and the affurance is tendered of an houfe and two acres, 

ice. and he doth not aver that they were all the lands and tene- 

ncnts of Lhht which he then had ; for if he fhould compel him 

make allurances for every fevcral parcel, it would be inconvc- 

kientvefpecially the affurance being to be made at the cofls of the 

covenantor, which would be a great trouble and charge unto hijn. 

;-PoPHAM and Gawdy held it to be well enough ; for if the af- 

ttrances arb to be made at the cofls of him to whom tliey ought to 

)C made, he may well require the affurance to be made by parcels ; 

br it is not any prejudice or di fad vantage to the other ; but when 

Ik covenantor isto oe at the charges, it is othcrwife; yet there, if 

he party rccfuires an affurance of parcel, the covenantor is bound 

Ddo it ; but then he is difcharged from making any affurance of 

hit which remains. The other Justices fpake not to this 

oint — Secondly, Becaufe it is not averred that Light purchafcd 

cence ; and he was not to make the affurance till after licence. — • 

'oPH AM. There will be difference where the firft aft is to be dont 

|ra ftranger, and whereby thccovenantor himfeif; as where I co- 

C&O. £LU. PART II. , Z Z VCIiaii; 
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no 
on 

minKtrator. 
Ante, 142. 

Co. Lit. 129. 
Moor, 431. 
Cro. Car. 9, 

Case 3. 

Words not ac- 
tionable. 

4. Co. 16. b. 
Cro. Jac. 114. 
Bull. N. P. 5. 
I . T«m Rep. 
C. B. 148. 



Caie 2. Procks cigalvft Phillips". 

EaflerTirm^ ^l. tliz- Foil 1704. 
icn enemy, is TTVEBT as adminiftrator of one Box upon an obligation. TI: 
pica in d;.bt -L/ defendant pleaded, that the plaintiff was an alien nie undt 
***■ the obedience of Philip k'nt^ of^ Spalfiy enemies to our fc 
vereign the queen ; tind demands juclgnicnt, whctlier he fhoul 
be anfvvered.— It was thereupon demurred ; and adjudged that 1 
fhould anfwer. 
Carter, 49. 191. Skin. 370. i. Salic 46. Ld. Raym. 282. 3. Bac. Abr. 576. 69 

Eaton agalnft Allen. 

A CTION for thefe words: " He is a brabler, and a quarrelle 
-^^ " FOR he gave his champioft counfel to make a deed of gi 
*' of his goods, to killnie ; and then fly out of the country : bi 
** God hath prcferved me." The defendant pleaded notguihy 
and found againft him ; and now alledged in arreft of judgmcn 
that an aftion lies not for thefe words. — And all the Justice 
except Glanvile, held, that the words were not aftionable. F< 
thefe words, " He is a brabler and a quarrellcr/' will not bear a 
aftion ; and the words fubfequent are but to confirm then 
or to Ihew the reafon why he fpake fo ; bccaufe for is not ai 
affirmative flander, nor an exprefs affirmation, but rather qualifi 
the force of the words fubfequent ; and they f elate to the firl 
But if the w^ords touch a man's profeffion, that which conrw 
after the for, may aggravate the matter, and maintain tlie adion 
as, Anderson faid, if a man fhould fay of a lawyer, " He is 
*' knave, for he hath dealt on both fides." So ir one faith of 
furgcon, " He is a knave, for he hath murdered fuch a mai 
** with his plaftcrs." In thefe cafes an aftion lies, for the; 
touch them in their profeffion and reputation ; and expouw 
what he intended by the iirft words. — And Walmsley faid, h< 
had conferred with the Juftices of the queen's bench, and die; 
were of opinion alfo that the a£cion lay not. Wherefore it wa 
adjudged for the defendant. 

Norwood's Cafe. - 

PROHIBITION was brought to flay a fuit in court chrifha 
•*' for defamation upon thefe words : " If mafler IVtlUam Net 
*' wood had not gone out of town, he fliould have anfwercd fort! 
♦' Iwo baftards he begot upon two fuch women." He there plcad< 
the general pardon, which would not be allowed. And tbereupc 
the prohibition was brought, furmifing this matter; and nc 
confultation was prayed. — All the Court, except Glanvil 
held, that it is well grantable ; for they all refolved, that a gene 
pardon doth not aid him for tlie Haying a fuit in court chriftia 
which is for ct ad inftantiam partis : but if it were fucd tliere 
offiiio judids, the general pardon would then difcharge him, 
CiLANViLEhcId, that for this flander an aftion lies at thecomm 
law ; for the begetting! of baftards is punifhable by the 18. Et 
c. 3. and the flatute, having given a remedy, tak€» away from ' 
Dig. 316. x* ^^^' ^^^* ^^S* 2* Hawk. 556. 

I fpiril 



CAtt 4. . 

A general par- 
don will dif- 
charge a fuit in 
Ihc fpi ritual 
court SM officio ; 
but no: adin- 
^antiam partis. 

5* Co. 51. b. 

Hv'\ £71. 
3 lfilh2 3n. 
Cro. Jac. 335. 
t. Bull. :Sz. 

He-:). 2:. 
S. <:-.•. «ii5. 
C:-. Car. n. r r. 
li'.. c. Curl*. 
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fpiritual court its power.— But all the other Justices againft No*wood'i 
him herein ; for where a remedy for a punifhment is given by a ^^«*' 
ftatute, that fhall not take away the punifhment that was before : 
and qucftionlcfs, there is not any punifhment by the common 
law, where pne is injurioufly flandered in this cafe. Wherefore ^ 
confultation was awarded. 

Anonymous. Casij* 

Hilary Term, 41. £//«. Roll ^^S, 

pOVENANT. The breach afligned was in two covenants ; and Jadi^mcnt can- 
^ it appeared, tliat for the one he had no caufc of a6tion, and notbcgivcnon 
for the other a good caufe. IfTuc was joined upon both ; and found ^^e**^^^*^!* 
for die plaintiiF in both, and damages entirely aflcfled. The bad. 
plaintiff could not have judgment. ^ . 

'^ J a 10. Co. 130. b, 

Cowp. 358. Dougl. 377. 730. 2. Term Rq>. 75S. 

Anonymous, CAtK6. 

PROHIBITION to flay a fuit iji the admirals court. The a libel wJil lit 
cafe was, That a Frenchman had his goods taken from him, in the admiralty 
viz. fait, upon the fea ^ which was afterwards fold to the plaintiff, *f ""» againft 
being owner of the fhip (the party incharged in the journey, but ^l^/a^ J^/^' 
not prefent at the taking) at Plymouth ; and he fued him for the fait good* piratical^ 
in the admirals court, and had fentence againfl him who brought taken «//w. 
the prohibition ; becaufe thecontraft for the fait was upon the land March, no. 
and fuable at the common law, and there ouglit not to have been a 2. saund. ado. 
fuitfor it in the court of the admiralty. — But all ttie Court re- Hobart^ 78. 
folvcd, that the fuit in the admirals court was well brought; for «• ^aund. 259. 
when the goods arc tortioufly taken upon the fea by piracy, it VRoiKAb ?« .* 
gaineth not any property in them againft the owner. And bemg ].* Lev*. 25. ^'' 
fold upon the land, unlefs it were in a market-overt, doth not Yeiv. 135. 
alter the property. And when the owner found them in his^3'po«53« 
poffeflion, he may well fue in the admirals court; for although '•^*''j367' 
the court of admiralty hath no authority to meddle with things show.' ^79.' 
^pon the land, yet when the original caufe arifeth upon the fea, 4.Co.Dig.i'82« 
and other matters happen upon the land, depending upon the Wood's Inft. 
original caufe, thofe matters, although done upon the land, fhall ^'^1\ 
be tried in the admirals court ; as 19. Hen. 6. pi. 7. So an obli - ^'^^^ '| 599^.^** 
gation to appear and anfwer in the admirals court, or to ftand to i. Term Rep, 
a fentence m that court, is fuable there f^), efpecially in this cafe ; c. b. 176. 
this fale, although it were in a market-overt, being void, becaufe f*^ '- ^^^^ 
it was made to the owjier of the fhip, and party to the ch?/ge ^J' y'' 
' thereof; and fo to be intended to be party to the tort. Where- Hard*. 47*3. 
fcrc a confultation was awarded. 13. Co. 5a. 

4. Inft. 135, 

Smith againjl Shelbourn. cxai 7. 

Eafier Term^ 4 1 . Eliz . R$ll 1 oe I . 

PROHIBITION, The cafe was, A parfon being fick, the a general par* 
^ father of Smith came with his fon to the patron, and con- don difchaigcf 
traded with the patron, in the prefence of his Ion, for the ne^t ^^® P«n»^- 
0V^idanc€ of the church ; and agreed to give him for it lool. who ITt'^^^.'^k^.. 
does noc pcBclude the ordinnry from enquiring into, and depriving the incumbent for thj^c oSence, 
ft^wfrs. St Q* QwCHi S7, Moor^ 916. 2. Mod. 52. z. Hawk, 549. 
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Smit« thereupon made a grant to him of the ntxt avoidance accordingly, 
arainfi 'Yht parfon dies, the father prefents his fon, who was admined, 
%ii\L^9^^v. jr^ftjim^.^^ sind indufted ; and now was fued in thcfpiritnal court, 
to be deprived for fimony upon this caufe. Smith brought a pro- 
hibition, aJledging tl;crcin the general pardon of 35. Eliz. which 
was after his prcfcntation, adnihlion, inftitution, and indudion, 
wherein fimony is not excepted ; and it was thereupon demurred 
—After argument at the bar it was refolved, tl)at the prohibitior 
well lay. And lirft the whole Court refolved, tjjiat althougl: 
- * - » «.. the eeneral pardon difchareeth the puniflimcnt for ixmony (a) 
c 6. y^^ " ^"^ parlon comes m by nmony, it is examinable by the 

A. Bl Com. 61. ordinary, lor he ought to provide that the church be not iervcc 
with corrupt perfons ; and if he finds fimony in any, he may wcl 
deprive him for that caufe. And that made, that tne churcn wa: 
never full of him, and made him no parfon ab initio \ and the pa^ 
don doth not enable him to retain it. 

1t\%T^ct Bmeny But ALLTHE JusTicEs, excepting ANDER80N,held, that in thi 
for iptbir to Cafe tliere is not any fimony ; for the father might buy tlie advouj 
purchafeihc Jcn^ and prcfent his fon; and it is not fimony in any to buy a. 
'^f^' hl°' f*"^*^ ^^"^^"^f^^' And 4ithough the fon here was. privy thereto, yet it : 
order to^provide ^^^ material; for it being no offence in the father, who was tt 
for his fon, ^' principal, it cannot be an ofiencc in die fon, who was b^ 
tlioujli the in- acceflary ; for there camiot be a particrps criminisy where there w; 
cumbent be j^Qt any criipe committed. But if the parfon himfelf had cor 
b^^'H^^'tothc" drafted for a benefice, to the intent another (hou Id prcfent hiir 
purdiafe, for a ^^^^ ^s fimony (b). But tlie father is bound by nature to provid 
father is bound for his fon, and therefore his buying an advowfon with aninten: 
\>y nature 10 to provide for him is not any fim©ny ; therefore tlie prohibition h 
niake proviflon ^.gj| granted; otherwife, under colour hereof, every prefcntmcnt 
v[dfc*poft! 788. flight be drawn into queflion in the fpiritual court. 

Noy!'^^'^^^^^^^ Anderson, Chief Jufue, held, that a confultation fhouldbc 

Hoh!j6^5.r^/!/ra! granted in this cafe; bccaufc this contra£t by the father, with an 

Wnch. 63. intent to prcfent his fon, being in prefence and with the fon's 

Crajac. li^g. privity, made it fimony in him, and he is deprivable. Andal- 

*^ltrt^^ though the law is, that if {\\^\\ a fimoniacal contraft be proved, 

|. Bac. Abr. ^^^^ ^^'^ incumbent be deprived, that tlie church is quqfi always void ; 

469. ' and that there Ihall be a prefontment by lapfe to tlie queen ; yet 

f . BI. Com. that doth not make the ricrht of patronage to come into queftioo, 

^^% R becaufp the deprivation ari'/cth from the patron's offence. Whcie- 

1054 ^ ^^^^' ^^^^ ^^ ^" ^^^^ ^"^^^ ^^^ father had bought the benefice, 

3. Uurr. 1510. ^^^^ ^^ intent to prcfent the fon, if it were without the privity 

and confent of th.c fon, it had not been any fimony. Wherefore, 

as thp cafe here is, he held it to be fimony, and the confuiiatioi\ 

grantable. — But notwitiiftanding, the other three JusTichS 

peing againfl him, it was adjudged tliat the prohibition IhouV! 

(t) Stc 31. EJij. c. 6. and 12. Ann, c. 12. 
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Windfor againj} the Archbifliop of Canterbury, Loveday c*" «• 
and Fletcher. 

Eafter Term^ 41 . EUz. Roll 513. 

fjUARE IMPEDIT for tlie church of Bufcot in the county PJeadtngi in 
H^of Berks. And counts, how Loveday the defendant was y'""'''*^*'''- 
fcifed in fee of the manor of Bufcot, whereunto the advowfon S.c.Moorjjsi. 
of nvo parts of the church of Bufcot (viz. to prefent to tlie faid 5:^°-'®*- 
church at two turns together) was appendant ; and that one j\o|J^^* j*. ^/ 
StMthurJi was feifed in fee of the manor of S. whereto the' advow- ,^ co! 136.' 
fon of tke third part of the faid church (vi%. to prefent at every i.Roii.Rep.iju 
third turn) was appendant : and fhews, how the faid Stonehwji ^^^^^* 'V^ 
prcfcnted one Parry to that church in his turn ; and that after- 
wards Parryy in the time of queen Mary^ was deprived ; and tlien 
Loveday prefented in his firft turn one j^kres ; ai\a that Jkres died ; 
and that afterwards Loveday prefented in his fecond turn one 
Pulleny who died ; and that he who had the grant of the next 
avoidance, by grant from Stonehurjly was to prefent ; and that 
the defendant iiad difturbed him, &c. Tlie archbilhop pleads, 
that he claims notliing but as' ordinary. Loveday tlic patron 
pleads, that Stonehurji prefented Parry^ who died incumbent; 
and tliat afterwards he prefented Pullen in his firft turn, and h« 
died ; and tlicn he prefented the defendant in the fecond turn ; 
ABSQUE HOC that the church became void by the deprivation of 
farry. /7(frfA^'r the incumbent pleaded, confefling the prcfcntmentof 
farry ; and Ihews how he was deprived in queen Marys reign, qulei 
mjugatusy and becaufe he was a favourer of the religion profelfed 
in the time of Edward the fixth ; and that Loveday, the then 
patron, prefented Akres, as is before alledged ; and that in i. £//z. 
this fcntcnce of deprivation of Parry was by the high commif- 
fioncrs repealed, and Parry reftorcd ; wh« afterwards died incum- 
bent, and then Loveday prefented Pullen, ^c. ; and that after his 
Jcaih he prefented the defendant as in his fecond turn, and tra- 
^crfcth, ABSQUE HOC that tlie church was void by the death of % 

h was thereupon demurred in law ; and after argument at the a prtfcntmtnt 
wr, ilie Court refolved for die defendant. The p::int in law on a deprivation 
Was, Whctlier tJtis prefentmcnt of Jkres, upon the deprivation of f'**' ^onju^atm 
Parry (tliis deprivation being afterwards repealed, and Parry rc^ ?*^"?!!II*^ 

/I j\ /I 11 1* /- • i « ,• /Y- . *- '^ r "^ turn, if the in- 

itorcd), mail be laid to be a lufficient preientment tor one turn, cumbenibcw- 
fc as he afterwards may not have his fecond turn ? — And all the ftored. 
Court refolved that it was not ; for when the fcntcnce of the 
deprivation was repealed, and Parry reftored, it is as if he never J'^u'^'^ 
had been deprived ; and the prcferitation in the interim merely Hob. 148. 167. 
toid, and as none, and as if a prefentmcnt had been when tlie Dyer, 291. 
church w^as full. Now Jkres is adjudged, as if he never had been Fiiig. 3d. 
incumbent, but an intruder ; and fuch illegal prefentmcnt can 
J^cvcr make a turn in the patron. But if the incumbent prefented 
he afterwards deprived for incontinency, or other fuch caufc, it is 
othcnivife. 

As to the traverfe, which was alledged to be a principal caufc of Theraanaer of 
the demurrer, for that the prefentmcnt ought to have been tra- «« avoUUnce 
ycrfed, and not the manner of the avoidance, it being unufual""^^ ''*'•**'• 
^ a jiw/Y imptdit : — ^All THE Court held it, to be wcU enough ; 
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Windsor for it IS the fubflance of the matter, as this cafe is, and not th ^ 
Th ? rrrh prcicntation ; and therefore it is travcrfable. And if the prefentr 
• * . "^Qf '' ^^ mcnt of Jkres in this cafe had bcca traverfed, it (hould have bee 
Camterbury, found agaiiift the defendant; therefore of neceffity the dcfendarr:: 

Lo\«.i»Av, ought to traverfe the manner of the avoidance. The difference 
and betwixt an alfifc oi darraio^ne prefcntment and 2Lquarc tmpcdit; for 

LKTCHiR. ^j^ aflife of daruugne prefentmeyity the laft prelentation is travec:^ 
able ; but in a quarc Imtcdit the traverfe ihall onJy be upon tc::: 
mauer; as appears in 6.£dzv, 3. 
\t\qunrtimpediu ^^^^ THE WHOLE CouRT hcJd the declaration to be ill, in tl^ 
if tijccount is he dcclarcs, tliat oixe had the advowfon of the third part of ^^ 
of iT\ advo-wjon church, and anotluT two parts thereof; for it appears, that ^ 
oftwuf>.trtsy Qpj^ jj^^ |.|^^. entire church for the time, when he was to preC^ 
by tiieTdara- ^^^^' ^^^^^ ^^^^^^ ^^'^^^^ ^^^ declares, that one had the advowfo9^ 
lion that the t'^'o parts of the church, viz. to prefent to two turns, it is rei>'ug 
ch.rchwasr«- nant ill Itfclf; for by his own fhcwing, it is Xjo two parts of /^^ 
tire, ;he whole advowfc^n, and not to the church, for the moiety or third part 0/ 
"i^miff^rtidc ^^^^ church is, where parcenery, or joint-tenants prefent join t/v, 
wiisiJrwo/ar/j every one hath a part of the church ; but where two churches 
fj i!ic advowJoH, arc united and confolidate, and the patrons agree to prefent the 
one two turns, the other a third turn, as this cafe is, there either 
^^ ;/n 6^1" ^* them hath the entire church for tliat time {a). ; and as 
^a',cZ\Z'^^' Walmsley faid, the difference is well ex{)rciled in 3^.£^/w. 3. 
5. Co. 102. ** Droit,'' 68. (fJ* 69. Wherefore it was adjudged for the defend 
i. inii. 375. dant. 5. Co, 102. 

^o. Co. 135. f. N. B. 33. Co. Lit. 18. Ld.Raym. 197, 198. 3. Wilf. 214. 335. 367. 

(*) Sec 7. Ann. c. 18, 

Casi-9, Smith againft Warren. 

Hilary Term, i^i. El i%. Roll ^Xj, 
AfineK-vied TTvEBT on an obligation, conditioned for the performance 
by a tenant for JL> of Certain covenants in an indenture, wherein /^arm/ had 
vcrfiontr in*fec '?^ ^^"^ ^^ Snuth for years, and covenanted that he fhould 
lothcufeof the enjoy it during the term. Upon demurrer the cafe was, thattt- 
conufcc and his nant for life levied a fine to liim in'rcvcdion in fee fur ccnujancedt 
Jivirsj and upon ^^'^;7 ^^^^ ^,-^^ y^^ 3^j ^j^^ ^^f^^ of that fine wcrc limited to the 

kcn^to° he ufe ^oniifec and his heirs, upon condition that he lliould pay to the 

rf thcconufor tenant for life annually, during his hfc, 4I. per annum', and if 

for Jifc, and one there were any default of payment thereof, tl.at it fhould be to 

yearovcrj is not the ufe of the' conufor for his life, and for one year over. The 

a furrcnder. cohufec \v.?Ac a fcoflmeHt to IFarren^who made that leafe for }*cars 

2.Rrl!.^.b.496. to the plainiiiF. ' The 4I. wa? not paid nor demanded ; the tenant 

p'y^"*^* *^^* for lite entered upon the plaintiff"; and, Whetlier this were a 

v/^'q*-'*^' breach of the covenant? was the quellion. 

• ^ • - ■■' First, Whctiier this iiiie levied be a furrerjder? And iffo; 

Whether furrendcr may be to an ufc r— And it was held, that it 

was not any furrcnder ; for the Mr.c implies a gift in tcefimpk- 

^nd every one who is party to a line, Ihall be eftopped Xo 6y 

the contrary. But it was faid, that if it were a furrcnder, yet it 

well may he to an ufc ; for it is a conyeyAnce, tried, and charged 

with this limitation of an ufc. 

U a ^eflcr holds SECONDLY, Whether there was ?.ny breach of the condition 

j^itenaie^ncon- without demand of tlie rent ^ — And it was held that it wasj fot 

diuon of p^jrln^ . ^ . . . » • 

ab annuity, nonrpaymrnt is a breach of covenant for quict enjoyment, although no demand of itJ'JIJ 
^"■'"^ ^ 'itbc kfToc liimfcJf might have y aid it. 5. Co. ^ 5. Cro. ]ac. 4a 3. Co. Lit. no. b. I. Wooo , 
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it is not properly rent ; but quaJiTi fum in grofs, and is not iffuing Smith 
ootofthc land. For there is not anyplace appointed for the ^^^'"{^ 
ipiymcnt thereof; and therefore^the conuiee is bound to feck out areen . 
- rhc conufor, to pay him. 

Thirdly, In regard it being a thing wherewith tlie eftatc is 
<4argcd, and the leflce might have paid it ^although he is not 
tenant of the freehold), bccaufe it is in falvation of his eltate (as 
mt was agreed by all the Juftices tliat he might), this default of 
payment being quaji in him, he being tenant in pofleflion. Whe- 
ther it be a breach of the covenant, whereof he himfclf may take 
advantage? — And all the Justices (except Glanvile) held, 
that it was ; becaufe there is not any covenant, nor apparent in- 
tent, that the leflee Should difcharge it ; and the covenant is ab- 
Iblutely that he fhall enjoy it ; and this condition is properly to 
l)c performed by him who hath the freehold. 

Fourthly, Whether this feoffment hath deftroyed the fu- a ufe limited 
turc ufe, which is to arifc for non-performance of the con- ^'^'•'*^^<»*"- 
dition? for, if fo, the entry of the tenant for life is not ^on-^'*^*^^^* ^^^'^^ 
pable.— And it was refolved, that it had not ; for it is a charge performance of 
or burden upon tlie land, which goes along with the land, in a condition, 
whofcfoevcr hands it comes. And being limited to the conufor fcconHiy, /• /A« 
himfclf, Glanvile conceived it to be a condition unto him ; f^' •/'^'^"^^» 
'Wif it had been to a flranger, to have arifcn upon fuch a con- ^y^^^fyj^^f^j^u^^j 
Jition, the non-performance thereof had been a fpringing ufe feoffment made 
onto him ; for now it is merely a tie and charge upon the land, by the conufec. 
^hich is not dcftroyed by the feoifment ; and although it be a fu- 
ture ufe, it may be well raifcd upon non-performance of the con- '* "' *5* 
^ition ; as it was adjudged in Braccbridge's Cafe (a). Wherefore show. Caf. Par. 
« was adjudged for the plaintiff. 1^7. 

(earn. Con. Rem. 20o« Prec. Ch, 72, 73. 5. Com. Di^;. 63c* 

(a) PJowdcn, 416. 

Dean's Cafe. Caie io. 

r\EAN, citizen and merchant oi London^ had called one Garret j The mayor of 
alderman of Londotty ^^ fool and knave'^ upon the Royal Exchange y ^^l*" wnnot 
in the prefence of divers, and was therefore committed by the J^*t^*^^" **j^_ 
mayor to Newgate^ becaufe he would not find fureties for his good mit a pcrfon 
Dchaviour. By an habeas corpus cum caufi, he procured himfelf to (who has puh- 
l>c removed into the common picas ; and there all this caufe was *'*^*y ahufcd an 
certified ; and that the cuftom was, upon fuch a mifdemcanor, to n^t*^J|IJ5"j ^^^ 
commit any citizen to prifon, &c. — Walmslly. The juftices "ureiies for 
of peace ufe, under colour of their authority, to require the good nis good be- 
Dchaviour of every one at their plcafurc, and if they rcfufe, to haviour. 
commit them to prifon. But, 1 conceive, if tlicy have not good '^"'*^' ^8. 
caufe to require lurctics for the good behaviour, and the party re- «• Lev. 51. 107, 
fefc, and is committed to prifon, falfe imprifonmcnt lies ; for the -• ^^* *^°' 
fotutcs of 34. ^ 35. Edw. 3. c. I. which gave to tliem that au- J'ro*^'?^', 
4ority, is principally for vagrant perfons, and fuch like; and it utch.Vi^o."^^' 
^not intended for every private ahufe. — Anderson. There are Palm. 130. 
divers ftatutcs, that for priv:jte difcourtcfies one Ihall not be im- ^ ''"l^- »39« 
prifoncd ; and therefore I fee not how this cuftom can Ix; main- ^^"t ^**"' ^^' 

4. Burr. 2031. 
I. Stransei 5^* 5* ^om. Dig. 197. j. Bac, Abr. 6Sz* 2. Ld. Rayni. 1020. 1. Salk. 697. 

taincd. 
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CAfEf. : Barker agahifi Bourn. 

Hilary Term, 41. £//c. Roll 487. 

If jmJ^mcfit be T~^RRQR. For that in debt againft the heir, on an ol 
obtained agiinfl M ^jop ^riade bv liis fatlicr, the judgment being arainft 

anhetrbv nihil M J x. -l/ j- -/ ^- j j i_ F- ' j r 

Jiii: ex^cuticn "^ *' "7 ^^f^^i dictt^ execution was awarded by a capias ad Ja 

ctta.JJ or/. cierJnm^ whereas the lands only defcended unto him ougl 

Jm. ihJi go have been put in execution, and not his body, nor bis < 

^nah;> body lands (u) , And error for this caufe was brought, tarn in reda 

TctUUol'!''^^-^^ -l'''"^^"^^'^ 7w^</?2 inreddiiione excculioms. — And nowTowsE moved 

lK'rf?.bT"''° it was error; for the difTercncc is, where the heir pleads a 

W'lor, 522. P''^^! tlicre his body and all his lands are liable to the exccu 

a. Ltcn. II. as for his own debt ; but if he be condemned -by defeult, 01 

joMs, ss. knowledgeth the aftion, the execution fhall only be of the '. 

y'c^h't^'^'' defcended unto him; and fo is 6. & 7. £dw. 6. Dyer, I 

5.T^om.' Dig. —Gawdy held it not to be error; for the judgment and cxcci 

a 1 3. fhall be general, unlcfs the heir acknowledgeth the aftion, 

a. Ld. Ra}i». fhcws that he hath fo much by dcfcent ; as it was in Trcwim 

7^^- Of/t', Ploivd. 4^0. ^ Dycry 344. But when the heir will not 

that he hath fo much by dcfcent, and fo lofetli the benefit h 

the law gives unto him, it Ihall be intended, that he hath aflc 

faiisfy.— CLE^'c^ agreed with him — Popham and Fenner 

aircnt. \V!e:efore rule was p:iven, that judgment fhould b< 

iirnicd, unlcls other caufe was /hewn by fuch a day. — And 1 

riELD laid to the Court, tliat in 19. Eliz. in- the common f 

in one Lyons Cafcy upon fearch of all the books and preccd- 

it wrs rcfolved, that in this cafe execution ihall be awarded ag 

the heir, as for his proper debt. — And Gawdy faid, that in 

cafe tiic error is ^t\\ anigned in the judgment ; for if it be ci 

it is in the judgment. 

(«) Sw 3. & 4. WilJ. and M*ry, c. 14. f. i. 
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Wakefield rgainjl HodgefOn and others. 



A fin. of a t-nc- "CRPvOFv to Tcvcrfe a f ne. The fine was levied of a rcvcrfic 
m rtt>'i'.i/Jtn- Xli divers tcntraents in London,, in Golden-Lane. The COE 
L.i. r ii pocd. i^^-ourht a niild jurls clarr.at, and, hanging that, died. The 

dflctipticn; r.rd it the conufec c'lc befc-c the proclamation, the htir wmy caufe thqni 19 be madey 
he i'lcad to part, anJ at:orr.$ for tl:c rcfiduc, it may be cngroffcd fpr the «hoiCt 
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rings a new quid juris clamat. And the defendant in part claimed ^^"^^'^ 
x, and for the other, wai ready to attorn {a) ; and the plaintiff HoT^Tioif 
ccepted thereof; and to the remainder it was awardeJ, that the andOTMiRs- 
cfcndant <at indcjine die ; and the fine was cngroflcd, and tlie pro- 
lamations made. 

The First Error afligned was, for that the conufec only is 3. CcuU,h. 
) have the eleftion, whether he will levy the line with procla- ^y""* 254- 
lations or not ; and he being dead, the fine ought not to be with ^^"*^^» 44- 
roclamations at the heir's fuit; as Dyery 254. is. — But all the 
'ouRT rcfolved to the contrary ; for the heir hath as well election 
3 have it with proclamations, as the anceftor ; for it is for his 
icnefit, and the ftatute doth not reftrain it. And the rcafon of the 
'afc in Dyer^ why the proclamations there made w-ere Ihvcd, 
ras, bccaufc a formedon was depending ; and tiiat was only in the 
ifcretion of tlie Coui*t. 

A Second Error affigncd was, Eecaufe tire judgment in the ^- N. B. i^j^ 
ludjuj-is clamat is, " That the fine be cngroflcd for part only ;" ^'^^'^•43«- 
>ut here it is cngroflcd for the whole. 

But THE Court refolved, it v/as well enough ; for the bringing 
f the quid juris clamat is not material ; for the conufce might have ^ 

lad the fine engrofled without fuing a quid juris clamat ; and the 
oing thereof is only for his advantage ; for without fuing thereof 
e could not have had any attornment. Wherefore, although the 
adgmcnt thereby is, that the fine (hall be engrofled for part, yet 
he party, if he will, may have all the fine engrofled ; and the pro- 
lamations in the time of tlie heir, after the engrofling, are well 
nough. 

A Third Error afligned ore tcnus wzs, for that the fine is^^y^,^^'^^ 
tvicd of tenements in Golden- Lane in London ; and there is not cVo. jac. 120. 
ny vill, hamlet, or parifti mentioned. — Sednon allocatur. For r h e 129. 574. 
iJouRT faid, that it appeared not unto them, but that might be a ^^^' ^^^' *^ 
'ill or hamlet ; and it may well be fo intended, unlefs it had been \^yf.^^^' 
ballcdged, that the party might have anfwered thereto. Where- Cowp.'At!* 
brc the judgment was affirmed. 

{a) See 23. Eliz. c 3. ; and 4. Be 5. Ann. c. 16. 

Foxlcy againft Anneflcy. ^''" '• 

A CTION of trover, and converfion of twenty fliecp. The de- ^^ trover, if the 
**• fcndant pleaded, that the queen was, and yet is fcifed of the 'l^^^^'^^J^^'' 
manor of Kcwport-Pa^ml^ in the county of Bucks ; and that male- as" waifi^lw* 
^•tt^res ignoti ftolc thole Iheep from the plaintiff, and brought them muft tramfc 
•within the fame manoi:, and tliere waved tliem; whereupon the the convcrfi)nj 
defendant, as bailiff to the queen of his faid manor, fcifed them *"*|,"^,!T *^*^' 
ttthc queen's goods, to the queen's ufc, which is the fame trover, ^aulr'H^r. ' *" 
wvd converfion ; and prays in aid of the queen. Whereupon tlic 
plaintiff demurred fpecially. — Crew /or the plaintiff moved, that ^*|^' 57>- 
4cplca was not good. — F'irst, Becaufe it concludes with an aid ]*. ina'?»4^ 
ptwrin this aftion, which being perfonal and pofleflbry, and for 1. Ha\vk."c4Q. 
^chattel only, is not good, and herein aid is not gran table. V]de 5* ^^^- ^i^ 
n. Hen. 4. pL 9. 14. Hen, 6. pL 5. — Secondly, He juftifies for ^'^- 
^fcizurc, and aufwers not to the converfion, which is the chief'* ^ * 
Matter in this aftion : and the feizure is not any converfion ; and 
^'ttrcforc he ought to have anfwered or traverfed it ; as 7. Hen, 6. 

pi. 13. 
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Lc vrx not both have had it, if it were a joint cftate. And therefore 29. E 

'S'lif hctwixt PettyjL'^de and Coke in this court, where one had th 

houfes, and three fons, and devifed to every of his three fons 

houfe in tail ; and if anv of them died without iflue, that the t 

furvivors fhould have his part, equally to be divided betwixt the 

It was doubted what eftate the two ih'ould have in that part, aj 

the deccafe of one of them without iflue : and it was ruled, for li 

Ante, 53. for the word part doth not enlarge the eftate ; and tliat by rii 

Poft 727. words, " equally to be d'tvidcd^* thtry were tenants in common, a 

3. CQ.3y.b. not jointenants. But tlicre tlic words (hewed the devifor's intc 

that they fhould be feveral and divided cftates : and it was ru 

there, that ^^ equally dlv'ided^^ and *'*' equally to be divided ^^ are 

one : and fo it was ruled here, in Dickins v, Marjhal {a) : and 

alfo in 17. Ellz. where a devife was made to two equally, it was he 

to be a joint cllate. But ShcphcarJ^s Cafe (^), in 18. El'i%, is gcx 

law, that a devife to two equally, and to the heirs of their bodic 

made a tenancy in common ; for as tlic inheritance is in commoi 

fo his intent (hall be colleftcd for the particular eftate {quodYu 

NER ccncejpt) ; but it is not fo here. 

Altham e contra ; for if they be not tenants in common, thi 
word " equally'^ would be vain ; and no word in a devife orgrar 
(hall be void, if it may have any good expofition. In 2. y j 
Ph. tsf Afar, Bendloe^ it is ruled, that a devife to two, ^^partan^ 
** part like^^* made a tenancy in common ; for there are no part 
betwixt jointenants ; and therefore his intent appears, that the 
(hould be tenants in common ; for there is not any word in a dec( 
or will which (hall be idle, if it may be taken to any reafonahle in 
tent: and to that purpofe cited Bold'sCafe^ ^y^j 14. 

Fexnf.r held, that they were jointenants ; for jointenants hav 
an equal eftate, and equal profit ; and a will is to be expounds 
6. Co. 16. b. after the judgment of the common law, when the intent appear 
Port. 743. not to the contrary. And therefore, if a devife be to baron aD< 
/^•;77r, and a third pcrfon, iequaiitcr^ they are jointenants, as by pur 
chrfe, duiing chc coverture, and the baron 7ii\i feme have but: 
moiety. 

PoiMi AM c contra ; for the \^07A equally hath two (ignifications 
in the one, it refers to the eftate ; in the other, to the quantity o 
t!ie land : and here, To which of them this (hall be referred ? wasth 
queftion. If one devife his goods equally to two, there is not an; 
jointenancy; for equally ttitws his intention to give to citlicro 
them an equal proportion : fo of a devife of a term to two equally 
they are tenants in common ; for otherwife there (hould notb 
any equr.lity in property, if all (hould ga to the furvivor : but 
Ante, 330. devife of land to two equally, they are jointenants ; for there is nc 
3. Co. 39. b. any inequality or lofs, although the furvivor (hould have all ; ford) 
other can have it but during his life. But if a devife were to Vk 
and their heirs equally, or pirt and part like, there is a tenancy i 
common ; for every one of clieir heirs (hall have it : and if theoT 
(hould have all by tiie furvivor(hip, it is not equal as to their hei; 
aand fo here they arc tenants in common ; and there is not any di: 
ference between thi and ^hepkcarcPs Cafe, 

Clench agreed \vitli him in omnibus. And afterwajds it wi 
adjudged according! nt, that it wa# but a tenancy in common ; ar 
a(firmed in a writ of error in the exchequer, upon the opinions 
(0 See the cafe four verfus three (c) . 
9fDena on the demiieH Caflcin v. GafkVn. Cowx»ct 6^i . 

{0) Trin, ttim, ^s- ^^*' '^^^^^ "SV^^ ^^ ^^^'-^ *=^^ ^1» 
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Bold agamji Steers. Case 7. 

Michaelmas Term, 40. y 41. EIi%. Roll 508. 

rjECTlONE FIRxM^. And dcclarcth of a leafe, to begin Thcmiftakeof 
"^ pojl mortem of Thomajlne Chapman and of Ihoma's Chapman \ * ^^^n^c in a 
andalledges, quod pradUh Thoma/nie Chapman, and Thomas Champ- d^',J^^^^^ 
«f«;f were dead, and fo millakcs Cbampm.m for Chapman : and tor not matcrUiI. 
thiscaufe error was affigncd ; for the Iciife is not tlieii be^un. — ^ ^ . . * 
flutTHE CoiTRT licld, qusd pr^d'Ufus Thomas was fullicicnt, and Cowp^'s^u^^* 
the addition of his firnamc'was vain ; and it Ihall be intended 3. Term Rep. 
to be the fame perfon. Wherefore it was afBrmed. 35 '• 

Hayford a^alrift Andrews. CAti 8. 

T^EBT upon an obligation, conditioned for the payment of Debt upon bond, 
twenty pounds at a dav certain. The defendant pleads, that conditipncd for* 
keforc the day, the plaintiff, in rcfpcA of a trefpafs made by his payment at % 
"beafts in the defendant's Jand, gave unto him a longer day of pay- ^^^^^'^ ^^X- 
mcnt, which is not yet come. And it was thereupon demurred, ph^ntiffMvea 
and argued at the bar, tint in regard it was before the day, the longer day of 
plaintiff might well bv word defer it ; and in proof thereof were payment is bad. 
Cllcd,3i. /ij/tfe, 17. 12. Rich. 2. " Ban:' 243. 26. Hen. 8- p!.q. Antc,455, b^^^ 
-•The Court, without argument, held it to be no plea ; for an iMn.-j, pi. 16. 
agreement bv parol cannot difpenfe with an obligation. But the »• ^'o. 155, 
cafe of 12. Rich, 2. is good law ; for there the agreement at the ^''*s. 73* 
day to retain is as a payment, and thereby the obligation is dif- ^* ^*,'^' ^^^' 
charged. Wherefore it was aJj udgcd for tfie plaintiff {a) . ck Lit! 2i{* b. 

(«) Vide Cowpcr, 47. in point, and 5. Com. Dig. 261. 

Hunt's Cafe. CAS19. 

tJUNT and others were indicted before the mayor and alder- Juftic^onhe 
^ tntti otHirtford, bcin^ julliccs of peace and gaol delivery, p««-cii-vc no 
^pontile 5. Eliz, c. 14. for torgi:ig the will of one Z^^^vVj. ExcepT l^'^j?'^"'" '^ 
tionwas taken, bccaufc by the ftatute they had not any power to /"£//][' ^ ^ 
take fuch indiftment ; but the power of cnquirmg thcreot is given Ante, 87. 601. 
to the Juftices of oyer x.vl terminer and of gaol-delivery only j 2.R0II. Ab. yS. 
and fo it was ruled in 31. Eliz. in Smith's G//*.— Wherefore for »-Hawk.p.c.59. 

tecaufc he was difchargcd. l" "^'^'44- 

^ Stra. S48. 

Eden's Cafe. Casz 10. 

PDEN and others were inJiftcd upon the 8. Hen, 6. c. 9. of Th?mirrcci;a 
^ forcible en trv ; for that he, and divers others in the indidt- ©fa ftatute vi- • 
Jatnt named, forcibly entered, and diiTjifcd ^!:ce Knctsford.— First y J,'*;'^* ^^ '"- 
Exception was taken, for tliat the llatiitc i^ lecited, ** That if any f;;.;;^^^^^^^ 
" be expelled or diffeifed ;" whereas it oufjht to have been, ** ex- and ft cannot b- 
"pcUed ^»rfdiffeifed."-^But it vva? faid, that the printed books, made good as a 
*ildtllo the parliament roll, is in the disjunftive ; and therefore common law. 
I allocatur.— AiiOTUEK Exception was, Becaufe the ftatute is, •^■'«»307- ^2t, 



" If any feoffment or difcontinuancc thereof be madc,'^ &c. and 2. Hale, 172. 
Ac ftatute reciting this word *' thereof' was left out. — And for '•^'"•C>»«.a3r. 
AUcaufc held to be ill ; for the^e is" not any fuch ftatute ; and ^'^^"^^ 353« 
tke mifrccital of a ftatute is eaufc to avoid it.— It was then moved, ^^^^i ^^ ^^ 
^t it was a good indiftracnt for riot, although it were void upon 
^hxr^tt.'-mSeJ non a/Igcatur i for, being ?oid for the principal, 
€&0. SLIZ. PART II. A a % * it 



69* 



Michaelmaa l^ertn, 41 « and 42. £liz« tn B. R« 



Bom*! CAif * it cannot be good for the rcfidue. Wherefore they were difL 
charged. 2. Hen. 7. pL icx 6. Hen. 7. pL 5, 1I4 IJen^ 4. /»/. 4 i , 
18. £^w* 4* ^A 10. II. ii&». 7. />/. 22. 



CAtt If « 



Steverton agatnft Scrogs. 

Triftttj Termi 40, Elixi Roll 1139. #r ii^U 



The lord of the 13 EPLEVIN. The defendant made conufance, as baxIJff 0/ 
manor mu(t •'^ Oliver Scrogs ; for tliat the place, where, &c. is within th» 
^T * ^breP jurifdiftion of the leet of the manor of Rcnold, whereof the faid 
and noTthc in- ^* ^^^'^K^ ^s, and tempore quoy was lord : and fhews, that at a Icet 
habitants of thcholden tliere, fuch a day and year, it was prefentcd by the jdry^ 
vill, except by that there was not within the vill any pillory or tumbrel topu- 
l)>ecial cuftom; j^jfh offenders ; and therefore the vill was amerced to 20s. ; and 
widthenegka fl^^^g, that the plaintiff, at the time of the taking, was an inb- 
bitant tliere ; and becaufe he did not pay that amercement, but 
utterly refufed to pay the 20s. therefore the defendant, as bailiff 0/ 
the manor, diftrained, &c. And it was hereupon demurred. 

V/mcH^ for the plaintiff. This plea is not good, neither for 
tlie matter nor manner thereof ; for the inhabitants of a vill art 
not bound to provide either pillory or tumbrel (^), but the lord 
of the leet only ; for tliey are ncceflary for the ej^ecution of jufticc, 
which the lord is to fee to be executed : and if he doth not provide 
them, it is caufc of feizure ; as 6* Hen. 4. tl. 17. thcaobotof 
St. Albam was to procure a gaol-delivery of the prifoners with* 
in the liberty, otherwifc it was a forfeiture {b) ; and the fta* 
tute of 18. Edvj. 2. c. 18. which fets down what things fhall be en- 
quired inleets, doth not appoint this to be enquired of there ; and 
it is enquirablc only in the eyre. It is not good for the manner 
alfo, rirft, Becaufe it is alledged, that tlie plaintiff did notpaf 
the amercement; and he doth not aver that any other of the vill 
had not paid it. Secondly, He doth not alledge that the plaintiff 
was an inhabitant there at the time of the amercement, but at th« 
time of the taking,' &c. Wherefore, &c. — And for tlicfc defaults, 
THE Court held clearly the plea to be ill, and adjudged it for ib$ 
plaintiff.— But Popham, Gawdy, and Fenner (Clench**- 
Jente)y held, tliat it was not good for the matter ; for the pillory and 
tumbrel ought to be provided by the lord of the liberty, and not by 
the vill, unlefs there be a prefcrjptionto the contrary, which oughfc 
to be fpccially alledged ; for they bein^ for the execution of juf- 
ticc within the liberty, he ought to fee it to be done. 



St a caufe of 
forfeiture, en- 
qQirable at the 
leet. 
Ante, 125. 

Kitchen, 13. a. 
Moor,573,6o7 
Carthew, 29. 
Fleu, bk. 2. 
ch. 1%, f. 19. 
a. WUfoa,ao« 

(0 2. Hawk. 
i«4« 



^tt.IftIiebai{Ur 
vf a leet can dl- 
.(train est ^k. 
Vide polt 748, 
Salk. 108. 
Woor, 574- 
g. Mod. 138. 
^ Hawk. P. C. 
96- 

f kin. 587.- 
4.Btc«^.fao. 



And Popham faid, that the defendant,' as bailiiFof the mHU>r« 
cannot diftrain for an amercement, by reafon of his office, without 
anefpecial warrant from the fteward or lord, no more thanafheriff 
may levy amercements of this court without warrant.— But G AWM 
i co}itra^ tliat he may diftrain for lawful amercements, by realbn of 
the office, but he cannot enter for a condition broken, as5.£ir%» 
//. 222. is.— But for the principal matter it wa« adjudged tufi^ 
for the plaintiff. 
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r ufTcr a^ainft Legar. ^*»« »*• 

pRROR of a judgment in Zm^. The error afligned was, Be- Judgment in 
^ caufe that in dkht the defendant was acquitted for part, ^nd^'^^^^JJIj***^^ 
f)r the rcfidue the plkiatifF recovered, and there was not any judg- rcrfcd, bectaf^ 
mcnr, qw.d qnerensjit in m'lfeucordla^i^c. — And for thi^ caufe it was futd mtrtrnt fii 
rtvcrfed. And at the fame time another judgment in Worcejier be- *'» i^ijtrk^rdiA 

twcen Cfjc/old and IVyot was rcverfed for this caufe (a). ^** onnitwd* 

J -^ V / Ante, 257, b« 

Dyer, S9. 8. Co. 6i. a. Moor, 692. 1. Com. Dig. 335. 5. Com. Dij. 178. Cowp. i^ 
{i) The omi'fjon of this judgment is now amerrHable by 16. * i7.Caf,i. c. S. and 
4.* 5. Ann. c. 16. 

Harris agalnfl Jays* Cau ij, 

'TRESPASS. Upon a fpccial verdift the cafe was, Th^t the The lord of « 
"*• gueen's auditor and furvcyor for the county of Northampton manor, or hit 
ippomted a ftcward for one of the manors pro ilia vice ; he kept the ^^^^^ dtjurt^ 
court, ct hi plena curia granted by copy land which anciently had b'^l^P^^^^dl 
been copyhold, and efcheated to the queen for felony, to the de- gnciwKW had 
Pendant and his heirs, and received a li;ie for it, wliich wa^ an- been copyhold, 
fwered to the queen : and, Whether this were a good grant by «^»o«5'» upon 
copy ? was the queftion. Jj^** ^ *»«* 

First, It was rcfolvcd, that a copyhold cfcheated, and which {^"3*^5^ £^ 
hath been kc])t in the brd's hands for divers years, may be granted manyyean$bttt 
over by copy by the lord himfelf : but. Whether it may be granted '""•h a grant, at 
by the (Icward r was the doubt.— 'And it was refolved, that it well " ** nocanaa 
maybe granted; for he is inplaccof thc]ord,if he be very ftcward. ^"^S^b'** 

OECONDLY, Whether this appointment of a ftcward by the au- Hewudgttfaa^ 
ditorand furveyorbe good, or not? — And refolved, that it was not; only* 
fbrthey have not any authority lo appoint ilewards, the one being *'o'^« 755« 
to take the accounts, the other to fnrvey the land. i.Roli.Ab.Aoil* 

Thirdly,, Admitting he is not ftcward in right, yet he iittiiig 4. Co. jo. a. 
in court, and granting this copy, and admitting nim, and the tine ^'*^\^*»^- s^*^* 
xinganfvvered to the queen, Whetlieritbegood, or not ? — Bacon p*^'/' ^^' 
noved, that it was good ; for a£ts done by an officer infaflOy And m^JII, 255, 
lot dejure^ are good ; as 9. Ed'vo, 4. pL i. afts done by a king an 2. Leon. 45. 
ifurperare good : fo if one being created bilhop, the former bilhop Owen, ay. 
ot being deprived nor removed, admits one to a benefice upon a **^«« Ab.5ja» 
refentation, or collates by lapfc, thcfo are good, and not avoid- ciib.Toi'^ri 
)ie. — .^od curia conccjfit\ for the law favours afts of one in a re- 314, 
atcd authority ; and the iiiferioi ihall never enquire if his autho- 
ty be lawful: and 2. Edvo. 6. Br, *' Ccpy^'* 26. it was held, that 
ant by copy by one in court who hath no authority to hold 
»urt, is good. 

Gawd Y. The grant is void, for it is not a thing of nocoflity ; 
It things of necelfity done by one who js but in a reputed au- 
ority, are good. And here t.iis new grant is in prejudice to the 
icen, who is lady of the manor : and relied upon 4. Hen. 7. 
PoPHAM. Afts done by one who keeps court as ftcward, 
ithotit authority, if they come in by prefcnnncnt from the jury, 
of ncccflity, are good ; as an admittance of the heir upon a prc- 
ntmcnt, or admittance by a furrcnder to an ufe, and a prcfcnta- 
m of nufances before him, are good : bur afts voluntary, as the 
ant of a copyhold, is not good. And if a lord Conunands his 
nm:d« that he i\\^\ not grant fuch lands by copy, if he grants it, 

Aaa2 it 
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HARtit it is void ; fo if he dimihifli the ancient rents and fcrvice^i it i? a 
mgatmfi ^qJj copy.— Fenner agrccd with thcra in omnibus. Wherefore it 
, jATt. was adjudged for the plaintifF. 4. C(>. 30. 
Ca«* «4- Morning againfi Knop. 

i^.Uaproinife, A SSUMPSIT. The cafe was, An infant beingbound In a bond 
****^ ^****b!Sd ^^^ ^^^ payment of 17I. at his full age, in confideration thst 

ftv^^duringin-*^,P'^"\^^ff the obligee will ftay tlie fuit which he hath begun 
fancy, in confix agaiiift him by original, and not caufe him to be arrcfted there- 
dcrat-on ot for- upon, ho affumed, that he would pay the 17I. at a certain day after, 
bcarancc, is Upon mn ajfumpjit pleaded, it was found for the plaintiff ; and al- 
^*^ • ledged in arreft of judgment, that this was not any confideration to 

ground an ajfumpjit ; and in proof thereof the cafe of Stone v, ff^ithi- 
(/i) Antf, 11^. pole (a) was cited ; for tlie bond not being fufficient to bind him, 
i.Jidl. Ab. i8, there is not any caufe for him to make this ajfumpfit. — And of that 
Dyer, 272. « opinion was Fi:nner ; but Clench contra. — Ety c^ttcris Ju/ti ' 
J. Leon. 1x4. tiariis aifcntibMS^ adjountatur. 
3. Bac. Ab.146. f . Tcrni Rep. 648. 

Ca«» «s» Shenvood ^^^ahijl Wood\nird. 

A promift to A SSUMPSIT. Whereas he fold to the defeiKlant^s fon certain 
Seration^at "^ weights of cheefe ; the defendant, in confideration the plain- 
the plaintiff tiff would deliver tlie faid cheefe to his faid fon,afrumed, that if the 
moxiXd detiver fon did not pay for them^ then he would (a) ; and for non-payment the 
-joods, which hc^ftion was brought. Upon non alJumpJit pleaded, and found for tlie 
to**thfdefoi^ plaintiff, it was moved by Godfrey in arrelt of judgment, thay 
Want's foo is" ^^^^ ^*s not any confideration ; for it is no more than what the 
good. law appoints, to deliver that which he fold, the property whereof 

i.RoIl.Ab.is. is in tlie fon by tl\e falc. — But Gawdy aiki FENNERhcld it to be 
Cowp. 117. a good confideration ; for it is an eafe to the bargainee to have them 
a^crm Rep. -without fuit, which peradventure otherwife he could not have had. 
And altliough tlie bargainee may take them in this cafe, the bar- 
gainor is not bound to deliver them ; and there is a new aft done 
py him upon this agreement, and it is an eafc to- tlic vendee: 
and 12. Hen. 7. is, that to deliver the goods of the party himfelfat 
another place, is a good accord. Wherefore, c^eris Jufiitiarns 
abfenfibus^ tliey adjudged it for tlic plaintiff. 
(a) Vide 29. Car. i.e. 3. 

*^' ^^* ' Brereton againfi Evans. ^ 

Michaelmas Term, 41. t^ 4a. EHk. 
U debt for rent T^EBT by Brereton and his wife againft the defendant for ar* 
bjr^hulband and. XJ rearages .of a rent upon a leafe for years made by the feme and 
Icaftby^ 2nd ^^^^ ^^ft hulband to the defendant by indenture. The defendant 
her txfi huf. pleaded, that tlie anceflor of the firft baron was feifcd in fee ; and 
band, it ha tliat it defcended to tlic firft baron^ and he was fofe feifcd ; and fo 
god^ that the/«n/ had nothing at the time of the leafe made. And ihcrc- 
.^d vwfeL ^?^^ ^^ plaintiff demurred in law. 

fiifid, tmd that Warbertok, /!r;V^«/, for the plaintiffs moved, that tbts was not 
ihehad nothing any pica ; for the leafe being by mdenture, tiicym^ hath the re- 
in the Jand. vcrfion by eftoppel againft the leflce, and the defendant cannot 
Ante, 154. contradift it, and fay that flie hath nothing: and in proof 
a.RolLAb.194. thereof was cited 11. 'Hen. 4. pL 1. and 2. Hen. 5. pi. 7--' 
€^1.351.365. But ALL THE Justices rcfolvcd, that it was a good pfcti 
i.Cora.Djg.571. for they faid, there was a difference betwixt 11. Hau 4. ft !• 
^Om.X)ip%yi vid tius cafc : for whea two join ia a fine, or matter of re* 

conli 
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cord, he who accepts of them 1$ concluded to fay, but that Bffritoh 
hothgavcit: but where it is by deed it is othcn?v'iie; for that £f*'^,, • 
cannot enure from one by way of intereft, and from the other 
by way of cftoppcl ; for one deed cannot fo inure to two in- 
tents. Alfo, when two join in a deed, and the one only hath 
the intereft, it enures by way of confirmation from the other, . » 

and not by way of eftoppel. But here, this can neitlicr be an Co. Lit. 45, •. 
eftoppel, nor a confirmation ; for the deed is utterly void as to the ^**i' '5^*. 
TfOTf, Ihc bemg covert; as 45. haw, 5. pi. 11. 40. taw. 3. ^^^ ^^^ 
fl. 12. and 2^, Hat, 8. Br. ** Faits cnroiUJl'^ 4. And it cannot be 
an eftoppel, bccaufe an eftoppel ought to be mutual on both parts ; 
and a deed of 2, feme covert cannot cftop her, and the deed cannot 
bind bcr to any cffcft. Wherefore it was adjudged for the defendant, 

Hogobert againjl Hokeley and Spike. c^" '?• 

A CCX)MPT againft two. One of die defendants acknowledged ^Jj^^ ^ ^"^ 
^ the aft ion ; the other pleaded, «' unques fort receiver, tsfc. And .alTn Tai"'"* 
judgment was prefcntly given againft him who acknowledged the count die, th« 
aftion ; and iffue joined upon the other, and found againft the writ ftwU cnly 
defendant; and judgment was alfo given againft him. — Kemp ^^'^^^^f «*'*''*>*' 
-Aid, that in the time of Wray, Ckiefjufticc, it was adjudged, <»«^«^«**n«- 
that where one of the defendants acknowledged theaftion, that it x. Strange, i94«- 
Should bind his companion, and the entire judgment fhould be *^*7* '5*; 
given againft botli. — Then Daniel, /'r/iv?;//, moved, that one of "'^^^'^'^'^ 
the defendants was dead, and fo tlie whole bill fhould abate, aK 
though it were after the judgment ; and to that purpofe cited 
2i.Edw. 3 pi. 32. and iz.Edw. 2. pi. 8. — ButGAwnv concciv-. 
cd, it Ihould not abate the writ but pgainft that defendant only 
Who was dead {a). Hdc i, Hen, 7. pi. 2. 22. Edu;. 3. pi. 87. l» 
^* Hcff.^.' pi. I. — Et adj&urnatur, 

U («) By t. & 9. Will. 3. c. 10. if one de- bcinj; fuggcArd 00 the roll, the aAion (hill 
fbidani die, and the a£^k>n furvive againsl proceed againft tlie furviving defendant, 
U)( otber, it (hall not abate ; but (lie death 

Marih againft Vaiihan and Veal. Caii if, 

r^ONSPIRACY. The defendants pleaded not guilty, and the jf ^vro be in- 
^^ one was found guiltv and the other not. And it was here- didedforacon^ 
upon moved, that the bill fhould abate ; for it ought to l>e againft Tpiracy, and cni 
two, and the one cannot confpire alone ; and the one being Jj^g^^JJi"*^*' 
acquitted, the other fol^ cannot be attainted ; and fo is ii.Hen.4.. ^^^^ 
pL a. 8. Hen. a. pi. 6, 22, Rich. 2. " Bre.'' 888, ^ 22, ^/?, 77. 
28. ylJfifc^M. *'Br.'' ii^.-.rAnd of that opinion was the whole s. //?». 4. pi. 6. 
Court here, that a writ of confpiracy lies not, nor is maintain- "* '^ff* ?^ >»• 
rWc upon this vcrdift. Bi^t an aftion upon the cafe, in nature ^'J^'?' '75* - 
of a conf^uracy, mieht have been brought in this cafe (a). J^j^j'^^^^^' * 
Wherefore it was adjudged for the defendant. li. Mod. 108.* 

I. war. no. 6. Mod. 170. I, Saund. iji8. 230. Raym. 176,980. 1. Keb,'^-*^- sjtra. 144. 19^, 
1117. 1-awh. 80. 262, Bui. N, P. 14. i.Hawk«F.C, 351. (j) Caith, 416, f, N, B, 116, 
Cra. Jjic. 194, Cro. Car. 239. 3. Mod. 210. 

Williams againft Whytney, «a»« i^ 

P'JECTIONE FlRMiE, of a leafc of Henry Faighan at Mockas, In^eamcnttiw 
-"-^ of lands in Lower Mockas. The defendant pleaded not ••'•^'/*'»« 
guilty, and found againft him ; and it v^as moved to be a mif- JJ^^l^ly"?^ 
trial: for the vfwWyJif/tfj waa awarded Worn Mockas, whereas it iijepucewhet* 
f Ofhr to have been frpm Lower Mockas i the iflue being not ^xuU]. ^^daXioi^Viv 
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WxLMAMi But if the Icafc had been travcrfcd, it h?d been otl crwife. — And 
n^^fi of th^t opinion was the whole Court. Wherefore the judg- 
WHTTjiir. mcntwasftaycd(tf). 

(•} But |K>W| by ^ A 5. Ann. c. i6. the Mtnut (hall be i* cw^ir fontaiux, 

Caii to. Umble againji Fiflier. 

Dcbtforajrcar'tT^EBT, for rent upon a leafe for years, payable at four terms, 
wnt, \\%.Jr%m J-/ ^;jg. the yfnnuKclation, Midfummn , Afuhndmasy and the Na^ 
Lady-day uMt ^j^:^y ^^^ flicws, tliat the rent was arrcar pro uno anno intczroy fd^ 
X*ady-dayi held r -^ r n m ... - - , ,* ^ r - 

y^^ licei a fejto AnnunUaiionii 40. ujque fejtum Anuuntiut. 41. ^ irtiojuit^ 

it adhuc extjilt. The defendant pleaded mn dcbct^ and found a^ainft 
t. Lcon.^iM'* ^'"^' ^^^ ^^ ^"^^ '^^^ moved in arreft of judgment, that it ap- 
Yeiv. 74, ' ' pears by the declaration, that there are but three rent days arrear ; 
9ed vide for a excludes the firft feaft of the ulmmntiat. and ufquc cxcluor 3 

j.Kflb. 514. the laft. But Foster moved, that the viz. Ihould be void, 
where It is'hlfd* '^^^^^^ ^^ ^^ dcglarcd, that it is TLXXQiiv pro uno anno irttcgro. — But 
ihat both ftaiis '^^^^ CouRT held thc declaration to be ill; for if the t'/s. ihould 
Ihaii be taken be void, it would not appear when the year Ihould begin. — But 
Inclufivcly. Gawdy faid, if it Jiad ocen, tliat it was arrcar afrjio /innuntia- 
4^ac.Ab.345. fj^jjij ^q^ p/Q j^f^ anno^ viz. ufyue ad feJ^um Annunuat. 41. there 
' Mod' 96. ^^ '^'^' Ihould be void ; but not here^ Wherefore it was adjudg- 
Salk. 141, ' cd for the defendant. Ju^ ^€^'^ ' t^ y^ 

\jL Raym. S19. Si>6. Dougl. 53. n. (25.} 

Caie ,1. Qxfitn a^iunjl Hiin. 

To pay a tenth pROHIBITlON for fujng for tithes of thc rakings of l)ar]c5r. 
<;ock for tithe of -T And allcdgeth a prelcription to make the barley into cocks, 
barley wal the ^j^j ^q pj^y ^^ tenih cock in fatisfa£Vion of tlie tithe? of the barky, 
the tuhe of ^^ *^ ^^ ^^ raklngs minus vo/untarii M\ycT\f:d. It was hereupon dc- 
woolona^tfr- murrcd, becaufc he doth not aver that thofe rakini;s wvu: minus 
iifuiarJayi not voluntarii difperfed. — Bacon, who moved it, faid, tlut in 31. EHz. 
to pay for cattle Jt was ruled in thc common picas, in ot'.c Adams'* Ca/h^ that a pre- 

roared for pail fcription to pay thc tenth cock gcnerallv, in fatiifadion of all 
or plough I or , .r r J 1 /• 1 ° • • / , ,- 

topayafumin r^^i^gSj was not good ; for he might leave the greater part of 
lieu of wood for the corn in rakings. — But all thl Col'kt Jield, that the prc- 
fueljaregood fcription was good, and there needed not any averment ; but that 
P?^P''^*» ought to come on the otlier part if h» would. — Secondlv, He 
^n^iheVVwngs ^^^^^'^^ ^^^^ ^^ ^V^^'» ^"^ alledprth a cuftom to pay it every 
Werewwiv*- year at Lammas-day \ and that he let it out, &:c. It was riKrcupon 
iiwr«r«difperf- movcd, that it was not good, for this is not a mf^dtts decimandi\ 
cd, and ^be cufv {^^^ for the time only, which is to be tried in th^ fpiritual court, 
thriccmrr^ — ^"^ '^^^ Court held it to be good ; for it is due dcjure, when it 
of ihem,mua be ^^ clipped ; but by prcfcription it may be fct out all together at an- 
tr«verfed. Other day, and that is good ; and if thc fpiritual court will not 

Ante, 363. allow thereof, as it is here alledged that they will not, it is fit to 
♦♦*' *7S* ^^* prohibit them. — Thirdly, He prei'cribcd, that for young cattle 
I. Roll. Abr. reared for thc paii, to be milch kii.e, or for the plough, no tithes 
tdy 660. YizvQ been accuftomed to be paid. And it was thereupon demurred, 
B.*R?H. 2cV.°' ^^^ adjudged a good prcfcription; for they are for the'* public 
jTreemw, 335. wcal, and thc parfon is to have benetit of them in anothtfr kind* 
Bu(T, iS7^ A^ it was held, that for paftures of fuch cattle no tithosf ^rc diic» 
for the rcafon aforefaid. — Fourthly, He prefcribcd, that for aU 
wood ccinbufliblcy he ilfed to pay a penny, called an htanb-fnmj^ 
in £itis(a|Qion fpr all tithes thcreof.^^And it was thereupon dc* 
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fnurrcd ; and it was adjudged to be a good prcfcription. Fifthly. ^gainft 
For other kind of tidies, he alledged alfo other luch payments or Hw>j. 
the like funis, &c. et quod omnes et Jingula perfom^y rcilores de^ 
t5fc. have ufcd to accept thereof, &c. The defendant traverfeth, 
^Hod omnes etfingula^ i£c, had not accepted. It was thereupon 
demurred ; for he ought to have travcrfed the cuftom alledged, and 
not quod omtifsct Jingula^ t5c, did not accept : for then, if any 
of them did not accept, he overthrows the prcfcription, which is 
not reafonable. — And fo was the opinion of the Court. 
Wherefore it was adjudged, quod frohibltiojiet^ 

Wichals againft Johns. casi ^^. 

Eafter Term, 41. Eliz. Roll, 528. 
A SSUMPSIT. And declares. That in confideration that the A promife 
^ plaintiff, at tlie inftance of the defendant, had promifed to pay ^^^^^^^^^* 
120I. to one Roger Sy wherein the defendant was indebted to the fulficient con. 
iaid Rogers \ that the defendant affumed he would pay to the fidcration to 
plaintiff this 120I. when he (hould be required. After verdift for Tupport an 4/- 
the plaintiff, it was moved, that this is not any confideration, for-^'V-^'* 
It is not any benefit to the defendant, bccaufe he is not thereby poft^gfs^'jign. 
tlifchargcd of his debt ; and it is riot alledged that he paid it to 
Rips ; nor is the promife alledged to be made to Rogers. And if h^^"' ^^' *^ 
it had been r^adeto Rogers^ he could not thereupon have maintain* yc^*,fJ^ ** 
cdan aftipn againft the plaintiff; for tliere was not any confide- 1. Mod. 61. 
ration between them.— And of that opinion were Gawdy and i.vent.41. 
Fekner upon the firft motion: for Gawdy faid. If one bc^'J**'®*: 
indebted xmto me, and another comes unto mc, and promifes J^^ j^ "* ^^^^ 
that he \yill pay it, this is void, and nothing to purpofc. But 55^. uiS,^ ' 
if he promife, in confideration that I will forbear my debt, that 
he will pay it zt fuch a day, if the debtor does not pay it, this i^ 
good. Wherefore, &c. (a), — But it was moved again at another 
day, an^ Popham and Clinch held it to be well enough ; for 
there is a mutual promife, the one to the other ; fo that if the 
plaintiff doth not pay it to Rogers^ the defendant may have his 
fiflion againft him : and fo alio the defendant fhall be charged 
auo iiim ; and a promife againft a promife is a good confideration. 
•—But it was moved, th;it the declaration is not that the plaintiff 
promifed to any, to the defendant or any other ; and therefore it 
IS not good. — But that was not well apprehended by the Courts (is i^ 
Jamcth. But judgment was given for the plaintiff, 

{tO Sec now, 29.Qar. a. c. 3, 

Scrogs againft Sir John Spencer, ' Cah %^ 

TERROR of a judgment in debt in tlic common picas. The a return by cot 
• error aifigned was. For that upon r habeas corpora juratorum wna%\nthgAT 
dircftcd to the coroners, they returned the writ, and cndorfcd the propo-ntm^ 
writ, writing their proper n^mes, but added not their name of^^^^^l^f^j^ 
office {viz.coronatorum);D\it the venire facias was returned bytliem, eiroiieous. 
and their naipes writ, viz. A, and B, coronatores^ and upon the Amc, 3io, 
baieas corpora the names of -^. B. were written, but not the na^ic Mopr,54S.86>k 
Of coroners. And after the verdift and judgment for the plaints Hob, '130,' 
liflFi error was brought ; and it was the folc error aflign^.— - Vdv. no, 
Vf X.T£RTON, fetjeantf moved, that it WW not any error fi?r Cro- 1"^- '^\ 
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ScReos before the ftatute of I'orki cap, 5. which was made 12. £Jt 

mfainf ^^ fhcriiF needed not to have put his proper name, nor o\ 

5r£Kc»R. Qff^Q^^^ ^Q i^jj return ; and tliis ftatute extends only to the liM 

and bailiffs of franchifes ; fo the coroners to this day arc 01 

the ftatute. Aiid at the common law it is well enough, f 

was not ufiial to put the fherifPs name to returns : and in j 

thereof divt:? piecodcnis were (hewn by Agar, deputy chanr. 

Jain of the exchequer , many of which were writs of affife ; 

one was in 5. Edw. 2. aflife againft the abbot of Jbingfon^ and 

J. S. his commoigne ; and in none of the writs the fhei 

proper name or office was returned.— And upon thefe prcce< 

It. 75b. iLcwn, the Court conceived it to be well enough, and no cr 

for w hen a writ is returned, it is intended to be by tlie very o: 

of the court who ought to do it ; which is the reafon that a 

coniJiion law the Ihci iff's name needed not to be put to any ret 

and this rcalon Isolds here. But they all held, that if their n; 

ought to have been h^re, then it is not aided by the 32. Hi 

c. 30. nor 18, Ellz. c. 14, And they held, that the r2. Edi 

p. 5. did not extend to coroners (a). But they would. advife. 

(4y) Bpc now, by ai. Jac. i. c, 13, the want of tlie lumve is aided. 



c^^j j^^ Yates againjl Clincard. 

Pcvife of a p JECTTONE FIRM^, for certain lands in Jfion-CUnt 
Kourc with the ^ the county of Bucks. Upon evidence to a jury, a dcyife 
appurtenaocet, (hewn of an houfe with the appurtenances ; and thereby Ian 
"h^fidd^""*^*^ field was claimed.— Pop ham doubted. Whether it (h 
ccptthconebe P^^ ' ^^} Fenner laid that it well might pafs ; and that i 
copyhoW and ocpurrcr in 28. Eli%. it was auinJged accordingly. The dei 
the oUiwrfrec- p ANT then, to make it clear, Hit wed that tfie houfe w^ copyl 
^'^^' and the land freehold. And Tiir whox^e CouRxlhereupon 

Amc,i6.ii 3.114. ^.^iv^^ that it could not be faid appurtenant, although it had 
Cro. jac 526* ^f^.j ^j^ j^^ Wherefore the plaintiff was nonfuited. 

t. Ley. 165. Plow. 170. Cro. Car. 17. 169. 6, Co. 3 > 3. Com. Dig. 442. 3. Wilf. 141. 
Kcp. 728. 1150. I. Pctre Wins. 603* 2. Term R*i;.+98, 502. 

Caiii,. Crouch's Cafe. 

iti»rri. If the {^ROUCH, copyh^^ider of inheritance pf tlie bifhop of ff'i 
tcpyhJlders of fues a prohibition for iiaying of a fuit for tithes ; furmi 

fpiritual pofons that he, and all the copyholders of fuch a manor of* the bi(h 
inay prcfcribc fro'in time whereof, &c/ li^d held their lands difcharged of ti 
m^/j^To^- — Tanfield moved, thaj this prefcription was too general ; 
tinuaiion of thU it could not be good to prefcribe m rion dcc'imando bv tjl^-feffali 
cafe, poft* ^*4. GODFREY, It is as good, as for the farmers of a blithop to 
fcribe to be difcharged ; ^nd that was ;uled in a cafe ir^ t^iis o 
(«)Ante, 511. in fVright v. ffYight {a), 

**a^*^fc'*'' PoPHAM It was allowed only for his demcfnes ; and tti^t 
I. Saik. 365. jjj regard it is to be intended, that thebilhop at firft retainer 
tithes to himfelf of his pwn demel'nes ; but It would be 
chicvous to allow it to all his copyholders.— Clekch and Fen 
See Stcfcnibn agreed with him. Wherefore, without perniitting any declan 
▼♦ HUl. or demurrer thereupon, they awarded a confultation ; unlefs c 

.5* ^'^"'•'*^^ caufcbc fhcwnby fuchaday. {Gh\iX>y: ahfcnte.) 
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Dobfon agalnjl Crew* CAtiat 

T\EBT upon an obligatien, conditioned, that the obligor fhould Acondition^noc 
^ be always ready to give eridcnce, and to juftify the truth in to mofcft an- 
any of the queen's courts, in all things which ihould be demanded ^^^^ "" *^* 
of him on the part of the obligee, upon reafonabic rcovell, and ^^^^^^^ 
his chargts borne ; and that he Ihould not hurt, or entfanger, of fhaii tic lihe- * 
moleft the obligee in his lands or goods, rathne aiicujtts rel cujuf- riiiy oonAnMd 
cunque. And hereupon the defendant de^rred, fuppofing the '^^otmda/wr- 
condition to have been aoainft law.— But all the Court hdd J|^' "***^'^^^*^*^ 
it to be good, and not againll law : for, as to the firft part, if he i^Lut 669. 
bad Dot been obliged thereto, he is compellable by tlie law ; and i.Ba^ Ab.4094 
the hft part Ihall be intended, that he Ihall not hurt, &c. tor- Perk. 778* 
tioufly, but not to reftrain him from purfuing the obligee for ^^'i** 
felony, or upon any other juft caufe. Wherefore, without argu- ^' •^«P»^7»< 
meat, it was adjudged for the plaintiff*. 

Peacock againft Peacock. Cae $7] 

TRESPASS of aflault and battery in London. The dcfcndanjt ifajuTHfioitkn 
^ pleaded, tliat the plaintiff entered into his houfe in PValtham^ »" ainfultand 
in the county of £/^-;if, and he mollher manus impofuit upon him *^^"*^2?**"^* 
toDut him out of his houfe, quf eft eadcm aflault, battery, and |rs^yerj^^"jj^ 
mai-traftation, whereof the plaintiff complains; and traverfes placet iiuintM 
ABs(^UE HOC, that he is culfabllU extra ff^altham', and it was there- where the 01- 
flpon demurred. fcnccischarswi 

to hare been 

TowBE J for the plaintiff] moved, tliat this was not any plea ; for Ant^ 667. 
this trcfpafs being tranfitory, tlic place is not traverfablc ; and ad- Port. 84x1 
Diitting the place to be travcrfable, yet he ought not to conclude 
his plea, qua eft eadem^ &c. i.RoU.Rcp.i^ 

' "^ Lut. 1563. 

But ALL THE Court held the contrary ; for the caufe of the cro. jacN^ 

i'liftification being local, viz. the maintaining of the poflclSon of 3.icv. 113. 
lis houfe, he may well juftify there, aixl he cannot jullify in 5. Com. Dig. 
another place; and he may traverfe every other place j as where "°' ."7« 
one juftihes as conftablc, or by force of a warrant. And therefore J't^ r» 7l^ 
PoPHAM faid, the difference is betwixt this cafe and th^ cafe of*' ' ^-4791 
fatridgey which was adjudged in this court, that where one jufli- 
&s by reafon of an aflault in another county, and traverfe th tlie 
county in the declaration, that is not good, bccaufe the juftifica- 
tioa is perfonal and tranfltory, and might be alledged in anv 
place, as well as the battery. But where; it is local, as lierc, it 
|i otberwifc, and the conclufion, qua eft eadem tranf^cjjio^ isfc. 
i»good enough; for it concludes, that it is the famccanfc of 
^ion, but witli a traverfe, as it ought to be of ncccifity : but if 
the ivcrfnept, qua eft eadem tranfgrejjio^ had been omitted, it had 
keen go6d' enough. Wherefore, upon tlic firft sw^jumcnt, it was 
^judged £6f thedcfcndant, 
- 1 • ' ' ' *' 
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MAittT xnanor, and that thofc lands were not comprifed within th( 

aiaim/t for it was there held, that by a fine levied of a manor, notlii 

IdAi^LET. t manor in truth fhall pafs, and not a manor in reputation 

this not being g inunor in truth, nothing pailed thereby. 

f. Co, 64. b. error being brought thereof, the matter m law was moi 

error.— But the Court here clearly held, that this mak 

the leafes cannot gain it a name to be a pianor, inuch lef 

m^ke it to be fo : and therefore the land c^not be cop 

within the line. * 

An avowry for SECONDLY, It was affigned for error. For tliat it is all 
rem under i * that tJic land. in tail was let for three lives ; and if it were 1 
{wMiTinLa^* cording to the ftatutci it is a difcontinuance; fo as the re^ 
fcr ihiw lives, dcfcended to the heir at the common law, and not to tlie i 
nvft vitTt in tail : for the ;iverment, that it was demifed formerly, is m 
pfirfuaAce of ^ ficient ; but it Aught to have been averred, that it had been 
•*'* jl*^g* mifed for eleven years at tlic Icaft, next before tlie making 
^i the land* I^afe, The avemng alfo that this rent was verus et antiqn 
bad btci) dc- dUusy is not fufficient; for it may be the ancient rent, whi< 
jnifcd, and that twenty or an hundred years fince : hut it ought to hav< 
it was the u\w averred, that it was the ancient rent which had been reftrv 
wWchhld been *^ greater part of twenty years next before the leafe. — J 
leftrved /or tb* ^liat opinion werp all the Justices, that thcfe avermeni 
^reatir fart of infufficient for thcfc re^fons ; for thefe averments might be tv 
$tveirtyy€UFt yet ihc circufnftanccs of the (latutc be not obferved ; and tli 
'''If '&f ^^ '^^^ S^^^ caufc to have demurred upon the avowry. — ^i 
w«}Vrotbcr. ^^^ otlier fide it was moved, tliat the bar to the avowry is : 
^jfelt is not fefiion that this le^fe was made for three lives, and that t 
warnnitd by verfion thereof was intaijed, and defcended in tail ; and it fha 
the fiatute $ thcfc imperfcftions-: for it (hall be then intended to be a fc 
th^dd^a^t^n- cording to the ftatute, and that all circumftances were obi 
pot be cured by othcrwife the rcverfion could not bp in tail. — And of that o 
my fM/jHoH in was Gawdv, and relied upon Dyer^ 352. and therefore fai 
tiie pleading! if partition be pleaded between joint-tenants, and it is not ] 
on the other ^^ j^ \^y j^^^ . ^j. jf ^ jg^f^ j^g pleaded by l^aron znd/cmc^ a 
Ante, 4-S. ceptance of the rent by the /Jw^, and na deed pleaded, w! 
Foft/874.* i^ot good ; if the plaintiff, in the replication, confefs thci 
pleads other matter in avoidance of tliem,^ this makes the 
Co. Lit. 44. b. \^ good; for it IhaUie intended to be a lawful p^ti< 
iic^.'//.'^ 'kafe. 

3!Bac!Ab.3s6. PoPHAM agreed to thofe cafes, but he conceived other 
Doogl. 570. the principal cafe ; for the leafe here pleaded appears no 
573- . warranted by the ftatute, and then the confeffion of the pai 

not help it. As where he pleads a feoffment to the u(c o 
felf, and his heirs, by force whereof he was feifed in tail ; al 
the other will confefs that he is feifed in tail, it'is a voi 
ftffion ; and the acknowledgment of the party (hall ncvei 
matter which appears in law to be contrary to his confd 
jjind of that opinion was pENNERt— £/ aciiournatw\ 



Sir^ 
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Sir Andrew Nowel a^ainft Smith, Cah 30. 

pRESPASS. The defendant pleaded an exchange betwixt hini To trefp»f$, the 
^ aud tlie plaintiff, of certain lands which were adjoining ; and ^'cf'^dan' owy 
lat upon tlie exchange, concordatum fuit between the plaintiff and ^{^n^j^ 
jfendant, that the plaintiff (Jjould make the fences betwixt them, bouod ^/t*- 
id Ihould always nuintain it; and that the fence of Loftg-Gofs- firi^tkm to n^^ 
ife, which was afligned unto the defendant, againft the plain-,P**r the ieoccfi 
fsclofc, called Thirty- Leafe Clofe, was in decay, wherebv his ^JJ^^? **^^^ 
alls cfcaped through the faid plaintiff's clofe, &c. And tndre- that V^*^ 
)on the plaintiff demurred. mm he ousht 

Gawdy, Clench, and Fenner, held, that the plea was ill to repiir ; fer 
r the matter thereof ; for bis agreement cannot be a bar in tliis ** "*•/ ^^^ • 
lion ; but the defendant is put to his aftion upon the cafe, upon IhccovewS! 
ic promife, if he performs it not. And if the agreement had 
tii by deed, it had not been a bar ; but he only fhould have been ,p, h^«. g. ^j^ 
It to his a^ion of covenant. 2. R«U. Abr. 

PoPH AM i contra : for by this agreement, he is bound in ri^ht S^S* 
I make the fence, as much as by prefcription ; for every prefcrip- ^^* 74»75* 
an to nuke a fence is intended to begin by grant, or confent of K;iy,„. 1^*. 
lofc who ought to do it ; and if, upon partition between co-part- saitc 357, 
crs, it be agreed betwixt them that tlie one Ihall make the fence, Cowp. 471. 
is good.— -But the other three Justices againft him for this 
lufe, as alfo for a default in pleading ; for that the fenfure is fup* 
Dfcd to be in decay in a clo(c of tlic defendant's, which was not 
ic agreement that he fhould make up. And tliis was held to be 
Iby the whole Court : and it was adjudged for tlie plaintiff. 

Sir Rich* Lewfon a^airtjl Riddlefton, Ca«i 3?. 

JRROR of a judgment in the common pleas, in trcfpafs of Writ of in- 
■^ battery. quiry. 

The First Error afligned was, That the writ of inquiry of ^'^^^ ^77* 
iniigcs, dircfted to the Iheriff of London^ was tnauiraty when it ^^ y^^ 
ould have been bMu'iranty there being two fheriffs. — But it was ^, Mod, gi%l 
dered to be amended. Andr. 177* 

Secondly, Becaufe the entry was, quod inqulrant per facramen- «• Com, &^ 
w proboruni et Ugallum hominum de dvitate praii^a \ and there ^^^ 

not any city mentioned before. — Scd non allocatur : for it was 
rtified by the prothonotarics of the common picas, that their 
urfe was to make their entries, that it Ihould be inquired, &c. 

comiiatu tuoj fometinics dc ball'rja tia^ fometimes de civitatc, — 
tid Kemp faid, the common courfc is to award, to be inquired. 

baOiva tua. — Tfie Court thereupon held it to be well enough, 
id the judgment was alRrmed. 

Spencer againft Shory, ^'^" i** 

k CTION for thcfe words: ** Thou art a perjured knave, forf/'^^^^^ 
*- ** thou fwcareft this day at the Icet, that I bake bread in my tndanRcr cor. 
houfe, where I did not." After verdift for the plaintiff, upon poraip«iti/h. 
5t guilty pleaded, it was moved, that an aft ion lay not for thefc ment,u *aiaa. 
or& ; for perjury cannot be in a leet, whereof the law takes any p^*^* ^^ 
Btice.'— Bat all the Coub.t held, that the words were aftion- ,.**Com. DS§. 

ablc|i;». 
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BoDr good ; for the Icafe is the cfFcft of the declaratioh^ and not the in- 
V"V denture ; and a variance bctv-cen them is not material ; aa 
HARoiAVE. ^ £^^ ^ ^^ ^^2. is. Wherefore non allocatur. 
Debt againft an ^T ANOTHEic DAY it was moved again, that this declaration 
telfe"fw mT* ^"g^^ ^^ **^^^ ^" "^ *^'^^ ^/r//wr/, and not in the debet zni dit'imt^ 
forrcnTincur- i>ecaufe Ihc hath the term as adminiftratrix^and is notchargedby her 
red after the own contract, but by an a£t of the teflator ; and to that purpofc was 
death of the cited 19. Hen, 8. pL 8. lO. Hen. 7. pL 5. ; and a precedent was 
f^'*f"^^*"*^(hewn in the common pleas, between Barker and Kclfay^ where 
Oie dttiMti ^^^ aftion was brought in the dethtct only ; and Godfrey affirm- 
ed, tliat in one Fcnns Cafe in this court, it was ruled, that the 
S.c,5.Co.3x.b. aftion ought to be brought in the detinet. — Gawdy. The aSioft 
i.Iu1laMo9. *^ ^^^^ brought in the debet ; for this rent, thoueh arrear after the 
Plowd. 440. * death of the inteftate, began firft in the adminiftratrix, and thcr*- 
5.00.36.8. fore the aftion well lies againft her in tht debet: for the reafon 
Cro. Jac. 138. ^hy the aftion againll an executor ftiall be in the detinet is, for 
cro'caV*2i6 ^'^^^ *^ ^^^^ ^^^^^^ ^"^ ^^' ^'^^ tellator ; and therefore it cannot be 
Moor, 566* ' ^**^> ^^^^ ^^*^ executor debet. But in an adion againft the heir, 
X. BroVni. 56. it ihall be in the debet and detinet^ becaufc he is bound by fpcdal 
I. Bum. 23. words in the obligation. And here the debt, which incurred in 
a. Brownl.2c6. ^j^^ ^^g of the admin ill ratrix, is her debt. And in Z>y/r, 6.£//a'.6. 
^Sen 54 76 t^' ^'* ^^^ aftion is brought in the debet and dcthict^ for rent arrear 
I. Mod. 185/ in the time of the executor, and admitted to J>e good. — Popham 
Palm. 116. accord, for fhe being charged with the rent in her time, it accrues 
Stiie% 118. by reafon of tlic profits of the land which Ihe herfelf received, 
t>o^* ^o^ and therefore fhe is charged, having quid pro quo: for if an cxcoi- 
I. Vcnu 171. ^^r ^^^li 3 l^^*c for years of land of the value of 20I. per annm, 
I. Sid. 266. rendering lol. per amwm rent, it is aflets in his hands only for lol. 
3. Mod. 327. over and above the rent.— Fenntr agreed to this opinion ; and to 
*-^^;^*^^*- 5 56- that purpofe cited 10. Hen. 6. pi. 11. that the hufband (hall be 
i^Mod.*7.*' charged after the death of thc/eme^ for rent arrear in his own 
a. Bic. Ab.23. time, bccaufe he received the profits of the land; fo as the rent 
443. wuciij. grew due in refpcft of the occupation and taking of the profits, 
S. Co. Dig. aoi. and therefore Ihe is chargeable, and not merely as adminiftratrix. 
—Clench agreed witli them. Wherefore it was then adjudged 
for the plaintiff. — N6te. This judgment was afterwards revcned 
in the exchequer chamber for the point in law; for all the 
Justices of the common pleas, and Baro:ns of the exchequer 
held, that flie ought to be charged in the detinet ; becaufe Ihe is 
charged only by the contraft of the inteftate (a). 

(a) The reverfal of this judgment is Jac. 545. Cro. Car. 16^. i. Mod. |S$. 

not mentioned In the report of this cafe, i. Vent. 271. i. Sid. 266. 342. 37> 

5. Co. 31. b. but it is there faid by the edi* 1. Jones, 169. See 16. 4 17. Car. s. 

tor to liavt been often denied to be Uw . Cro. c . S. 

Cas»36. Leuknot agawji Huntley, 

AMte, 593. 

A debt cannot TTR^O^^ °f ^ judgment in the common pleas. The cafe waj 

be attaclied by "^ Lewknor brought debt againft Huntley^ who pleaded, that on 

the cttftom of John Jaques affirmed a plaint of drf>t in London againft the fii 

^^^^^^^ Lewknor ^^ and by the cuftom there attached the debt now df 

Sic pbimiff*" niandcd in the hands of the faid Huntley^ and pleaded the recovci 

iwear hit debt ^^^ judgment there. The plaiiitiff replied^ that bc^ie d 

¥j tttoraex. Ante, 184. 593. a. BU )le^. 789. 

attadunen 
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attachment, Jaaues brought debt in thff queen's bench againft the • I>iv»rNOR 
feid LcwinoTy for the fame debt; whereupon he made an attach- o^amfi 
mcnt whilft that fuitwas depending. Et hoc, i^c. Upon this ""^''*'*^* 
plea, Huntley there demurred in law, and it was adiud:gcd there for 
Huntley: whereupon Lcwhicr brought error. — The lirft errdr 
affigned was, Becaufe the cuftom is alledgecl, that the plaintiff 
fwore Ills debt by attorney. — And Poph a m held, that it was againll 
law tliat one fhouid fwear his debt by attorney. — Scccndiy, Be- 
caufe thfc debt is attached in Huntlef^ hand, before the day of 
payment upon the condition, and fo before it was due. — Poph am 
faTd, that it could not* be a good cuftom. — But it was moved, that 
herein die cuftom might be reaionable^bccaufc it is fiot to be paid 
before the day of payment. But in regard that the Icfler fum in 
the condition is a prefent duty, it might be attached prefcntlv ; 
and by the judgment in the attachment, the debtor is dif- 
charged againft his creditor, and become chargeable to the plain- 
tiflF in London ; fo that after the day of payment he Ihall have hij 
execution againft the debtor, and not before. Fide 22. Ediv,^.pL'^b, i.utw. 994. 
Bot Poph AM faid. That the judgment herein was unrcafonablc ; 1. Browni. t j. 
for the creditor hath not above one year d-fratlonarc dch'itur):. And '• ^^' ^'S- 4-<'- 
if the debt might be attached a full year or more before the day of 
payment, he may never hear of it before the year be paft,and fo be 
defrauded of his debt. — But Daniel, /I^vVf?;/*, fald, that the time 
ifrathnare debilum^ is a year after t\\c^ execution f'.icd, and not Lur. 094. 
forthwith after the judgment; and execution cannot be had until i". u'on.'s?. . 
after the day of payment. — Popham demanded. Whether this '•^^^'J^'^p''^^* 
•'jucftion was moved in the common pleas ? Daniel aiifw-cred, that '' ^*'^ -5^' 
It was not ; but that the Cole qucftion there v>as, in regard Jaques 
had begun a fuit in the queen's bench againft: Lcvjhio}' tor his Ante, 1571^ 
debt. Whether, whilft this fuit was d-jpcnJing, he might make 
«n attacliment in London, by the cuftom there, of another debt 
due to Lvzvknor? And it was adjudged, that notwithftanding 
this, the debt in the hands of Huntley might be attached ; for there 
Was not aiiy fui|t commenced for it in any court. — Popham and 
Clench, and Fenner, ahfente Gawdy, agreed, that this at- 
tachment was good notwithftanding ; but they :ili held, that the 
attachment of this debt before the day of payment cannot be ; Ante^ 184* 
JJthough it were moved, that the cuftom in this point is good and 
teafonable, and fo it hath been always allowed ; and this is to be 
intended betwixt citizens and merchant'-.. And if it be not there 
tlllowable, there (hall never be an attachment ; for if it cannot be. 
before the day of payment, ihe defendant before that time may be 
out of the atv, or clfewhcre ; againft whom there cannot be any " 
attachment {a). 

ia) Ld. Ch. B« Comyns, I. Dig. 47.4. fays x'n !>Ion taken Is, that If'tlic firft f'cbt be due 

ttuscafo, an<i ihc cafe of i?<i//o« v Slv-iey, at tlic time of the pla nC» the fee md debt 

iste, 284. feem mif-reporttd ; and in the rnay be attached jil'houc.h the day of itbp»y- 

leport oif the Utter cafe in 3. Leon. 236 mint !:> not then arrived. 
f. Lut. 9S4* i« Roll* Abr. 553. the di - 

Afterward, at another trae, another error was moved, that 
the cuftom is alledged, that the plaintiff Ihould fwear his debt j 
and John Jaqufs was plaintiff ; and the record is, that Thomfti 
JafMes fware the debt, who was a ftranger and not the plaintiff. 
•—And that was held to be incurable, and could not b:: amended. 
Wherefore the judgment was ixjverfed . 

CftOs ELIZ. PART IK B b b ^VxWv^XtV 
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^^•* 3^ Skelhorn agabift Harrifom 

If bail in a. Jn. a ctION UP0\ THE CASE. And declares^how htbron 
^Z!h^k!]T a Plai"^ of d^'^^ "^ ^^"^^^ againft one AWAy ; and that 

10 remove the cuftom o( London is, that if any DC arrcftcd there upon fuc 
cxufe, procure plaint, that he ihould rem:tin in prifon until he found twasu 
othcrt ^'hom pernors for his appearance de die in diem quoufque placitum detnm* 
inSft^trto '"' • A"^^ ^'^^^ " '^^ ^^'^^^ condemned, he (hould render bis b< 
be bail in the Or pay tlic condemnation : or othcrwifc the plaintiiF might t; 
foprrior court, his execution againft the mainpernors. And aUedgetli, that the * 
•naftionon the fendant and one Peter Houghton became bail for tills adion 
"cm'fo/thl"*^ icwt/d// ; and that tlie defendant, witli an intent to defraud a 
aJ^xxT ^ hinder the plaintiff in the faid fuit, procured an baieas e$r^ 
Ante, 62S. out of the exchequer to remove the caufe thither ; and that 
1 RoU.Ah.ioi p^'ocured and hired one Pr/Vr and one iV/, whom he knew to 
Cro. jac* 6o2, insufficient, for 20s. given to them, to be bail there; and tl 
he informed the Court that thcj' were fufficient ; whereupon Pr 
and Pit were received as bail in the exchequer ; and tliereby t 
defendant and Huntley were difcliargedof the bail in London: a 
that afterwards the plaintiff procured a procedendo (a) ^ and h 




Motir, S36. againft Iiim, mn againft his iw///;//»o;/^m ; whereupon he broug. 

z.BuliUsS6, this aftion. Tlic defendant pleaded not guilty, and was four 
not guilty f^uc-ad tlic procurement of tlie habeas corpus^ it quH 
tefidnum that he wa^ g^i^'^y- — ^^^ i^ ^'2ts moved by Tanfiel 
and DoDF.RiDC'.E, that upon this verdict the aftion is notmaic 
tainable ; for the hirin^^ of the bail is not material, nor is an 
prejudice to the plaintiiT ; but the nllowing thereof in cour 
vv'hicli ii the :;cl of the Court. Wherefore an adtioir lies not 
as 21. Ed-ui', 4. pU Tl, ii. A:h! here, the information of the (k 
fondant is no caufe to accept them. — But the Court ufeth t 
e:;aniine them upon oath, wliich was the caufe of allowance 
and tiierefore the defendant is not punifhable \ and what is dor 
jr.uici*illy cannot be puniihcd ; as 9. Hen, 6. pi, 60. 12. //r». ( 
pL 3. 2. Rich, 3. pL 10. — And Tanfield moved, that of foir 
tilings put in the declaration notliing is: found at all, and thcrefoi 
all i> i!l.^ But l-ecaufe it appeared upon xX\zdorfc of the writ, tbi 
the juiy h:id found him guilty of all, except the fuing of tli 
habeas ciri'iis^'ii vvn.; held, that the record was mi f-cer titled, and thj 
it IhoulJ be amended ; and it was fo ordered accordingly. — Alt 
HAM, fcr the plu'rit]£\ moved, that the adlion well lay ; foral 
though the hail was allowed by the Court, tliat proceeded upo 
mif-infonn^.tion of the party, who is punifliablc for that all 
fuggeilion, bccaufe he hjd deceived the Court. For the ftatui 
Kii iVtihn, I. cap. .^o. provides, that deceits to Courts Ihall l 
puniihcd, hv v/Iiomfocvcr they be, by iniprifonracnt ; yet thJ 
doth not hmder but that an :»ftion upon the cafe may well lie 
as II. Hen, 6. pL 8, and 21. Edw, 4. pL 22. Sa where a pre 
teclion is call qitia profe^rus^ and lie doth not go beyond fe 
aftion of deceit lies, as 20. Hcn.b, pL 10. and 44 EJwl^,pl,i 
Wherefore, &c.— Gawdy and Popham held that this aAic 
well lay for this falfitjr. But, becaufe tlie vcrdift was not fill 

certified, tliey ordered that it fUould be amended : vad thtD tb 

4 
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•uld difpute the matter. Et adjoumatur. — Afterwards it wai Sicilho«n 
Jy certified, and adjudged for the plaiiitifr. uIk^iLm. 

Riggs agaifift BuUingham. ca$i 3s. 

SSUMPSIT. Whereas he was feifed in fee of the advowfon of a grant ma-fcto 
Beckingham^ in tlie county of Lincoln ; inconfidcration that lie, thcdefcixiama/ 
die defendant's requeft, by his deed, dcdHJlt et concc(ji(fct to the ^'^ ^"^ ''l^'fi 
endant tlie firft and next avoidance of the faid church, the de- '^^,1^^^^^^^^ 
idant, 22. Auguft^ 37. Eli%. afTumcd to pay to the plaintiff 100!. an.j wiIi fu'pjl^rt 
:. Upon ^on aJJ'umpfu pleaded, it was found for the pJaintiflf, and an adtionon a 
aiages afleflcd to an'iool. And, after verdift, it was moved in ar- <""t>rcqucnt pro- 
\ ot judgment, that this confideration is pail, and therefore not "^l"^*^^'^^^^^ 
iicicnt to ground an ajfampfu ; for there is not any time of the ^li^'^^^ihc g'ant 
int alJcdgcd ; and it might have been divers years before the afr was made. 
npjit made : and being a thing executed and pall, no ajfumpjit-^i- Ante, ^:), 
wards can be good ; and in proof thereof, Dyer^ 272. Hi4nt v. '^^^' ^^* ^^5- 
^ies was cited. — But all the Court refblved to the contrary ; i. Roll. Ab. 13. 

the grant being made at his requcfl, it is a fufficicnt conlidera- ^^^o- J*c- »8. 
n,altbough it were divers years before; efpecially being to the dc- ^*J^' ^^^ 
idant himfelf, the confederation Ihall be taken tocontinuc. But if Moor, 854^"'* 
J grant had l>ccn to a ftrangcr, and not at the dciendant's requell, i.Bac. Ab. i;3. 
aad peradvcnture been othcrwife. — Secondly, The declaration is 
t good ; becaufe there is not any time or place alledged where 
J grant was made. — Sed mn allocatur: for it is but an inducement 
tile aftion, and therefore needs not to be fo prccifely alledged. 
hercforc it was adjudged for the phintiiF. Fide 29. Eliz, Marjh 
Kavcnsfordy AnU. 59. 

Michaelmas Term, 

41. & 42.Eliz. In the Common Pleas* 
Sir Edmund Anderfoii, Knt. Chief Ju/iicc* 
Thomas Walmflcy, F/q. t 

John Glanvile, 7./^. ' I Jujlices. i.^C. H 

George Kinglmil, Efq. J 

S^r Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor GeneraU 

Marrow a^iiinjl Tiirpin. 

t^njler Tenn^ 41. F.Iiz, Rtll 2485. 
|EBT agkinft the dcfcnd.tnt, as adminiftrator of Gcdrge Turpm if the adminl- 

for rent arrcar upon a leafe to tlie inteftate, incurred after his ftmror of a kf« 
tb. The defendant pleads, tliat before the rent incurred, for ^^^ »^!^'* ^''« 
ich the aftion is brought, he aTigned over the rftate and term ^7"*' '''^.'^^*'''» 
I ftrangcr, who entered : and the pIp.intifT, knowing of that rem f^mihJ^ 
If, had afterwards accepted of ihe rent from ilie flianger, htf srr.jrnec, cannot 
Ig then poflcfled, &c. and dcirlanded judgment, ^c. And it ^'"'"J'f ^«^^ 

thereupon demurr^^d. The fole queftion wa?, Whether an •s-^'"'^ ^*^* •^^ 
liniftrator fhall be charged for the rein arrear after the grant ?— rorsofTcrrtf- 
I it was dearly rcfolved, that hcfhould not': for, if he fells the t« :Jn;ait'ri* 

frrr.r. 
^'^^•* 555* Mror.rtoo. I. Saund. »4o. a. Aivd. I't,'^. %, V«Mtv&. Y^^« 
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term for the payment of debts, it is not rcafon that afterwards he 
Ihould be charged with the rent alfo ; cfpecially in this cafe, where 
the leflbr had knowledge of the grant, and accepted the rent from 
the grantee. And the cafe adjudged in the queen's bench, 29. Eliz, 
IValkcrv, Harris^ w^as denied by Anderson, Walmsley, and 
Glanvile, to be law ; for the leffee himfelf is not chargeable with 
the rent after the granting over his eftate. And they held it to be 
Bnreafonable, that the grairtor fhould be always charged for the 
grantee's inlufhciency. Wherefore it was adjuaged for the defen- 
dant (a)» 3. Co. 24. Ifalker^s Cafe. 

(a) It is faid in Latch. 260. that no port ; and in 4. Mod. 76. it is dented tobt 
judgment was given in this cafe. Sedvide law. Sed vide 3. Co. -14. a. Pop. no, 
2. Vent. 2IO. In 3. Mod. 316 it is faid i. Sid. 266. Noy, 97. GoakIC iso. 
CO have k>een refol/cd contrary to this re- i. Lev. 127. Cowp. ft43. Doagt iS). 

Casi a. Manhood agabift Crick. 

Trinity Term^ 41. £//«. Roll 1209. 

T^EBT upon an obligation of 8L being a iingle obligation. The 
^^ defendant pleaded in bar that, after the obligation made, he 
entered into another obligation of 14I. unto the plaintiff for the 
payment of 7I. at fuch a place and day as was vet to come, which 
the plaintiff accepted in difcharge of the faid bond of 81. And it 
was thereupon demurred. — And witliout argument adjudged for 
the plaintiff, that the pica was ill, and not any bar. 
Lit. Rep. 58. Hobart, 68. i. Mod. 225. Cowp. 47. 1. Burr. 9. 

Lamb, Executor of Drables, againft Brownwent. 

Trinity Term, 4 1 . Eliz . Roll 3252. 
On a condition TTvEBT upon an obligation, conditioned, tliat if the defendant 
^iMfcarJj* in Michaelmas Term then next enfuing, in the prerogative 

Iho-ld approve, <^^ur^ ^f the archbifliop oi Canterbury at London^ fhould give to the 
the party muft faid Drables^ his executor or adminiftrator, fuch a releal'e and^dif- 
tender a rcieaic charge from and againft him and his children, for the receipt of lOO 
marks, as by the Judge of the court fliould be thought meet ; that 
then, &c. The defendant pleaded, that the fame Term one Such 
was Judge there, and that the faid Judge did not devife or ap- 

)[1 oc- 



One bond can- 
not be pleaded 
in bar to debt 
on another. 
Port. 727. 
Aiuc,45s. 

6. Co. 44. b. 
Cro. Car. S6. 
1. Brownl. 74 

Case 3. 



to j4, for hi I 
approbation* 
PoU. 864. 

Co. Lit. 209. a. 
5. Co. 23. b. 
€. Co. 31. a. 
3. Lev. 310. 
2. Com. Dig. 

4S5- 
Duu^L 684. 

Cask 4* 

A juftification 
In (I over as lor 
■n cf^ray mult 
^Uedge the pa- 
tent, and that ycys it by mean conveyances to himfolf ; and that this cowcanJC 
w**fmadc a" thither as an eflray ; whereupon he fei/cd her, and caufcd her to 
thrpTriih * ^^ proclaimed in two market-towns next adjoining : and the plain* 
•hurch ; and tiff claimed property ; and the defendant demanding of him to paf 
ihcfi/ymurt for her feeding, that he refufcd ; and thereupon he denied to(k* 
■ctbctraverfed. jjygj. ^j^^ ^q^^. . ^^j traverfes, that he is guilty of the convcrfionat 
Ante,99. Salop. It was thereupon demurred.— FiR 8 T^ Bccaufc'hcilledF^' 
j.RolJ..'^b.«78, ^ ^ ■ not 



point any releafe or difcharge, &c. — And it was thereupon 
murred ; and adjudged to be no plea ; for that it is notalledged 
that he caufed a rcltafe to be drawn, and tendered to the Judge to 
be allowed : for it is on his part, in difcharge of his obligation, ta 
draw fuch i leafo as the Judge ihould allow. Wherefore it was ad- 
judged for the plaintiff. 5. Co. 23. b. Pojl. 864. 

Brownlow a^ainjl JLambeit. 

Trinity Term 9 41. Eliz. Roll 1630. 
TTROVER and conversion of a cow at Sahp. The dcfen-' 
•*" dant pleaded, that the queen was fcifed in fee of fuch a manor, 
and demifed it and all ettrays therein, hcc. to J-S. for life, and con- 
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lot Ae letters patents. — Secondly, Becaufe heallcdged not, that B«owNi.ovr 
he proclamations were made in the parilh church. — Thirdly, i^^^^l^fl^ 
kcaufe he traverfcth tlie vill. — And it was adj udged for the plaintiff. 

Erifli againft Rives. Case 5. 

I7JECTIONE FIRM.^, for copyhold land, parcel of the manor Copyholds can- 
^ of niftleworth. Not guiltv being pleaded upon evidence, "^^ *"= *^"*a»'«<* 
thcfc queftions were debated.-^FiRST, Whether there may '^e a ^i^^^^^P^^^^ ^P*' 
tenancy in tail of copyhpld land, without a fpecial cuftom ?— And Anrc,"59*^i?' 
ALL THE Justices agreed, that there could not, unlcfs it had been Port.' 907.' 
fo ufed there from time whereof, &c. And to that purpofe ^^ ^j^ ^^ ^ 
Walmsley cited, tliat in Hajl'ing v. Grcysy in the dutchy-chamber, codb. 368.' 
it was debated before all the Justices, and rcfolved by them, 3. Co. 8. 
that there could not be an eftatc tail of copyhold land, unlefs i.sid. 314. 
there be a fpecial cuftom within the manor to warrant it. p'^^'^g"* *^^* 

8. Mod. 13. 1. Atk. 101. a. Com. Dig. 490. 494. i. Stra. 488. . 

Secondly, They all agreed, admitting it were an eftate tail, Thcfurrendcr 
that a furrender thereof is a difcontinuance to put the iffue to his ofa«opy'\old 
aflion ; for he ought to take it fubjcft to all the inconveniencics dff^nJf^^nct 
which an eftate tail at the common law is I'ubjeft unto : for that of the cftauc!* 
is the cuftomary conveyance, and there is not any other means to Port. 907. 
difcontinue it ; and it is as ftrong as a livery by tenant in tail ; Ante, 96. 148, 
and the alienee is in by the tenant in tail, although he come in by 373* 4S3. 
grant of the lord. And there is no queftion but that tl formedon Co. Lit. 60. b. 
may be brought, fuppofing the entry by the tenant in tail, and not ^«>''»35^*73S' 
by die lord ; and fo 2i feme fhall have a cm in vita: where one is '' c^"^^^* 
alfo in by the lord by his admittance, his eftate (liall not be avoid- ,' Brow*iS'. 44. 
cd witliout a recovery in the lord's court ; for the lord ought to 79. 
have conufance of his tenant : and tliereforean eftate given by fur- Gilb.Ten. i9x. 
render in the lord's court cannot be avoided without a recovery 
there, and not by entry. 

Thirdly, Admitting that the furrender ofsL/eme covert, being itlsagoodcuf- 
fole examined, (hould bind her by the, cuftom. Whether fuch '^™»^^»/'*« 
a furrender upon her examination, made before two tenants of^'**'" copytol- 
the manor, fuch furrendcrs before tliem being ufed to bedCTtoTrwo^* 
made, be good ? — And all the Court agreed, that by (jpecial nants of the 
^ftom to warrant it, it may be good, otherwife not ; becaulc it is manor out of 
a judicial aft more proper to be done in court. — And fo it was ad- ^°""* 
judged, as Walmsley faid, upon a demurrer, in a LancaJh'trec^X^y J' ^^' ^®' ^, 
where fuch a cuftom was pleaded, and adjudged good. j^°' ^^' '** 

I. Salk. 95. 184. Cro. Jac. 516. i. Leon. 128. GUb. Ten. 3x1. 

Fourthly, Whether a furrender made to the fteward, to the Thcfurrend* 
Tifc of the fteward himfelf, be good ? — And all the Justices ©fa copyhold 
held, that it was ; for the entry is, quod furfum reddidit in manus do- ^'b^^rTh* 
mini : and the fteward is but the lord's fervant, and the furrender Sw^ himfdl 
is to the lord, and not unto him. And therefore Glanvile faid, is good, 
if one makes a recognizance to J. S. to my ufc, it may be wellac- c© Lit <o 
knowlcdged before myfelf : fo if an obligation be made to J, S. i.Salk. 389. 
to my uw, it may be delivered to me to tlie ufe of J. S. And al- 
though it wa^ here offered to prove by witneffes, that by the cuftom 
of the manor a furrender could not be made to the fteward himfelf 
to his own ufc, the Court rejeftecj it ; for it is againft law. 
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itifw Fifthly, WUcrc a copyholder makes alcafeforycars according 

ag'ii':fi ^Q jv^^j cuftom of the manor, Whether fuch a leflceupon otifisr may 

*^**' maintain an cjc^tionc JjrrK4F at the common law ? — Glanvile faiJ, 

^. iftb;ltir=2 that it had hccn fo rcfolvrd in this court, that an ejc^lone firm^ 

ot .1 copJ.oidcr li^.r^ making m-jniion in the declaration of the cuftom to dcmife, 

C4iinuin.a:n.n j^,, _B^,t Walmsllv feunod to doubt thereof. 

Cjcctiiicnt ? 

Anu,2a4.(46^) 4S3. 535. 623. 676. j.Coni. Dig, 550. Cilb.Ttn. 213. 

ca3£ c. Mills iigaifift Wood. 

Trinity 7 £rm, \\. Eliz. Roll -^oni, 
uVcvcrU AUDITA Q]'i:Rf-r.A. The cafe wa<?, That FJward Mils 
k^.lio ri;:k? -^^ and Thomas v;ere obliged in a ftatutc of 700I. to fVeod. The 
ai aiTur.jnc;;, it dcfcalaiicc was. That n Ech.'fnd Mills and his wife, before tlic firft 
lirtod^X" of-^'-A> next following, Ihould make fuch good afluranceofan 
^ .'t.i^K ' houfe to IP'oody wiih fuch covenants which he fhould accept, and 
%viuc, 396, fignify under his hand to be rcafonablc, or Ihould pay unto him 
3^?: 5^9- upon the firfl iji Augufi enfuing 350L that then the ftatutc fliould 

Poil.ia.;. y^ \o\A : and he furmifeth, that he and his fe.nc were always ready 

Moor, Cu«;. to have made the airinunce , and that ffood, the connfec, had not 
i.M.cj. 264. figiuficd what alTurancc he would accept, nor required any ; and 
''^4?/!' ' vet had fucd execution, 8:c. — And it was r'^ercupon demurred ; 
^. Lev. 137. and after argument adjudged for tnc derciidant : tor he is not 
•; Weed's Coft. bound to devife any aiiurance or eftate ; but it is at his eleftion 
-*'• to accept an tHate tendered, or the money : and there cannot be 

i;<Aiil. 690, jj^ acccptarcc, but where there is a tender on the other part)'; and 
I'f'crcforc the conufor ought to have devifed the eftate, and to have 
procured the conufcc to accept tliereof ;"otlienvife he ought to pay 
the money. Wherefore it was adjudged accordingly. 

Cm% 7. Pledj-^ard tigdinff Lake. 

A rtccvfry fuf- ''T EXANT for life, remainder in tail, he in remainder lets for 
forcri by rM4ci years, to begin after r::e death of the tenant for life ; the tc- 

bexo-^h'-i'hc "^^^^ ^'^^ ^''"^ afterwards fjfRis a recovery with voucher of hira ia 
fema(nH.er man remaiiidcr in tail, and dies : Whether tins leafc were dcftroyedand 
in rail, will not gonc ? was the qucftlon. — And all the Justices hekl, tliat it 
dcftroT a iMfe was tiot ; but tliat tlic IrlL-e might well falfify this recovery by tlie 
d^^Mun'^mad'- ^^'^'^^^ 1^^''» ^^'^ "'^^ ^^Y ^^^ ftatutes : but if the tenant in tail, 
to cftmrn-ncs ^ho had the inheritance, had fufft red a common recovery,- that 
utter the cka(h fhould havo dcftroycd all the remainders and reverfions thereuport 
ofthcitiunt for depending, and all the eft arcs derived out of fuch a remainder; 
!i^ bur. tenant for life hath not any fuch power ; and riie recovery ia 

VoTrot' ^^^'^ -J^ainft tenant for life with the voucher of the tenant in tail : 
.' " ' a'.id it would he very inconvenient if, by fuch recoveries of rcver- 

3' eo. 5,^6.*6i. fi^^^^» ^^^^s for years Ihould be deftroyed. Wherefore, &c. 

Moor, 153, 6. Co. 42. a. 10. Co. "y-;. b, 1. RoU. 306. a. Co. 62. b, Eq. Ah. 257. 3. Cam 
Dlf^ 23X. (B. 25.) 2. Qac. Ab. 543. 35c. 4. Bac. Ab. 328. Pikoc pn Recov. 124, IS5. 16a. Croiii 
pa Recov. 253, 

• Cash 8s. Pricc dgairrjf Simpfon, 

Hilary Tgrfn, 41. Plisi, Roll IOQ7. 
An "acfinlniftr;^. •"pRKSPASS. l^pon a fpecial vordift the cafe wat, Jackpin, Icf- 
fo: duranumi' A f^c for years hv fcveral leafes of divers lands, feme of them in 
Srrr^m'over ^'^^ d'^x^cfe of Torkl ft)roc lu another peculiar within the femc'dio- 
thc goods cf the c^/<^' deviftwi all thofe leafps to his fon, and made his daiighW 
jnfar.t executor, within agc his exccutrix. The mother takes adminiftiation A- 

Ant^ ziy. 5. Co. 20. 6. Co. ^7. 2. i^id. X32t 1. Roll. Ab. 91c. Pwcn,3s, ^^' '^+ 
3,^jf-/U, jSa, J. Pftr, Wills 8g, 
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ritnte minore ^etate of the executrix in the peculiar where the tcftator ^"'^J 
died, ad commodum et proficuum executricis, • The adminiftratrix %i^'^l\^^^ 
granted this term, mtrante minore at ate of the executrix, to / 
the plaintiff : Whether this grant was good, or not ? was the 
principal queftion. — The Court rcfolved, that it was not good ; 
for luch an adminiftration hath but a fpecial property ad projicuum 
executorisj but not a general property, as another executor or admi- 
niftrator hath : and thcicfbic his fale of goods, unlefs they be hofia 
ftritura^ or it be for ncccffity, for the payment of debts which he is 
chargeable to pay, it fhall not bind : but he may fuc, and be fued, 
aTjd yet his authority is but a limited authority ; and therefore like 
as if letters ad colligendum bona dcfuniVi were granted to one, there he 
may fell bona pcritura ; as fruit, or the like. 

Secondly, It was moved. Whether the aflcnt of an admini- Affcntbyan 
firator durante minore atate to the devifc of a term, or the aflent «'"i'n'ft««or 
of the executor himfclf during his minority to fuch a dcvife, be ^^^"'^ '"''"'''• 
good ? — Anderson laid, that an executor at the age of eighteen 
years may aflent : but, Whether the aflent by fuch an adminiftra- 
tion be good, or not ? they doubted {a) . («) Ante, 60a. 

Cro. Car. 490. 5. Co. 29. 

Thirdly, It was moved, Whether adminiftration fliould in ^^ an »ntdhitc 
this cafe be granted at two places, viz, the one within the peculiar, Jjfs goods in a 
the other by the archbifliop of rork, ordinary of the diocefc r or, f^pi^cJliit, 
Whether he Ihould have the prerogative in both, as he had where two fcvcrai ad. 
hmanotabilia were in divers diocelcs ? — And it was refolved, that miniftraiions 
there fliould be two letters of adminiftration granted : for tlie n»^'<^ be granted, 
archbifliop fhall not have any prerogative here ; bccaufe this pe- ^^^' 79'- 
culiar was firft derived out of his jurifdiftion. \\'hcrcfore, Sec. *' ^^^'l^' 

^ yr> -' '2. Lev. 86. 

5-^^-29- i.Saik. S5. 

Gilb. on Wills, 423. 

The Queen againjl Page, and the Bifnop of London. Case 9. 

r\UARE IMPEDIT. And made her title by lapfe, by the A difptn/atUn 
^^21. Hen, 8. c. 13. for that the incumbent had' taken a fecond ^? l^oida piura- 
bencfice. The defendant pleads, that he is and was chaplain to ^J^^ ^d'^i/iV- ^* 
Lord Morley \ and pleads a difpenfation from the archbifliop of pe„famus'y*'h\% 
Canterbury^ according to the ftatute, and the confirmation, &c. fuftcitnt ro fay. 
Upon oyer demanded thereof, and entered /« hac verba, it was de- ** «'"V««x, «i»*«. 
marred in law ; becaufe that in the letters of difpenfation the words ," "**"' ^ 7.^^* 
i^cre, mentioning the two benefices to be of fmall value, ^^unimus, Antt^^soo. 
• anneximusy et inccrporamus^^ the fecond benefice to the firft, with- 
mt the word of ** diftcnfamus'' for the taking tliereof : and, Whe- Hob. 159, 
her tlicfe words ftiall enure to a difpenfation ? was the queftion. 5* Com, oi^ 
p-And, after argument by the ferjeants, it was argued by Doftors *^** 
Iteward, Day, and Farrington, that it cannot enure to be a 
lifpenfation : for the purpofe of him who made it was to make an 
inion, and that this Ihould enure as an union : and it cannot be 
in union ; for that ought to be always by the ordinary of the dio- 
»fe and the patron ; and when it fails in the principal intejit, it is- 
roid in all : and the purpofe to make it an union appears^ for that 
die words are incorporamusj i^c, which are not ufed in a difpenfation ; 
md that he fliould hold xtjine licentia diocefana ; and that after the 
tncombcnt's death it fliould revert to his proper nature ; which 

B b b 4 trc 
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The OtrriH arc not the words of a difpenfation : and although he hath power 

«rj"/' to make a difpenfation, that will not enure thereto ; for voluntate^ 

Paoi ind the ^^ pr,te/]atc. rcpuzfnwtihu,u all is void. And an union and difpenfation 

BiSHcr of » i i ,. -f ^ ,. . , .. , ■, 

LoKiio.v. arc of divers natures ; tor an union makes or two churches one; 
but a difpenfation leaves them as before : and fuch "difpenfation of 
pluralities are called in the civil \2l\\ gratia et ftr'ifli juris ^ aula t^lofa 
\funt \ and therefore where a difpenfation was to retain a lecond be- 
nefice de dcvMllcne^ e!:fpoJit':ric^ feu pneferJatlone cujufcunqur ; and a 
college had an ?dvo\vl'on whicU became void, and they ufed by 
cle£lion to make a nomination thereto, and thejr chofe him who 
had this difpenfation, who being prefented, was inftituted and in- 
duced ; this difpenfation was not fufficient to retain, becaufe he 
had not the word ''elcftion'* therein.— But on the other fide, it wax 
argued by J!)oflorr, Crompton and Fountain, that this is agood 
difpenfation ; for there is difference between a perpetual union, 

, and a temporary />;£? z-ii.i mcumbentn : for, in the nrft, it cannot be 

without the patron and ordinary', becaufe thereby a lofs accrues 
unto them ; but in tlie focond, it may be without them by tlic 
metropolit.m : for there they are not at any lofs ; for the one had 
his prcfciitation, the other his admiflion, before that union ; and 
after liis death ir ihail revert to the lirll cftate ; and fuch an union 
in their law is galled ptiUlata dlfpenfatlo : and that fuch an union 
may be, appears by tlic exprefs words of the ftatute of 21. Hen, 8. 
c. 13. that one* fliall not retain a fecor.J benefice, " any licence, 
** union, or difrcnfaiion to the contrary, ^c." and there it is 
not intended a perpetual union; for by fuch an union two churches 
arc but cnc ; and in fuch acaf: he may take a fecond benefice with- 
out a difpenfation, &c. — And afterwards, all the Justices, ex- 
cept Andkrsox-, refolvcd, t]}at it was a fufficient difpenfation ; 
fcr it is not of nccellit)' to hav- the word " difpenfation :" but tho 
CJntter is, Whether it he in cfiod a difpenfation ? And if the cir- 
cumftances prove it, it is iulficienr. And although union is pro- 
perly where there is an annexion of one benefice to another perpe- 
tually; yet it is alfo when the;c is an unity of them in one perfon, 
which is ten:porary ; and that is here, although not fo properly as 
the oilier. Where fore it was adjudged for the defendant, 

- <^Asx 10. Marfhal ^gahifi Dean. 

To accufea miin A CTION Upon the cafe for thefe words : " The plaintiff is a 
of havirj <ur. -^A. ti forfworn knave.'* The plaintiff demanding of him where 
fn aT ui'^h'^ ^^ ^'^^^ forfworn ; he anfwcieJ, ** In I/Jhn court," hnmcndo a court 
U ainiw^bie'^ ^^^^ ^^^^^ holden. It was moved, that an aftion lies not for thefe 
^ntc, 135. 452. words ; for the calling one " forfworn knave,*' unlefs he faith 
^9. in court, is not aftionable (which was agreed per Curiam): 

then the Court here cannot know that Ilflon court was any 
court of record ; and the Innuendo cannot fielp tliat which is iiu- 
perfeft. And therefore Williams faid, it was adjudged, that 
for faying, •• Thou wert forfworn in Whltt-church court,'* an ac- 
tion lay not. — But Note, This cafe was fhewn to the Cooit 
in writing, liS. EUx, between Hern and Hlx ; and the opinion 
^i* the Court there was, that the ?i^io^ lay ; and the defendant 
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e to the plaintiflF 3I. and he releafed his fuit, and no judg- Marshal 
It was given. — And all the Court here held, that the n^^ 
on well lay ; for this aftion is given by reafon of the dif- 
dit of fuch words amongft the neighbours ; and when he faid, 
t he was.** forfworn in fuch a court," it cannot be intended, 
: that it was a court of juftice. And the cafe of fViid and 
,kman {a) was cited, that for thefe words, ** Thou art a falfe 
Forfworn man, and wert forfworn in fuch a court,"it was 
udged that the aftion lay. 

(a) Ante, 49Z. 

Thomfon againfi Butler. Caszix. 

^ a writ of annuity, the cafe was. That one granted an annuity, in a writ of an- 
to be paid at thehoufe of tlie grantor upon requeft, at the four nuity, to be paid 
ual feafts. The grantee brings a writ of annuity for rent due at ?P®" reqwc^* « 
ch a feaft. The defendant pleaded non requifitus at the feaft j and J^ J^tcTr^*'^ 
was thereupon demurred. The folequeftion was. Whether the qucft. 
nuity be loft for that time, becaufe there was not any requeft Ante, 54S. 
idc ? — ^TiiE Court held, that it was not: for by the grant- 1. Lev. 198^ 
I of the annuity, it is a duty ; and the limitation, to be paid at 
ir terms of the year, is a limitation of the payment: and if it 
re not a duty, the requeft is not material ; as in the cafe of 
ncqficr v. Capps (/?), where a fingle bond was mzAt folvendum 
on requeft, the defendant pleaded non rcqui/itusy and adjudged 
be no plea j for it was a duty without requeft. So here. 

(a) Ante, 548. 

Crawiey*s Cafe. Cas« !«• 

EPLEVIN. The cafe was, A rent was granted to t\v^o during A rent granted 
the life of J. S, to his ufe: Whether if the two die, living to ^. and ^. for 
5 the rent were gone, or no ? was the qucftion. For it was ^'*^ ^^^o(C. is 
eed, that there cannot be an occupancy of a rent, Dyrry iS6.(a) /"/inTfor hil 
\nd it was held, that it was not gone, efpccially in this cafe ; for own life. 
rent being granted to the ufe of J. S. it vefted in him by the Poft. 901. 
Hen. 8. c. 10. fo as he had an abfolute eftatc during his life ; 2. And. 130* 
I the lives of the grantees is not material, the eftate being tranf- Owen, 126.* 
-ed from them ; othcrwife it had been of a grant to an ufe be- ^y"> ^7- «• 
e the ftatute. 2.Tcr.Rcp.444. 

1) Co. Lit. 41. Moor, 664. Vaugh. 109. 200. 2. Roll. Abr. 150. 5. Co. 9. 

Coward dgahijl Marflial. casf. 13. 

'^^SPASS. Upon a fpecial verdift, the cafe was, One by his if lands be de- 
will devifed his lands to J. his youngeft fon, and his heirs, ^i^cd to a fon 
! afterwards remarried, and by another will in writing devifed ^^^ ''^*' * *^^*^® 
: land to his/emr for life, paying annually to J. his youneeft J'^'^7»'^^^^^[« 
, and. to his heirs, fuch a rent. Whetlier this fecund JuiZlll ft^e oftS 
ocationof the former? was thequeftion.— And Anderson and tator, aUowing 
* AN VILE held it to be no revocation, but that both may ftand *" «nnuity to 
hough they be by fevcral wgtings ; unlcfs it be manifeftlv ^^"^ ^''"* ^ ."? 
itrary to the firft will, or that there be an exprefs revocation ^^r'wiU 
nrcm ; but they ought to ftand together, if they may, as made Ante, 9. 
, and in one and the fame writing. And here his intention 1- 
pcar«, that he had not any purpofe to alter it as to his fon, but LnT^'iJ'* 
Ij to provide for his femcy whom he afterwards efpoufed ; and Y^iv. aioj 

wear. 24. Cro.Jac.49.691. I. Show. 537. Hard. 374. Cilb. on Dtv, lov "tS 
Wk. 59a. Comb. 90, 209. 3- Mod. 203. Sho. Caf. Par. ia6 iV«.^ ,^ 
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CbvA>» by the appomtxng of the rent to his fon, it appears that his intent 
Ma'T li^'t ^'^''' ^^^^ ^^^ rcvcrfion fhoiild be to his fon. — The matter was 
afterwards ended by arbitrament. 

caii 14. Greenfield agairift Dennis and his Wife. 

Jnwaftc, if/^ T/ITASTE hy Riihcnd Greaifxld zgz\TA Walter Dtwnt and \l\% 
w.;Vbcagainrt ^^ wlfe, lat^ v/'}fc of Gcorgf Greenfield. The writ was general, 

l^^'^^W^'anJ ^^^^ *^ ^^^^ ^^^"^ ^^^'^^ *^ ^^"^^ '* ^""#^'" ^^^^' Grtrnjuid ; and 
t?*^"<l«wlarati!n ^^^ couHt v/as fpecial, that Ci'or^e Greenfield inteoffed divers, to 
ihcwa feotf- t^e intent a recovery Ihr.ulJ be fulFcred againft them; where- 
incnt to^. it is in they fhould vouch George Graf /ulJj who ihoutd voiicli the 
h^.iofthefnnt cc^mmon vouchee, v.hich Ihould be to the ufe of George Greenfield 
'"^^ll^tb^^writ f^r'^*^' -"^ *^^cr ^^ ^h« ^^^ oi Alice his wife (tlic now defendant), 
'*''^' ' and after to the ufe of George GreenfMd in tail, remainder to his 

Khti^'nuivafir 

matter was alledged in 

: warrant the count -, for 

fui:.N. F.323. the writ ought to he fpeciaJ, and to have recited all the matter, or 

Cro. jftc 1S5. it ought to have fuppoled the dcmife of the feoffees ; for as diis 

j^Saond xi ^^^^ *^' ^^^ ^^"^ ^"^ ^^^ "^^ ^^^ '^ ^^ feoffecs, until the recovery, 

Saik. 212. which is as a limitation of the ufe by them, and not by Ac 

Dougi. 665, vouchee : it being alfo his own feoffment (wherein hi» wife can- 

i.TtrJicp.235. not take by an immediate conveyance from her huiband), it ought 

always to fuppofe the gift and demife to be from the feoffees. 

Vide Dyer^ 93. — And although it was moved, that this, bcii^ after 

vcrdift, is holpen by the 18. Eliz. c. 14. which helps where there 

is not any writ, and this is as if tiiere were not any writ ; yet 

ALL. THE CouKT held, that this was not aided but wliere there 

is not any writ at ail, or where there is a good writ, as here; 

but it v/arrants not t\\c declaration, or if it be an ill writ; they 

arc not holpen by the ftatutc. 

^^,j ^ Bufliwood (igJifjJl Pond. 

Michaelmas Term, 40. df 41. JEZ/s. Roll 1045. 

A prcfcripiloii npRESPASS of his beads, taken 22. Hov. ^g.fliz. The defen- 

t^tm.T'^aft r ^^"^ juftifics for dcimuge feafimt in his freehold. The pl^ntiff 

fJ^cViwic Ud in replies, tliat long time before the trefpafs, the parfon of D. vas 

the rfcchrarion, ft'il'ol of fiidi land in fcc, and o( common tor one b,undredjiitf 9 

is h.*'i unon ihcTCto appertaining; and 4. Kovcmher, ^g.Eliz, let that land and 

Aiiiurrt-r, but coinmon to the plaintiff for years ; and therefore put in his bcafts, 

^af:crvcr- ^^ The defendant travcrfcth the prcfcription to the common 

alicdqcd ; and found for the plaintiff. It was moved in arreft of 

judcrnunt, that this replication was not good ; for the plaintiff 

entitle? himfelf bv a leafe, 4. Kovcvihrr^ 39. Eliz, which was long 

time after the trefpafs fuppofed in the declaration (queen E&za- 

Inth boginneth I'cr reign upon the 17. Kovetnber^ IS?^.) andfoa 

departure from it and no title. — The whole Court held it to be 

ill, for wliich the defendant might liavc demurred : but in regard 

h.e liad pr.fTcd thnt advantage, and had taken iffuc, which is found 

for the plaintiff, it is now helped by the llatnte of jeofaib^ for iti$ 

but a mif-nkMding ; and therefore adjudged for the ptaintifT. 

A prcfcr-p'lon NoTE. The jury found here, that the parfon had common fof 
fi.r c inrnon I'cr on*j liundrcd Ihccp and /?;r cow.\ : and yet it was held PER CcRMM> 
jorV'vv.is well that the plaintiff had not failed in his prcfcription allcdgcd.— — 

pro%c.i rlicv.^h 

the jury find it for joo (hccp and fix «wi. Kw\t> A«-^- ^^V S**^* S^^- ^•Co.78, Butt. N. P«** 
/. Burr. 441, C^v*-p. 47. Dow^\, ijtfe. ;• Twwv^cv ^1^ « 
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it was faid by Walmsley, if the jury had found, that he Bushwmb 
common for one hundred and twenty lliecp, and fo more of poHnu 
fame kind tlian he had alledged, he had failed. 

Watfon agahfji Smith. Cah ifi. 

CTION for trover, and converfion of an obligation. — Walm- Trover docs not 
SLEY, Glanvile, and Kingsmil, held, that it lies not; for IJeforabond. 
e finds the obligation, and cancels it, trefpafs vi et armls lies ; cJ^Car. i62* 
he deftroys the thing found ; and if he receive the money, and Cro! Jac.637. 
tver the obligation to the obligor, accompt lies, and not this Hard. m. 
;on. ride R^giQcr, 106. i.Saik. 126.184. 

. /, TT BU1LN.P.S4, 

Cardinal againji Hefket, ^^^^ 

E after Term, 41. Elix. Roll 251. 
|EBT upon an obligation, conditioned, if Robert Hejket (who in debt on a 
was bound apprentice to the plaintiff) fhould embezzle any of bond, condi- 
maftcr's goods, and if within twenty days after notice thereof '*°"^.^'«P*7f 
en to the defendant, and one Thomas Hejkct, and proof thereof ^JJ r^'renf'*'^ 
dc unto them, the defendant fliould pay to the plaintiff fuch may c^z^ 
as of money as the goods embezzled were worth, that then, the dcciaradou 
. The defendant, frotejlando that there were not any of the muft (hcwthc 
intiff's goods embezzled, pro plac'tto d'icity there was not any P^*^^ ^y**®^ **• 
:ice given to the defendant and nomas HcJket, The plaintiff ;;^';;^^^^'^' 
lies, that fuch a day Robert Hejket became bound his apprentice, perfon withki 
I that he cepit extra pojfeffionem of the plaintiff fuch goods, and the operation of 
i them to perfons unknown ; and that he gave notice thereof 5- ^^^' c.4. j 
:o them, (hewing that paper unto them, under the apprentice's ^^^^^^^ 
a hand, wherein he confefTeth it. And thereupon the defendant ^k / a^that 

QUrred, ^ due notice wat 

'IRST, Becaufehe doth not (hew, in what place he became S'^tn to tlw 
apprentice, which is material. — And it was held to be a good °^*'8or. 
cption PER totam Curiam. 2. Saund.4ia, 

Iecondly, Becaufe he (hews not, that he was fuch a perfon 3' ^»^^' ss^. 

might be an apprentice by the ilatute of 5. Eliz, c. 4. — And this ^f \^^* ^^^ 

1 alio held to be a material exception ; and althoiigh the ftatute ,^ TtrmK^lj^ 
lot pleaded, yet he fliall take advantage thereof, becaufe it ia b. R. 187. 291, 
encral ftatute. 

Thirdly, That this notice and proof were not fufBcicnt ; for 
ught to have been given to them both together, and being 
zn to one at one rime, and to the other at another time, it is C''°« J*^* 3^'« . 

futficient; and this proof alfo is not fufhcicnt in itfclf, being 
y upon the apprentice's own confelfion, who is not /it- dl^nus, 
Vhereforl, for thcfe and oilier exceptions, it was adjudged 

the defendant. Vide 7. Rich. 2. " Barr.*' 241. 33. JJI/e 14. 

Hen. 4. how proof (liall be n4ade. 

The Queeii dgainft Dnir)\ cai» iS, 

[PON demurrer, the cafe was. The Couutefs cf Kejjt had retained if a comtefs re^ 
two chaplains, and afterwards took a third chaplain ; and the tain twocbap- 
rd obtained a licence and difpenlationtoretainafccond benefice, laim, and afier- 
itook it accordingly ; aiid. Whether he were fuch a chaplain ^ff* ^*"JV. 
Bright obtain a plurality by the 21. Hen, 8. c. 13. becaufe thc^^a^^^^^ 
icr two chaplains were not advanced ? was the queiVion. hold a piurality 

ioiocrand di/jpenfation, within the ar. Hen. )$. c. 13. uniU one of the other two are advancol PoiU 
• f Co. £9. ^ ii8. ItlaOT, ^61. Hpb. 155. 
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The x^Tf fK W ALM?LEY held, that he was, bccaufe the ftatnte reftrains liof 

agaiit^ the number of chaplains which a countefs may have, but the 

Dmury. number who arc to have oualifications ; fo he who firft obtains 

Wood's inft. 39. the qualification to a l>enchce, fhall retain it ; and the archbifhop, 

».lUCi)ui.393. when he makes a difpcnfation, examines not who is firft retained, 

but who is moft worthy, and he will difpcnfe but with two : fo they 

. who firft obtain a benefice by difpcnfation ftiall retain it, and the 

retaining of his lord or countefs confers nothing upon hira, but 

enables him only to the obtaining of a difpcnlation : and fo is 

14. E7Iz. Byer, 312. ■ 

And Heakh, ferjcant, faid, that it was fo refolved in the qtecn's 
bench, in the cafe of Lady Bridges^ in an information. Where- 
fore, &c. 

And to that opinion Anderson and Kingsmil firft inclined. 

But Glanvile e contra: becaufc the ftatute (hews what pcr- 
fons fhall be enabled to take benefices by difpenfation, viz. the 
king's children, or thcJfc of his council, or the children of noble- 
men, &c. which is by reafon of the dignity of their pcrfons; foof 
doQors or batchelors of divinity, &c, which is by reafon of their 
dignities ; and then follows, that countefles, &c. (hall have two 
chaplains, who may obtain difpeniations, &c. which is as mochas 
to lay, that they are pcrfons dignified to have this privilc^, being 
chaplains to fucli noble perfons ; whereby it is neceflarily to be 
intended, that none but they two arc to have that dignity : and 
when (he hath advanced two who have that privilege to take a 
fecond benefice when they will by difpcnfation, that privily can- 
not be taken from them as long as they remain her chaplains; 
and the retaining of a tliird is more than the ftatute allows, and 
tliercfore he (hall not have the benefit of that ftatute. And a pre- 
cedent of one Skiffllupy Eajicr Tam^ 34. Ellz. Roil yzZ* which 
was adjudged in the point ; and another 34. Eliz. Roll 805. where 
iflue was taken by rule of Court, tliat he was the firft chaplain 
retained ; and Eq/ier Term^ 35. Eliz. Roll 1508. between Jrcbtr 
and Couquefly where tlie fame ilfue was taken. 

Whereupon Anderson and Kingsmil changed their opinion, 
and agreed with Glanvile, that this third chaplain was not to 
have benefit of this flatute, to obtain a difpcnfation. — Wherefore 
it was adjudged for tlie queen {a), 4. Co. 8g. b. 
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Sheri ngton 'againfi Ward . 

Trinity Term, ^i.Eliz. Roll ^^^. 
A CTION upon the cafe, in nature of a confpiracy, for pro« 
^^^ curing him to be indicted for perjury, ^ro eo quod^ in an aaion 
of debt in London^ betwixt one Jchns and the defendant, and rt- 
cites the aftion, and iflue (but the aftion in London was an aftion 
upon the cafe) the faid plaintiff was produced as a witnefs, 7xA 
fware falfly ; and fliews his oath, but he (hewed not thatit wa* 
coram jiidicf^ nor that it was coram jurotor\ l^c. The defendant 
pleadcvl, that he was an illiterate man, and delivered all the pleading 
in London to the clerk to draw the indiftment, virho drew it, ^X^ 
therein millook the plaint in London^ allcJging it to bean adioD ^^ 
gacd indirimffit. Ante . i. Rc!l, Ahr. no. Vdv, 4.6. Alien, 91. 9Co« 5^ 
Sid. 15. Cro. Jac. 131. 230. . Cro. Car. 286. 315. 4x9. Strangle, 114. 691^ DongL »*V 
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debt^whereas it was an aftion upon the cafe, and delivered it to the Shirik<;t««« 
defendant, and read it unto him, as truly drawn ; and he, believing ^f^'f^ 
the fame, delivered it to the grand jury, and took his oath, auod 
billa fitit vera. And becaufe it was falle by rcafon of this mifprifion, 
the plaintiff was found not guilty ; and thereupon the plaintiff de- 
murred. — And the bar was held to be ill. But notwithftanding, it 
was adjudged againft the plaintiff, that the declaration was not good, 
foecauie he dothinot Ihew that the oath was taken before forac Judge. 
And then theindiftment was vitious, and an aftion lay not: tor this 
aftion is not maintainable, but where a confpiracy lies upon a con- 
fpiracy between two. — Secondly, They held, that this aftion lies 
not againft any, who prefers an indiftmcnt, and fwcars it to be 
true ; for it is for the oueen, and the common weal ; and if it 
Ihould be allowed, no indiftment would be preferred : fo one Ihall Ante, 14I** 
not be punilhcd for preferring any bill into tlie ftar-chambcr, by 
an aftion upon the cafe, although the matter be falfc, and con- 
tains great flander ; as it was ruled in the Earl of Lincoln s Lafe. 
The indiftment alfo was not fufficient, by rcafon of this mif-pri- 
fion of the aftion ; fo as the defendant might have pleaded nul tid 
record^ and he needed not to have faid not guilty, fo he never was 
Uritimo modo acquletatus^ any perjury fuppoled. Wherefore it was 
adjudged of any for the defendant. 

Parker agatnjl Combleford. Case io» 

Trinity Jerm, 41, Eliz, Roll 1849. 

TpRESPASS for the taking of an horfc. The defendant juftifies, a cuftom w 
-■■ as lord of the manor of Z). by rcafon of a cuilom there, that pay a heriot 
the lords of the faid manor had iifcd from time, whereof, 6cc. to "P°" ^J^^ 
have, after the death of every one dying v/itliin his manor, the beft ^^^^^ die*"* 
beaft of fuch a pcrfon fo dying, in name ot' an heriot^ which is withlo ibe 
found within the manor, and to feize and retain them as his pro- manor, is noc 
per goods ; and alledgcth, that the teilator of the plaintitf died, ^'^^ 
within his manor, poHclfcd of that horfc, and therefore he feized *4- ^«'« 3* 
tliem : and it was hereupon demurred. ^* riw 

And after argument at the bar, rcfolved by Andfr«on% Glan- J^^^^ 1J4.au 
VILE, and KiNCSMiL, for the plaintill', that this cuftom was Moor, 16. 
not good to bind a llrangcr ; for confuetudo ejl ex ccrta can fit ra- Dyer, 200. t. 
tionabHiyls^c. and if it be not grounded upon fuch a reafonable ' • ^°' '^*'' 5^'* 
caufe, it is void. And here to have tlie btft bcaft of any one q^^^' IVu** 
who dies within his manor, cannot have a lawful or reafon- 
blc beginning betwixt the lord and a llranger: but betwixt the 
lord and his tenants, it is good ; for it may be intended to begin 
with their tenures, by their agreement, and by reafon thereof 
they had their land? upon rcafoiiabie fines : but l)etween lord and 
ilranger it cannot be, or be intended upon what caufe, or when 
it Ihould begin; but it 'is merely by extortion, and therefore like 
to the cafe II. Ht?i, 7. pL 14. and 21. Hen.*], pL 40. where the 
lord prefcribes to have 3I. of cverv ft ranger who breaks his pound; 
and ruled to be void, but to bind his tenants only: and fo is the 
reafon of the cafe in Do^or and Student^ where a lord prefcribes to 
have any.purfc loft within his manor, it is void ; but the cafe in 
5. Hen. 7. prcfcription- to have the bcafts of any ftranger which 
are lying upon his land all the day, to fold upon liis land in the 
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Pakkcc nighty is good; becaufc the ftranger hath a quid pro quo. So the 

a^ainft ^^^ Qf 3,, j^cL 3. pL 1 5. ** Cujiom fof Swansy'* that the owner of 

CoMBLtroRD. ^j^^ j^j^j ^^^jj j^^^^ ^ ground-bird, is good, for the cafe which 

€0.7.17.3. tlicy have to make tlicir ncfts there. So here it is not grounded 

upon any reafonablc caufc, nor hatli the ftranger any recompence. 

"Wherefore, &c. 

But Walmsley i contra : for it being a cuftom, and ufcd from 
time whereof, 6cc. it ought to be* maintained, if, by any wit or 
caufc to be imagined, it may be intended to have any lawful be- 
ginning ; for it is a cuilom which hath been allowed and ufed 
m many places : and it may be upon this reafon, for that he had 
his refidcncy within the manor at the time of his death, and had 
the help and comfort of the lord's teiiants in his iickncfs, and 
after his death had their attendance to his funeral ; and therefore 
for the time which the lord loft in the fervicc of his tenants, as 
alfo for that he had a place to reft his bones, therefore it is rca- 
fonable, and like to the cafe o{ fwans, and a mortuary, allowed by 
cuftom, for they are not due of common right ; and hie hath a^vi^ 
fro quo by his refidency within tlie manor at the time of his death. 
Wherefore, &c. 

Glanvile. Tf this be a general cuftom which goes to the 
whole county, it might be fo intended, and peradventurc would 
be maintainable; but not as a private cuftom within the manor* 
Wherefore, notwithftanding, by the aflcnt of Walmsley, it was 
adjudged for the plaintiff* — ^And in Trinity Tcrniy 42. EU%. Roll/^* 
in the queen's bench error was brought of this judgment, and the 
. error aftigned in point of law. And the judgment was affirmed* 

Ca«ii. Emery againji Emery. 

A% award of a T^EBT Upon an obligation, conditioned for the performance of 
rdeafeof all ac- ^^ an award to be made, &c. The defendant pleaded, quid ttal* 
tions ut tali! ad' lum fecit arbiiriim. The plaintiff fheweth an award, tliat the dc- 
Anr''*i/°*" fendant Ihould releafe all adions, ut talis advifaret, k^c. (a).— And 
5. Co. 78. **^J udg^d to be a void arbitrament to refer it to the aft of another [h)i 
palm. 146. and that the defendant is not bound to perform it. 

fiard.45. Sid. Z5S. {a) Sees. Mod. 212. 12. Mod. izc^. Ld. Ray. 123. 246. s. Feer. Will.450« 
{h) References by rulci at m/T priits made to a particular perfon orftKl^oibtr as kt^U 
by 9. & 10. Will. 3. c. 15. ore frequently name^ i. Bac. Abr. 137. 

Caiih. Brook again ft Wheeler. 

Hilary Term, 41. Eliz, Rcll 204 1. 
Trinity Term, 41. £/;s. 7?^// 1764. 
A releafe of all TTvEBT upon an obligation. The defendant pleaded 2 releafe (rf 
aaions«ccq)t. LJ ai| aftions and demands, in bar. The plaintiff demands eytr 
impHediv tx- ^bcieof, and an exception of one bond was therein contained* 
fcpis all fuuj And the plaintiff replies, that that was the bond in fuit, and that 
and actions the fum excepted, and the perfon mentioned to be excepted, wcrb 
concerning It. ^W one. And thereupon the defendant demurred: for aftlond 
J-d.Kay.235. ^^j i^'yjjg being relcalcd, although he excepts the obligations, yet 
it ferves to no purpofe. — But the Cotrt refolved, mat the ob- 
ligation itfelf being excepted, all fuits and aftions concerning it 
are alfo excepted ; and that the defendant having pleaded a releafe 
generally, without any deception, and uPon o^cr demanded, a deed 
is jfhewn without an excei)tion. The plaintiff might have ple^ulsd 
nofi ffifaflum generally. Hde 39. Hen, 6, pL 15. 
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Norwood agaifift Grype. ^ase aj. 

Trinity Ttrmt 41. Elix. Roll 1209. 
TnEBT upon a finglc obligation for the payment of 81. The One deed cto- 
^^ defendant pleaded, tlut attcr this obh'gation, he and one J. S. «^ <*«crni«»c a 
made an obligation unto the plaintiff of 14I. for tlic payment ^^ an^b^^'^lj 
7I. at a day to come, in difcharge of the laid bond of 81. which the ^me, 304. yo*. 
plaintiff accepted in difcharge thereof. Whereupon the plaintiff 1. Bac. Abr, 
demurred. — And without argument it was adjudged for the plain- H-45f« 
tiflf ; for one deed cannot determine a duty upon anotlier deed. Covvp. 47. 

Whyte againji Gcrifh. Case 2^ . 

Eqfter Term^ 41. Eliz, Roll 1 557. 

■pEPLEVIN. upon demurrer the cafe was, That ffhyte and yf.vcnds.icrj 
^ Gerijh levied a fine of the place where, fur cmufancc de droit a fine 10 c. vvi» 
erne cfOj i^c and the conufcc rendered tcncmenta pradu'^ia to mytc rcndcn to^.ia 
in tail, rcfcrvin^ a rent, and by the fame fine cQucelfit quod tau-^^^^^^^/!^^ 

J' ,, ' ^ I ^ /^ ' 11. ' £ 'C lA-i J • , rent, and by tlir 

Wnta fnediila iniegre remancbunt to {ycrijh in ice, \t Irbyte ci^^^ iAtnchwc^xht 

without iflbe of his body : and, Whether the rcvci fion and rent icverfioo is co 

hereby paffed, being all by one fine without naming them? was -'^. «i -*. dies 

thcquellion. — It was refolved, that the rcverfion and rent paffed, ^'j^fj*^* *^***^* 

being by fine, and tliat it fhould enure as feveral fines. Hut if one ^ fir^*^"'^* * 

nukes a gift in tail rendering rent, remainder over in fee; tliis rcvcrnon. 

being by deed, is a good refervation of tlic rent to the donor, and **oft. 768. 79J, 

the remainder only fhall go to the llrangcr: but it was faid to be ^ 

othcrwife in a fine, and that fo is the courlc of fines. Wherefore Owc«^L*6. 

it was adjudged for the avowant, rtdc S. C, pjha 768. 793. Moor, 575.' 

t. And. 131. Pigot on Rcc. 137. 2. Lev. 154. j. Wocd'& Con. 540. i;ar«i«s, 216* Ld. Kay. 403. 

4.B2C. Abr. 3 J p. 497. Cowp. 37;. 

Trinity T(rm, ^i. £/Jz. AV/ 1417. 

TAEBT upon an obligation, conditioned, that \( Colman paid to TodcbtoubonJ 
'^ Lane at iJch a place, wirhin a month after demand, twenty <^ondii»oned to 
pounds, when and at I'uch a time as the laid Lane had a fon that obli^hid'a 
fhall or can fpeak the lord's pravcr in Biglljh, that then^ ^c. fon'that>*-/*o« 
7'hc defendant pleaded, that the laid Lane tlic plaintiff had not, ^^'•fpcak the 




&c. and allcdgclli a dem;inJ ol the twenty pounds, he. The de- iord's prayer, 
fendant demur?, bcciMfe this allc\rati'.;ri, quod habuit fAium^ qui loqui *' 8^^. 
potuh^ l^c. is not fuiHcicnt for an iliuc to be taken, and tried up- s. C.O-,vcn, 
on it ; for that it i> but a power, :;nd not reduced to an aft, and 127- 
It M not trial)!'.-, in regard tlic power is feci*et, and cannot be 
known, if it never were reduced to act. — I'utTHE whole Court 
held it to be a good rcplicatioiv, and a good iffue, and well triable ; 
for the condition Ixjing in tiic di/imictivc, he mav allcdgc the 
one or the other at his election ; and his power of fpeaking, &c. 
ihall be proved upon the evidence by thofe v.- bo had heard him 
recite it : but tlie moft apt and proper if- ue l-ad been, that he had 
a Con qui ioquutui fuity and fo have tiled a thing aftually done. 
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Laki And a cafe was cited, that iii a quare impedity a biihop pic 
CoimYh refufal, for that the prcfehtcc to a church in fVales (where 
^*^^^' parilhioncrs were IVelJhmm) could not fpcak any IVelJh \ aiv 
was taken, that tlie prefcntee could fpcak fVefjh \ and upc 
murrer, it wa3 adjudged to be a good ilTuc. Another pre 
was cited in an information by Broughton v. Price. Upon ra 
nance in pleading of a caufe, he pleaded, that he "w^speritu 
busy i^c, and fo juftifies. And adjudged upon demurrer to 
plea ; for the j^ry cannot try whetlier he be peritus Ugibus o\ 
But he ought to have pleaded, that he had been a ftudcnt it 
an inn of court, and called to be an utter barrifler. 

^^" *•• Hampton againfi Bartholomew* 

Trinity Term^ 41. £//«. Roll 1 5 14* 
If an admimn. IpVEBT Upon an obligation againft the defendant as adr 
trator plead a 1^ trator of John Bartholomew. The defendant pleaded 
^u^nii^l\r!t' ^^^^n *" ^^^^ againft him in London^ et quod nihily lie, pra 
In-y ftff . the fatisfaciendumy that judgment^ &c. The plaintiff replies, o 
piairttiff may fing thc recovery ; but ihews^ that before tliis adion brougl: 
reply SATIS- plaintiff tliere acknowledged fatisfaftion upon record. 1 
'^h^Tnl ^pon the defaidant demurred ; becaufe he doth not ailedge 
in* that judg*' ^^ judgment is entered upon that confefHon ; nor that 
mcnt was en- ment was entered, quod dcfcndens eat fine die \ nor that h 
tcTcd,orthat goods over and befides thofe which fatisfied the recover 
^^'^h^sSr*^^' was adjudged for the plaintiff; for, fatisfaftion being acli 
»//r«. ^" ledgedj he cannot plead that he had nofliing, &c. becau: 
scd vidcDoug- judgment is difcharged by this fatisfaftion acknowledged w; 
las, 452 to 45 5. any otlier judgment. 

J. T, Rep. 690% 

Casi 27. Kenfy againji Richardfon. 

Trinity Terpif 4 1. Eliz. Roll 140. 

p JECTIONE FIRMyE. The defendant pleaded, tliat the 
-*-' of the plaintiff was copyholder in fee of that land, parcel 
manor of H. which is in tlie queen's polTeflion, by rcafon 
wardfhip of one B, and that the lelTor lurrendcrcd ro tlie ufe 
defendant in fee, who was admitted accordingly ; and that 
wards the Icflbr entered upon him, and expelled him, and Ic 
the plaintiff, prout in the declaration, and the defendant ; 
tered, as lawfully he might, &c. Hereupon thc plaintiff dem 
—And it was adjudged for the plaintiiF, that die plea was il 
there is not any confcfjion and avoidance of the leafe allcdged 
plaintiff; for the aftion is brought, as of a leafe of land 
common law : and this plea proves, that the land is co] 
land, and a copyholder cannot make a leafe for years, tinl 
G-ib'T^^' cuftom, or by licence of his lord, which ought fpecially 
• «!• **5r ^^.^,j^ . jjj^j j|^^ defendant here hath pleaded a leafe by an in 
upon the queen's poflTcflion, which is not good ; nor an' 
feflion of the leafe alledged. Wherefore it was adjudged i 
plaintiff. 



Pleidins. 
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Shaw again/} Shenvood. Case 2S. 

Eafter Term^ /^\, Eliz, Roll 2^0\* 

'fjEiBT as adminiftrator to Robert Shaw for 20I. ind cotintii, that what form cf 
^ the defendant, by his bill obligatory, here Ihewn in courtV^^^*jj^j|J 
acknowledged fe recepjjfe 20I. of one Tljomas Pretty^ to the ufe of ^ifg.i^k)iv/'* 
the inttiiTiXCy folvcndum at fucli a time, quod viderctur opportimum pro ^ ^^ 
froficuo Roifcrt SbawXhcintcii:itc. And Ihews, that at fuch tiniC y^jv?!?/' 
Videhatur to Robert Shaw the inteftate Gpport7;nnm to have the Oweri, ^127. 
faid monev, and he demanded it, &c. The defendant demands Dyer, 350. 
oyer of tlie bill, which was in this manner: '* this BIM. 3- ^''- H*)* . 
** wiTXESSETH, that I Robert Shenvood have received of Thomas ^ *"^ '^^' 
** Pretty ^o\. to the ufe of Robert ShaWy and Jane Shaw his fift^r, 
** children of John Shaw deceafed, equally to be divided between 
** tlicm ; which fum I confefs to have received- to the ufes ab:T\o- .. 
" faid, and tlie fame to repay again at fuch a time, as fhaU be 
" thought beft for die profit of the faid Robert Shaw and Juiie . , -.^ 
" Shaw ; which fum of 40I. is the full bequeft of their fatlicr. 
" Ik witness, &c." Tlie defendant demanded judgment of tiie , 

writ and count, as not being warranted by this bill; and it was 
thereupon demurred. 

First, Whether this fliould be faid to be a bill obligator}? 
wcaufe tlic words are quafi in nature of an acquittance, tciiifving 
• receipt of money. — But the Court held it to be a good hi l[, 
•nd fliall be intended to be delivered to the ufe of the plaintiff ; 
for fo the plaintiff hath fuppofcd by his declaration, and the de- 
fendant hath admitted it; otherwife ho ought to iiave pleaded non 
f^fu^um^ tic. ; as alfo becaufc debt well lies for it, and notac- 
^mpt upon the lending. 

Secondly, Whether this re-payment ought to be made of How the wnri 
this 40L to Robert Shaw and Jane Shawy for vvhofc ufe it was re- *' '-'A^'* ^'sl 
ccived, or to Thomas Pretty vAio dehvered it?— And it was held '''- ^^""^"*'^- 
that it fhould be to Robert Shazu and Jane Shaw. For although the i.RoD.Abr.s',;- 
Word ** repay," is properly to him who deliveied it, yet by tiie 2.t^oii.Abr.i4<{. 
>^ords, •' to have received to the ufe, and to be repaycd when it "•'^*'"^* 3'o» 
•* fliall be thought beft for their profit, 6<:c." lhev;$ the intent to 
be, tliat it fhall be paid to thcmfelvcs, wlicn they rcr aire it. 

Thirdly, If fo, then. Whether this were a joint, or fevcrril a^""*' o^ 
debt of 20L to both of them ? For if it wc:re joint, it A^ould ^^^/^^^^/^'^^^^ 
fm-ive; and the adminiftrator of Robert Shaw could not have it. e<;uji:ytot'td'.* 
And if they wxre alive, they ouglit to join in the aftion ; and it c/i^/, ci\,arc, a 
cannot be a bill for the 20I. only. — But it was refolved, that it ^'ve-H^i^tot- 
ftould be fevcral bills to them in one deed, and ^^^cy ihould be ^'^^^j^""^^^^^ 
divided debts, by reafon of the words, " equally to be divided, ^^ j^.^ j .^^ 
**&c." And it was afterwards adjudged for the plaintiff, that he vciv. 23. 
ftouid recover his debt ^nd damages. — Note, this judgment j /^. Ray. 625* 
how that the plea is to the writ, and count. Cowp. 660. 

Hawkins agjinj} Mildmay. 0x8119. 

Michaelmas Term, 41. b^ ^z. Elix. RJl 1506. 
ACTION upon tlic cafe againft the defendant. For that iipon Anaf^iononthe 
■**• a capias direfted to him agaiiill J. S. he, being Iherift of c-*'** i«»agaJnft 
>, direacd his warrant to fuch a bailiff of a liberty, to arreft tlic ^.^^^^^I^T 
id 7. 5. who arretted him accordingly; and that the defendant, j,,^,,^;/^'^ J; 
,%dl knowing thereof, had notwithllanding, upon the day of re- thebaihffof a 
libert/ b/ virtue of his wurrani hai atwiVtA xbft Atlctv^kaLfw^ ^^'^^ V^* 
CHO. MUZ. PART il. C C C ty^wv^ 
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Hawkins turn, returned 3, non c/i hivcHi/zs, And upon this count the 
agMKji feiidant dcnuirrcd. — And it was rclbivcd by THE whole Cot 

MiLDMAY. jijat tlie writ well lay for this matter* And Anderson lai< 
iv^^".?' pi- a- the IhcrifF in this calb had returned tliat he had fcnt untc 
^//f.r^^i^g^^^^' of the lil)crty, Uc. who had given him anfwer that he 
il //f^.tpi.t. 2irr^ft^'<l ^h^ body, It had been good ; and the Iheriff (hould 1 
a. R. Ab. 563. been difchargeJ, and proccfs (hould have iffued againft 
pi. 15* bailiff of the lil)crty to bring in the body. But here, in thcp 

«. Keb. 591. c]pj^| ^afe, tiic writ abated by the death of tlie plaintiff be 

12. Mod. ^li. • 1 ^ ^ 

Cowp. 40L judgnieut. 

% rer.Rt-p.i55. — — — -^--aM^BMMiBlBiMBII^B^MM^IB^BM^iBMBB™**^— ■ 

Qj^^^ j^ Ireland ti^^'p^ft Goodale. 

Michaelmas Term, 41. tS* 42. EUx.'^In the Exchequer Chamhir* 

To fay, «'/TUf7/ pJ^K^OR of a judgment given in the queen's bench, HilL 42. i 

^'Pfvtbimfvr- ^ in an action for words againft Goodale, The plaintiff t! 

•' f-Morn; ii.i- declared, *' Whereas there was a fuit between Ireland afui one *^ 

pons iiwt he ;^ ^^^ queen's bench, which was tried by wjipritis, and the plaii 

and to add!"* ' ^^^ produced and Iworn as a witncfs before Sir Jolm Popham^ 

^btftre/uiba that the. defendant fpake thcfc words of the plaintiff to fti 

•*7««t'i" i» gers, '* I will prove him," ikxuendo the plaint iff f " forfvvoi 

jantamountto iNNPENPO i^r/W 6Vr John Pcpham, Chief Juft'ice, " and it J 

'Std!""" *' coft mtf 20I. but I will maUc his cars afraid.'* After verdi 

Ante, 2*21. ^^^s adjudged for the plaintiff, and now affigncd for error, 

the words are not a6tionablc. — But all the Justices 

Barons held, that the aftion was well brought; becaufc 

words are very foandalous. l^o fay that he will prove him 

fixjorn^ flrongly imports, that he affirmed that he Was Jorfiv 

for otiicrwifc he cannot prove it. And in faying that he 

forfworn hefo^-c fuch a Judge^ is taniajnount as if he had aflin 

tliat he wa-^ perjured, 

>kading. A SECOND Error afligncd was, Becaufc the defendant pie: 

iuftiiication ; and the plaintiff replies de injuria fua propria, 

And the jury found that the defendant fpake the words, mt 

forma^ prcut the plaintiff had declared, which is not a good 

dift upon this ifTuc ; for the jurtitication is part of the iffi 

And a greater part of the Judges and Barons conceived 

be an error. But bccaufe it was informed, that the recorc 

not wxU certified, they would advife tliereof. 

CAtia. Cockeyn and J.S. againft Dame Hawkins. 

A writ of error 17 ^^^^- ^^^ ^^^^^ ^^ ^^^^ ^^ ^^^^ queen's bench by j 
may be brought Hawkins againft one uintoit^ the plaintiffs in the wr 
iathecxdK<iucr error were mainpernors, where the faid D. Hawkins reco 
chamber apon a againft /inton \ and upon two feire facias' againft the mainft 
'ur*/!wli" had judgment to recover againft them. I'hey brought c 
"aKainirbail.. ^^d afiigncd for error, tliat there was not any capias adfatisfi 
Voik. 733. dion awarded againft the principal, before thefe fare ft 
Ydv. i«;7. -^"^ '^ ^^'^^ moved by Sxic, that this writ of error lay notb 
Cro. jac. 171. 27. Elix, c. 8.: for it gives not error upon a judgment in i 
CrcKOmr. ^00. f alias ; for the ftatuie gives a writ of error to the parties! 

•^^» adion, and not to the mainperr.ors. — But it was held by «1 

Jon«, 305. ^ ^ ^ 

iimtrm. )^cdvi<i« CfO. Car. 464. U. Raym. ig. Aiuir. 2S7. Stra. 1102. 2* Bac« Abr. »is* a 
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JuDols and Bahons (except Periam and Glanvile) that a Cockkth, &c. 
writ of error well lies for the mainpernors \ for this fuit agaiiift *r'»*V' 
tfiem, is a fuit within the intent of the 27. Eliz. c. 8. and is in "^''''^'*'** 

nature of aii adion of debt* For, as Littleton is, a releafc of all Ante, jgi. 

afiions is a bar. Wherefore being certified upon a writ of ^*^' 5®S' 

dimsmtiOM^ that a capias ad fatisfaciendum had been before awarded, 

the judgment was affirmed. 

Price's Cafe. Casi 3, . 

rRROR of a judgment in the queen's bench. The error aflign- The exchequer 
•^ ed was, Becaufe one of the parties was dead before the judg- adm7t^^ blu"^^ 
ment; and it was moved, Whether they had authority to examine and fir*r»ific 
fuch errors ? — And it was held by all the Judges and Barons, can examine 
that they had: and if it were denied, it ihould be tried by a jury ^to" s:» faa. 
in the exchequer chamber. — And it was moved, that tlie party ^™' J^^* ^^'* 
being in execution might be bailed. — But it was held, that they («) See Cro. 
had not any authority to do it ; for tliey have authority only ad i^^, 5- 'o^- 
txamlmndum errores (^7). a* LeT'tg^* 

I. Vent. 207. a. Mod. 194. thac it cannot* 
Bot fee 3. Jac. i. c8. 4. & 5. W. & M. c. 4. 13. Car. 2. c. 9, Impey, 532. 
itCionp. 345. and i. Bac Abr. a 13.;^ no/ir. 

Harpool a^ai/i/I Miller. case 4. 

Hilary Term, 38. Eliz. Roil 363. 

pRROR brought and affigncd ; For that an aftion upon the .^ir. if an attor- 
cafe, upon an ajfumpfit brought againft Harpool by bill, being "«/ *»' /-irr* c«n 
an attorney in the queen's bench, and not in cuflodla marefchalli -, ^1^'^?''^'^"^^ 
Jit being an attorney at lar^e, and not any of the clerks of that "m king'-s b^h. 
cOart ; for fuch an attorney is not upon record there, and can- ' ^ . 
notfue, nor be fued there : and divers precedents were Ihewn, i.vc.iMogVaf^L 
that where they were fued or did fuc by privilege, it was as clerks Hob. 177. '' 
3f the chief preij^notary, or other clerks of other offices, and not ^^- Ray. 343. 
)thcrwifc; and for that', v':(k i. Urn.']. />/. 12.^ And it was faid, ^3> 
hat this was not any matter concerning the jurifdi£lion of the ^^'^^J/^^^' 
}ourt.— And divers of the Juftices held it to be error. ^oui\.\i^' 

Thc8ECONDERRORa(rignedwas,Bccaufetheplaintiffdeclaresin g)u. u\x\% not 
n affumpfit^ Whereas there was a fuit in the ftar-cham!)er, botween ^^^.trnanct {qt 
ne Coldwel and the faid Miller the plaintiff, wherein Harpool was ^" attorney to 
>licitor for him; that Harpool, the defendant, V\confidcration ^j:^^^';^,^^^^^^ 
f a quart of wine, affumed to fave him harmlefs from all cofts froni cofts. 
nd charges which fhordd l>e awarded againft him in die faid fuit. p 
.nd allcdgcth in faeio, that the faid caufc was aftcrwaids difmilicJ, "^*">7i» x* 
id that 81. cofts were then adjudged againll Miller tlie plaintiff' ; and 
lat thereupon zfubpetna was awarded to pay thefe colls, which hi* 
ad paid, &c. It was moved, that this is a void confideration ; for it 
maintenance, and therefore unlawful.-^ And of this opinion was 
Valmsley, and fome other of the Juftices. — But Anderson 
nd Periam held, that it is not any maintenance; for he dotli 
ot aiTame to expend the cofts in fuit, but to fave him harmlcli 
rom thofe which Ihall be awarded, after that they be av%aid- 
1; which may be lawful. Wherefore, &c. — But the caufe was 
fterwards compounded, in regard the privilege of the queen's 
tnch Ihould not be drawn in queftion. 

C c c 2 WVAuuv 
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Caii $. William Forrh againft Thomas Harrifon. 

Trinity Term, 4O. Eliz, Roll 359. 

To debt on A T^EBT on a bond of aool. dated 13. September^ 39. EBz. cor 
^^^^^^' ^ ditioned for the payment of lOol. at his houfe in Cheaffide, c 
JJ^^/^^Jythc 21. January next enfuine the date hereof. The dcfenda: 
at the piaintiiTi pleaded, that he, on the 21. January then next following the da 
houfe in C^^- of the condition of the obligation aforefaid, paid the faid lOol. J 
ftdi^ A ThtA of ^hc plaintiff's houfe in Cheapfidcy fecundumformam et effefium m 

£:r;:i^r duionis pr^dia.. b hoc, wc. 

*iWx' without It was thereupon demurred in law, Becaufe there is not an; 
mentioning the parilh or Ward mentioned, where the faid houfe fhould be; fo tha 
parifti or ward ,f ifl\ie bc taken, there cannot be any venue, — Secondly, Becauf 
wiTfituated"?! ^^ alledgeth payment on the 0.1. January, pojl datum conditims, 'dc 
bad*. '"* * " *"d ^c conaition hath not any date. — And for thefe caufes th 
Ante, i66. plea was adjudged to be ill, and the plaintiff recovered. 

^'^^t' fl'c^^' Error thereof was brought; and the error was aflignw 

c«RulI.Ao.6z2. . f., J 11^-iriT 

Suunf, 154. Jtt matter ot law, and argued divers times before the Judges am 

Cro. Jac. 150. Barons ; and all of them, except one, agreed, tliat the feconi 

307« exception was not material ; for the condition and obligation ar 

ft. Hawk, a66. j^^^ ^j^^ jg^.^^ ^^id the date of the one is the date of the other 

and when he pleads, that he paid itfecundum formam conditiom^ i 

fhall be intended to be well enough poft datum obllgationls ; and tb 

other is void. But for the firft exception, 

Anderson, Savell, and Glanvile, held the plea to be goo 
enough ; for the payment alledged opud London, in his houfe ? 
Cheapjide, is good ; and it is not of ncceffity to alledge a pariiho 
a ward, no more than where a thing is alledged to be at Brifi^ 
or any other city ; and all the writs of right and pracipes arec 
amefluage xwLondon^ without naming any parilh or ward. Where 
fore, &c. 

But Periam, Clerk, Walmsley, and Kingsmil, heldtl 
plea to be ill for this cAufc : for it ought of ncccllity to bc allcdg« 
jn what parifh or ward the houfe is, for the trial. As where pa; 
ment is alledged at his houfe in any county, it ought to be allcdj 
cd in what vill it is, for the venue to have a trial. And fo 
^,Hen,b, pL ^6. that a parilh and ward in London, areas 
vill or hamlet m other counties ; and what hath been always ufe 
and obferved, is to be taken for law. And of thofe pariflies ai 
wards, the Court may well take conufance : and die prothonota: 
of the common pleas, and Kemp, fecondary of die queen 
bench, certified, that their courfe always hath been to plead ^nya 
done in London, to be done at fuch a parilh and ward, for tl 
%*enue, tffc. And for this defeft, they held the plea to be ill; ar 
that the firft judgment ought to be affirmed ; and the judgmci 
was affirmed. And afterwards {ut audivi) Savell agreed to th; 
opinion, &c. 

Pric 
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Price agai>ift Price. Case «• 

Eafier Term, 41. £//«. ^c// 199. 

UROR by the bail; For that judgment was given againft him kfcirtfjcUt 
upon 2l Jcire facias^ where no capias was awarded againft the againft bail it 
icipal before tlic/cire facias awarded againft him.— And it was ^^^"^^^^^i. 
1, that the writ of error well lay in tliis cafe for the bail ; and av^rte/aJaOnft 
judgment in the fcirc facias was reverfcd. And tlic like writ the principal, 
allowed bet\i'ceu CqUs and Babington% Ante, 597. 730, 

L. Raym* %%^ 
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42* EliZv I^ the Queen's Bench* 

/ ... 
Sir John Popham, Knt. Chief Jujllce. 
Sir Edward Fcnner, Knt. 1 

Sir Francis Gawdy, Knt. \ Ju/iiceu 

John Clench, Efq. ^ J - 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General 



Casli. Pigot againji Gamifti. 

AntCy 678. 
A guardian by / ■' ^HE cafe was ROW moved again. — Popham held, that if the 
nurture cannot I deviie had been that he fhould make Icafes in the infant'* 

"^^Vtte'in' "^"?^' *^ ^^^ *^^^" ^^^^ ' ^^^ ^^ ^^"^^^ "^ ^^^ *^" ^^^^^ 

fanfs hnd'! 5"] l^afc of the infant, who cannot make any ; and none may autbo^ 

•«/#, 678 nnd rize any to make icafes in the n^me of another, but of himia 
tbtcafcitlHrt whofe name the Icafes ought to be made : but it feemeth, as the 
fited, devife is in this cafe, that he is but ^ guardian for nurture, and 

^'e' ^T' ^^' ^^ ^^^ ^^ make any Icafe at his pleafure ; for he might then make 
Powcloni)^? ^^^^"^ ^^^ ^'^ hundred years : and here he cannot make but leafcs 
»^ ' atwill. — And of that opinion were FENNFRandCLENCH. Whcrc^ 

fore, ab/cnte Gawdy f it w^ adjudged for thp pljuntiff, that the 

Icafe was void. 

Caii 1. Bereblock agahji Read, 

/« executor or T^EMURRER. Thc cafe was. That Berebhck having rcco^ 
oueh^to'^Ta vered in debt in thc common picas, a writ of error was 

debt due by brought; and whiift it was depending he acknowledged a llatutc, 
Judgment, be- and died. Adminifl ration was committed to the defendant, who 
foreadcbtapon brought a new writ of error ; and whiift it was depending, cxecu- 
* ^atutc^orre- ^j^j^ ^,^j, £^^j upon the ftatute ; and afterwards the judgment af- 
■n^oldcrdate; finned in a fare facias upon that judgment. Thc defendant pleaded 
but if tlie goods all this matter ; and that at the day oi t\\\% fcirc facias brought, he 
arc taken on a had not alia bona than thofe goods delivered to the conufcc. 
TT'i ^^hT^ Thereupon the plaintiff demurred: 

had*not^A>L TANFirLD, fcr the plaintiff, moved, that this was not any plea 
ciiaLonapricur, for thc matter thereof ; for tlic judgment being firft, and the ad- 
Antc,584- miniftratof having conu fane c; thereof, as he liad by bringing thc 
Poft. 821. y^^YYi cf error, it ought to be firft fatisfied ; and although the goods 
i.Roll.Ab.926. "^^'^^^^^^^"^ ^^^ execution upon the ftatute, yet the defendant (al* 
Co. Em. 157. though he could not have pleaded it, becaufe he h^d not day to 
YcN. 29. plead) might have remedy for it by audiid qucreloy ajid fohelp him- 

j.Vcm.a94. f^lf ; and thc firft judgment is always to be firft fatisfied r as 
l*Co.6o. a. ^" ^^^' 4- /^^- 21. 6. V 7. Eliz, Dytr, 232. and Dyer, 80. Thc pica 
5. Co. »8. 8». ^Ifo is not good for the form ; for he pleads an extent of the goods, 

I.Leon. 328. J.Sid, ai. Vaugh. 04. SMk. 80. Ld. Raym ^7. 2. Bac. Ab.433. VftRUWU 
a. Vqit# J8^. 3. Peer, WJI. 402. H^^f, tcm. Tal 217. D0U5I. 452. |. l^crm I^^, 690* 

ana 
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rercd to tlic conufee ; aiui lie doth not hy per facramentHm^ Bebfblock 
ought to be, as Dyer, ico. is. He pleads' alio, that he had ^^''Z[ 
a alia bona prater, &l\ wliich is repugnant to the pica after, 
IherifF had taken all the goods, fo he had not any goods at Ante, 5S4, 
'efor this 4. Edw. 4. pL 13. 20. Hen, 7. pi. 27. Whcre- 

;ainft that it was moved, that this plea v/as good for the mat- 
both are debts upon record, although the one be pui/ne to 
• : for as a puifne obligation may be paid before an eigncy fo it 
)rds. In 20. Eli%. Truxjhn v. lurney, it was ruled, that a 
lall be paid before an obligation; for it is a debt of record: 
; he could not have time to diliurb the execution ; and 
I it is not reafon but that he fliould be helped by pleading 

and it fhall not be faid to he a devajlavity when there is 
fault in him. And although it was faid tliat he might 
audita querela to help him, that is but a fmall remedy, that 
d anfxyer of his own proper goods, and be put to fcelc h'u 
againft a ft ranger, who pcradventure is not able to fatisfy 
ich would be mifchicvous to an executor. Wiiercfore, &c, 
ER held the plea to be good ; for, although where two 
Its are againft a teftator, the executor ought firft to fatisfy 
judgment, for it may be pleaded in bar againft the other ; 

not fo for a ftatute ; for the execution thereof is againft 
utor without anfwer ; and therefore it is not any dcvajlavit 

in regard he could not have prevented it : and an audita 
ies not, becaufe the conufee haih not done any ad to dif- 
he execution. Wlvcrefore*, &c. 

[AM held, that an audita querela lies, becaufe the fta- 
ppened not to be put in execution againft the admini- 

and if he will not fue it, it is his own default, and he Ihall 
;;cd : and it is clear, that the execution upon the judgment 
3 be before the execution upon the ftatute : and there is not 
ult in the plaintifF, and he hath not otherwife any remedy ; 
e will not help himfclf when he may, it is reafon hefhould 
idiccd. — As touching the exception of per facr amentum pro- 
^OPiiAM, Gawdy, and Fanner, held the plea to be ill. 

the matter, Gawdy fpake not. Et adjournatur {a). {a) Thrscaib 

1 fcvcral limes ; but in Mich. Term, 45. Eliz. upon conference with the Judges, ^ StrjcaoU ini>^ 
as held to be gpod, and judgment giveo for the defendant. Poll. Szj. 

Ponifreit againft Brownfal. ca^e -. 

r upon the 32. Hen, 8. c. 9. and demands lol. for himfelf uis embracery 
] the queen ; and allcdgcth, how one yinn ^r//<?« brought an to iblicitajuror 
jpon the cafe in tliis court, and had judgment to recover, ^" ^»'^^*^"^^'* 
rit of enquiry of damages awarded, and the sheriff im pan- *^"^^^^ ^^* 
I jury to enquire ; r.nd the defendant, at Crompton, in the ^^' ^* 
of Cambridge , embraced the jurors of the fame inqucft, &c. ^^* ^*y"^S17»- 
fcndant pleaded non debet. The jury found a fpecial ver- 
lat the defendant in the county oi Bedford folicite<l the ju- 
appear, and Ihewed unto them a precedent, where in fuch a 
!at damages were given. Et Ji^ i^c. — Godfrey^ /i>r the 
\ moved, that this was direft maintenance ; for one who is 
rncd in the law ought not to meddle to give or fhew an evi- 
o the jurors^ as appears 22. Hen. 6. pL 5. 28* Hen. 6. pL 6. 
C c 04 ttui' 
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PoMrRiiT and embracery is the labouring of a jury to appear, as 13. Hen, 4« 

«f«'V pi, x6.is ; et vide ^'j. Hen, 6.^/. 21. what is embracery, Wherefore,&c, 
Brown SAL* 

The court rx*/"- But it was moved, in regard it appears tliat this a&ion was 

/f/o will abate a i^q|. brought in the proper county where the faft was done (which 

yW/-i*aa.on. jg f^y^j ^Q ,^^ jj^ ^^^ county of Bedford)^ the bUl ought 19 

if It appear to , , , ,, ,. , { a ^ -^r ^ • • ^ 

bcbrcughtinan ^bate by the 31. £//z. c. 5. (a) — And ot that opmion was the 
improper coun- WHOLE CouRT .* for the llatutc is in the negative, ** that adiom 
ty. *' upon penal ftatutes popular (hall not be brought out of their 

Ante, £45. c( proper county." And when it appears to the Court that theplain- 
«. And. iSo. tiff had brought his aftion againft the form thereof, although the 
^^Hawk* sV ^^^^•"'^^'^^ ^^^ ^^^ ^^^^ *^^y advantage thereof by plea, tiie bill ought 
I. Sa^iT. 57V* ^^ ^^ abated. Wherefore it was adjudged, quod querem nihil cafiat 

a. Term Rep. per bi!h:r7, 

274. and fee 3. Turn Rep 365. {a) See 21. Jac. i. c. 4* 

Case 4. * Aiiftcn o^airtjl Pigot. 

In proiiibition, pROHIRlTION for fuing for tithes ; wherein it was fuggefterf, 
the fupyertion ^ that Pi^ot^ proprietor of the rcftory of B, wherein tlioie lands 
fjecd not be ^fCv and all his prcdccelTors, have had twenty acres of pafture, anej 
h i^fuffident if ^"^^^*'*' ^^^^^ Containing twenty acres of wood, in fatisfaftion of 
it appear that tithcs ; and liis witnefles being examined according to the 2. Edw.h. 
the Co;irt h^% c. 13. proved, that he had the twenty acres of pafturc, but not of 
not j'lrifdidion. woo J. 

Poi\r^^^^' ^^^^^ Attorney General^ prayed confultation ; for the fuggeftion 
* '^* is not fuffiCient, that he had the clofe, &c. without Ihewing of what 
Moor 91 T. eftate, or how. The fuggeftion alfo is not proved as it is alledgcd, 
Ydv. 5s- ^ '* ^^^ ^^^ ^"^ CoPRT held it to be well enough ; for it is fuf- 
Puim*, 377. ficient tliat he had it, and the other cannot fhew how. And fo 
Noy, 28 44. Dt\ Cotton s Cafe was ruled accordingly. The proof alfo in apro- 
Hcii. IC3. lie. hibition ought not to be foprccife. But if it appears that the court 
*!J'^^J^^^""j'^^''' chriOJan ought not to hold piea thereof, it fuificeth: therefore, if 
1. Vent. 107. there be a prefcriplion, that the parfon holds an hundred acres of 
i. sira. 95% land in fatisfaftion of tithes, and the proofs be that he holctcth fixty 
Cowp- 330. acres only in fatisfaftion of them, it is well enough {a). So hero 
^^T^rm R' ^^^ fub{\ance is proved, that he held land in fatisfaftj(on, &c, 
I. crm .p. ^yj^g^gf^j-^ ii; v^ras agreed that tlie plaintiff Ihould declare (^J^an4 
(tf)4 Mod.151. that the defendant Ihould plead to iffue. Vide Dyer^ 171. 
s. Lev. 125. Ray. 8S. x. Bl. Rep. 81. (^) Ante, 587. Hob. 42» Cro. Jac. 501. 

Case 5. Siblcy againft Crawley. 

If a confultation pROHIBITION for titlies. The defendant fhcws, that before 
uin"^^"as^ m ^^^^'^ ^^^^^^ ^^^ plaintiff had fued in cliancery to ftay it by Englijh 

proceedings by ^^^U ^''^^^ afterwards broufrht a prohibition tlierc, and a confultatioi^ 
Ijjil incqt'ity, a was there granted ; and that this prohibition is for the famecaufe, 
ftcond prohibi- -72;. for matter of difcharge : wherefore he prayed a confultation 
V*" T'd ^ upon the 50. Edw. 3. c. 4. wl^ich is, that confultation being once 
Ante, 27*7. ^"^-y granted, there Ihall po»: be anotlier prohibition. — But the 
C. TRT held, that this confulm/rion vvm. not dulv granted according 
a D^ownr^^e ^^ ^^^^ intent of the ftatiKe, becaufc the prohibition was not duly 
54^, ' " ' gr.intable there, and fo out oi the ftacutc ; for it was not duly 
J. Leon. 130. c^r.inted upon an Lngifjh bill.- And by Popham, the ftatutc is to 
3. Hiihi. i?2. be intended where the confultiition \^ crrantcd upon the examina- 
Cro Car. :,o8. |.j^j^ of the matter, and not for the infufficicncy of the proceedings. 
4.Bac,Ab.3i49« ^''^^/.v// concejfr.m, Whercufou it was a warned, that the prom* 
bition fliould ftand. 

RuddQ 
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Rudde againjl Tucker, Case 6. 

Michoilmas Term, 36. t^ ^y, £Iiz, ^ oil 1^6^ 

ESP ASS. Upon a fpecial verdift the cafe was, That Rudde^ Theattomaw« 
the plaintiff, and one Giles Tucker were jointcnants for life, a»«l furrcnHer 
fion in fee to Sir John Arundely of the land in qucftion. Sir f^^^^^^^^, 
Arundel grants by deed this reverlionin fee to td-ji^aid Tucker^ verfioncr in fee" 
efendant ; to whom Giles Tucker attorned, and afterwards fur- /hall bind hi« 
Tcd his cftatc unto him, and died. Ruddcy the plaintiff, oc- companion, «* 
id all : the defendant entered, claiming the moiety : tl^e pl^in- '^'^^^ ^'^*^ ^^^^ 
rought trcfpafs. \ 'V?nil'''' 

was argued by Clerk, for the plaintiff'y that this attornment j^q^, j;^,. 
"urrender by one jointenant was void againft his furviviug . 

)anion ; for he cannot prejudice his companion by taking * ^' ■ 

him tlie acquittal, ai>d other privileges : and in proof hereof 
I upon 39. Hen. 6. pL 2. 19. Hen. 6. pLii. 32. Edw. 3. 
tid Juris Clamat^^ 5. Wherefore, &c. 

3DERIDGE, ? contra ; who agreed, tliat upon a grant of a re- 
on hy finCy tlie one jointenant Ihall not be compelled to attorn, 
(hall his attornment prejudice his companion : but upon a 
t of a reverfion by dccd^ the attornment by one of them is 
: for his part, and (hall bind his companion, but not for the 
r moiety : and although it binds, yet it fhall not prejudice 
as to the acquittal ; becaufe it is by matter in fait. Where- 

&c, 

AWDY held, that the attornment was not good for anv part ; 
iret he agreed to Littleton's Cafe of a feigniory granted, becaufe 
entire ; but a rcverfion is not entire : fo 32. lidw, 3. is good 
; for one executor may prejudice his companion : but a re- 
on ought not to be made to pafs in another manner than the 
te intends. — Popham accord. For if the attornment fhould 
ood, it would prejudice his companion, which a jointenant 
lot do in things real ; and a revcrfion cannot be divided, 
:refore, &c. — Fenner doubted thereof. Wherefore a^^W- 
• (a). 2. Co. 66. b. {a) Tliisofii 

K>tred again in Hilary T<irm, 4.3. Elic. and adjudged for the defendant. See Pod. Ska^Soj. 
Vide 4. & 5. Ann. c. 16. and u. Geo. 2. c. i^. 

Barnabee cfgaiTifl Goodale. Ca?f. 7. 

.ROR of a jndgnicnt in Bury^ upon an information upon tlie Informaiicm oa 
5. Elix. c. 4. f. 39. for exercyfing a trade wherein he was not i"^"^' '^h"*"i 
entice for fcven years. The error afiigned was, Becaufe an "n"hc'^cumM' 
rmation upon a penal flatutc ought to be brought within one wtrlminrtcr. 
le principal courts at li^flminfter^ and not elfewhere (^), un- Ante, 530. 
It be otherwife cxprefly provided by fome ftatute. And fo it ,, s.tik, rix* ' 
adjudged here betwixt Gregory and Blafhfoid (//}. — And of that 4! Inft.'i7a«* 
ion weic Gawdy and Flkxer, ctvtcns fujhtiuviis ahfentibus. »• ^ent. 8. 
srcfore for this caufe it was rcverfed. Vide D\n\ 2';61t). 3- 1"'^ 193. 

" ' »^ ^ ' , . Eurr. 543, 

183.327. Cro. Jac. 75. 17S. And. 216. 2.Maw,k.28. (a"/St;c3i Fliz c. 5. and 21 Jac. i. 
(b) 6. Co. 20. Moor, 412. 59-;. (c) if is now dercrnnincd by \.\v- calc of \ ^Ttr\ v. WlI:iarns,Cow* 
)6.ttiat the quarter fci;K.ns may proceed by informaiicn on thi* Artlutcj and iCC3.Tcrm Rcp.362.365* 

Pcnfon againfl Hodges. CaieS. 

Trir/ity Term, 41, Eliz, Rcll I0?4. 
IROR of a judgment in the common pleas, in d.»bt upon an Tndcbtonbond, 
obligation. The error affl^ned was, Decaufc t!ic piaiutur ';c- ^-^ o\x\n^\cw<a 
», that the defendant /rr/-//>///w^w;w obliyatotlum cc7i(r|:, .1 r f:l^-^'^S^^>t^vVat, 

JJjcr, t^. Cro.Jic. 420. 2. Co. 5. Vent. 70. 3. U^. -i^^. V.A. i,*:jtcv, v^i. •KVi.^\^- 
^S»'S3^' o. Mod. ^06, 



^3* Hilary Term. 42. EUz. JnB.R. 

PiNscK trfin-iy Isfc, without faying /ig'iUo fm Jtg'iUat. as the courfc is in the 
H'^^*ft queen's bench ; as Kkmp faid, that all their precedents there were. 
oDccs, jgy^ j^ ^^^^^ moved on the defendant's part, and fo certified by th^ 
^ 4j9s« prothonotaries of the common pleas, that they were nc\'er uiedta 

mention the fealing of a bond. — And GawdV faid, that thedc- 
, claration was well enough, although it were not good by prece- 

dents (but as it is, it is clear) \ for when he {d\\\\^pfr fcriptumfum 
obligatomim conccffi: Jc tcneriy iffc. all neceflary circumAanccs arc in- 
Ciro. Jac 420. tended to concur, viz. the fealing and delivering of the deed ; for 
other\vife it is not a writing obligatory ; and delivery is never al- 
ledged : which proves tha^ it is not neceflary toalledgc tlic fealing; 
for that It is as necclTary as the other. Wherefore it was adjudged 
(«) Scd vide accordingly, that the judgment fhould be affirmed (a). 
Moor V, Jones, 2. Strange, Sii5. 

Case 9. Alyfon again ft Byfton. 

There (hall be A CAPIAS AE) SATISFACIENDUM ilTued againft one upon 
15 days be-^ -TX ^ recovery in debt; and a non eft inventus was returned. 
iTdmnm'ora Whereupon a //Vf/jr/aj was awarded againft the mainpcniois, 
Jclre fatias which was rctumcd 7uhil. Afterwards, upon a (ccond fcirefams 
againft bail ; awarded, tliejT brought in the principal^ and prayed that he might 
and it they fur- be in execution. — Kemp faid, that anciently the courfe of the 
d"aiTeiforrth"e' C^^^^ ^^^ (*"^ ^^ ^^^ ^^^ *^ common pleas), that if z ca./a.^CTt 
fccond writif- returned nihil, the principal (hould not be afterwards received to 
fucs, heftiaii render his body ; but tliey had of late ufed fometimes, thatifthe 
be received. mainpernors upon the fiviifcire facias brought in the body, it had 
Ante, 61S. been received. — But now the Court ordered, and appointed it to be 
j.RoU.Ab.334. obfcrv'ed for a rule, that if a capias be awarded returnable at the next 
Moor, 850. Terra whereon nihil is returned, tlic principal (hall not aften^-ards 
Litf "i^ '^* render his body ; but if it be awarded returnable de die in diem, as 
Jones! ^1*39. ^l^e courfe of the Court is here, that it may be fo done, then if 
Cro. Jac. 1C9. upon the firft fcire facias the mainpernors bring in the body, he 
Barnes, 82. fhall be received ; and that there iTiall be fifteen days between the 
Ld^Ra m°'' 6 ^^^ ^^^ ^^^ return of X\\tfcirc facias, fo as he may have conve- 
Stran^^Ti7o. "i^"^ ^i"^^ to feck the principal. And fo it was appointed to be 
Burrow^ 340. obferved for a rule. — Note. Eajhr Teim^ 42. iU%. between 
409.1 J60.2134. Manning and Pack^ it was ruled accordingly, 

I. Wilf. 269. I. Bac. Abr. 216. 

^^« '°v Ludlow's Cafe. 

The caption of T UDLOW was indifled upon the 8. Hnu 6. c. 9. Exception 
rouA flww b!jl ^^'^^ taken, Becaufe the indiftment was, ad feffionem pads tenU 

£ore whom it* ^p^^ ^' and flicws not in what county B. was ; but the county 
was taken, was in the margcnt (a). Secondly, Becaufe it was not (hewn bc- 
(a) Ante, 4.90. f^ic what juftices of peace it was taken (//). — And for thefecaufcs 
(Iu'^mJ'^i' it was ruled to be ill ; and he v/as difcharged. 
». Keb. 5S0. I. Buhl. 203. I. Saund. 363. 3, iMoc?."i52. 2. Hawk, 360. 362. !• Term Rep. 3'^ 

Case XI. Cotton'.s Cafe. 

Anindiament. /^OTTON, an attorney of the queen's bench, was indiflcd, fo'' 
ifor murder mufi v>i ^i^^^ j^^ f^^j^ ^ ^j^y^ y^,^^^ ^j^^ place, having an axe covertly in 
^hSi^il^kc ^^^ '^''^"^' felonioufl^^ ftruck one Margaret %«rr;-, whereof ihe die 
was given, and ^^^^^ ^^Y ^^^^ J^^ ^i^^- — Kxception was taken to the indiftnient^ 
the party died, becaufc tlicrc was ftot any place allcdgcd where he ftruck her, tiot 

%. Hate,, So, ^^^ 
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here fhcdicd. — Popham. For the firft, it is all one wirh Lewises Cotiok'i 
afe^ in this court, which was ruled 10 be ill tor this caule ; for Caie. 
icrc it was that he, fuch a day, year, and place, having fuch a a,Hafc i/o, 
eapoii in his hand, felonibuHy ftruck the party, dans a wmm jda^ 
tm morttikm^ fp there was not any place alledged where he ftruck, 
at only where he had the weapon in his hand. Wherefore it 
as refolved to be ill. It is alfo ill for the other reafon ; bccaule 
is not Ihewn where (he died. 

Wingficld's Cafe. Ca«» t%. 

IIT'INGFIELD was indicted, for that he, 22. January^ 40. /:.&. An Indiftment 
^^ fej'cujfit J, S. ex ma/if'i}, l^c, at B.dans et pla^am mortahm, of ^^•^'"«^^«''n"ft 
rhich wound he languilhcd until the 23. Feb, 40. liU^.. at which ^^xl^^'^x^l^ 
lay, at B, aforcfaid, he died ; and fo the faid IVir.gfield die et Icco ccafcd was nmr- 
iratdiff, murdered him. — Exception was taken, Bccaufe it doth c'ercd, 
lot Ihcw ar what day he murdered him, there being two days men- ^^^^ lo'- ^9^» 
doncd before. — Popham. It hath been refolved here lately, in a i. Hajc, 180. 
Brecincckjhirc Ca,Q, by advice of the Juftices, that if it be faid i. Term Rep. 
that he murdered him, the dav of the llroke, or the day of the ^5°- 
death, both x^-ays arc good ; for it is true that he killed him the \]^^1^^2^^ 
day that he ftruck him, and the other day alfo : but here die ct loco ^ *^ * ** 
fritdi^i. is uncertain to which it ftiall refer ; wherefore I doubt 
thereof. — But Gawdy held it to be well enough ; and that it ftiall 
refer to the day of the death, which is laft mentioned. 

Holland agai/jfi Datintzej^, and Others. Case tj. 

pRROR to revcrfe a common Tccoycry in Lancajiire. The error A writ of error 
*^ afligned was. That the vouchee was w^ithin age, and appeared *•« ^y thofe in 
)y attojrney, where it ought to have been by guardian ; and he ^^'"^'^•^^°'** 
icing draj', the writ of error was brought by thofe in remainder. atothrS^^IS' 
-1 HE CouKT held, that it well might be afTigned for error after of the voudSce, 
lis death : for it is not like to error brought to avoid a fine ; for for that he was 
icre it (hall not l>e tried by infpcftion : for the point of error is, ^»^''»n age, and 
hat he being within age appeared by attorney. The plaintiff had ^P?^^^^^ •'»*- 
Jcirefucius^igainil the heir of the recoverer and the terre-tenants. o7^u!irdian^a 
]^hc heir appeared, ct nihil dicit ; and four terre-tenants being re- /r/W/aWar /hail 
urned warned, they pleaded that two of them wefe tenants of fuch ifl"cio tb< bar, 
md jointly with J, and B. who were not warned, nor named ; ■"^'^"•'•''«'»':"i 
nd demanded judgment of the writ, &c. Thereupon the plaintiff J^.uj'^j^"*^ ^ 
emurred. And this plea being pleaded in Michaelmas Term laft, twoTf them 
he entry is d'te^ datus ejl partibus preffd'Ulh until this Term. — It r'^d ">:/'»/♦, 
ras now moved by Coke, Attorney General^ that this jointenancv" "''''^J'" ''^"'^ 
5 no plea,— Firft,' That jc^ntcnaacy of parcel Ihall not abate all ^•'*'^'* ^'^^^.'"^ 
he writ, but only of^that parcel ; as 22. Ed^M. 3. 10. 7. Rich. 2. iTbarforthe 
» Joinienancyy'^ 8. II. Hen 4. /»/. 16. i^^Ajt 7. 19. A[f, 14. whole ; and they 
'Jjrr, 291. Copley s Cafe, Kut non-tenure of part, at the common ^•'^'' ^'1 anfwcr 
iw, had abated all the wnt \ for that the demandant ought to ''^ '''*'^^'^'"' 
lave conufance who occupies the land, and another writ ought to ^^ ' ^'^' 
« brought : but of joint tenure iie cannot know ; for the one ^*^^5' ^9- 
ointcnant may occupy the whole. — Secondly, The plea is not good ^' j^'**^- 4'* 
ox them all, but for'him only who is tenant for that parcel ; as Vy^l'zt^* 
;. EJu\ 4. 56. and 29. JJ/, pi, 70. one cannot plead mifnomcr of Hard! 163! 

I. Lev. 72. i3t, 
46. I.Sid, aij. I. Kcb. 54. 3^1. 388. 459, 717. 748, Ray. 16. 55.70.96. Cro. Jac. 391^ ^ 
)wqi, 157. Cro. Car. 295. 31J. Moor, 524. Carth, ui, 
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Hot LAND another. — Thirdly, This pica of jointenancy in this /cire/adas]i 
"S^'^'J^ no plea ; for it is not to the writ : for there is not any tenant fpc- 
and OT'V'iiV. ^'^''y named; but they are only named in the fhcriff's return. 
* And when a fcire facias names terre-tenants, there pcradventure 
pjnri -^1*T. ^^ ^'^^ ^^ named, and comes in by garnifhment, fhall plead his 
i.RoU Rt^p *3o»! plea ; but not where tlie writ doth not name any fpecialfy. Fide 
3.Rac Ab. 143. 46. Eciw, 3. 29. 20. Edw. 3. " Scire Facias^'' 121. 8. Hen. 4. 18. 
4.Bac.Ab. 418. where in a fcire facias the tenants ought to be named : and there is 
Cri^onl^' ^^^ ^"y realon the writ Ihould abate through the IherifF's default, 
114. 291. where the party himfelf is blamelefs. And 11. Hen. 4. 16. is 

I. Curr. -fiu good law, where in tl fcire facias jointenancy was pleaded, and ad- 
♦**• judged that it Ihould abate the writ ; for the writ was not general. 

— Tanfield moved, that this plea was good, and ihould abate 
all the writ ; for it is not like to a precipe quod rcddat : for there 
the writ is feveral ; but the writ is here founded upon a record, 
which is entire. And it was adjudged in chancery between Coven" 
df}} and Morgan^ that in tl fcire facias upon a reconufancc, jointe- 
nancy was pleaded ; and it was adjudged, that it fhould abate the 
writ: and fo is 17. Edw. 3. 27. But it was thereto anfwercd, 
that the reafon there is, becaufe ail fhall be contributory to 
t^ic execution. — And afterwards all the Justices held, tliat 
jointenancy is a plea in this writ, but only io tliat parcel. — And 
Gawdy held, that the joining in plea by the otlicr two doth not 
r.iake all the plea vitious ; but it is only of thofe two, who couM 
not take advantage of tlie jointenancy with theother two. — But 
PoPH am. Clench, and Fexner held, that all the plea was vi« 
tious, for tliis caufc. 

An ojtry, <* &f It was then moved, that here was a difcontinuance of the whole; 

•• i^$ ef: par. for thc heir here mbii d-c'it ; fo nihil ought to have been entered 

^^**|^'"^^*„ againft him, and not any continuance ; but the day, which is 

is agooJ'wJ/- jn^cn /.:r/;/.vj fradi^is^ is intended only to thofe tenants upon 

«>a-.-#, although whofc p!ca it was demurred, and not to the heir; fo all is difcon-> 

©-.c cf ti:5 r-'- tinued. — But Coke shewed, that it was continued as well to tlic 

^*-:rJ**?Pf*''^ heir, as to thofe who pleaded ; for it is fartihus pnedieHs inde^ lie, 

An^4?r. iio.^'^^^^'^ ^^' ^^'^^ ^^y '^ gi''"*^*"^ of advifing to all, whether they fhall 

?.nfwcr to thc error : and if it be not a continuance, it is amend<< 

-! \S.^M?.^^' able, becaufe it is the default of the clerk. — And aU, excepting 

wif. ;1 ;. * Gawdy, held, that thc continuance was well enough, and needed 

^-Ti. i;6^i.(*. not to be amended. — But Gawdy held it to be a difcontinuance, 

x.Co3vi>ii 325. snd not amendal ?e, bcraufe there ought to have been feveral con- 

ti:rjr»nce> : but if it Lad been a continuance given to all, and thc 

civ rk had entered it for one, z.rA not ;or thc others, it fiioold be 

ai>:caJed, as 12. Ed:v. 4. 5. is, — Birt tlie three others being againfl 

h:m. tlicv awarded the plea to be ill, and that they all fhould an* 

Jwj: ic the error. Whtreiorc, &c, 

Cas 14. Gobum agahji Wright, 

f nc rrv: 'rf TERROR to Tcvcrfc a fine in Chefjer. Thc error affigned was, 
*^ 1^ K^^^v '•" Becaufe the writ of covenant Vcre tefie after thc tefle of th« 

K*^ t^x\^; i:V f -j-vi f r.v /.i-vst,— And it was held to bQ a manifcft error ; ^ 
He ><r.4ri, " the f.ne w^ rcvcrlcd for this canfe, 

A-rr. ••;. Set 
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Bedingfield a^a'inft Alhley. CAir. f, 

/COVENANT. Upon cvlJcnce, t be c?ii(i. was, One Go'xer de- An ^gietnicfit 
^ livered \,q AJhky^ 26. £//2. lool. wlio, hy indcntiirc, covenant- for looi. to pif 
cd with GV^e"/, that he would pay to e\cry of the children of s=»'- 'o«'»^'»ot 
Qmcr^ which were then ahve, and lliould he alive at ^1^^ <^»^ "^ te^^'^hc^tt"^^^ 
to years, 80!. iMrMcr having tlien iive daughters ; and for |ucn iivc)^who 
aflbrance hereof, mortgaged his manor o{ IVimbourny and was rtull be living a« 
bound in a ftatute of 500!. And, Whether this were ufury or the end of tta 
not? was the queftion. — And ai l the JrsricEs refolved, liiat "^^^^^^ *'"^' 
it was not; for it is a mere cafual bargain, and a great ha^rd ^^^ 5,- 
but that in ten years all the daughters, or foune of them will be 
dead ; and if any of them be not alive, he (liall fave thereby Sol. ^(^'^\^^\^^ 
But if it were, that he fliould pay 4a':;l. at the end of ten ^^^^ ^-S-T* 
years, if aay of them were alive, it weie a greater doubt. Or if \\ vviif. iSS. 
It had been, that he Ihould pay at the end of one or two years 8urr. 704.^ 
300I. if any of the faid children were alive, that had been ulury ; ^o^p-77c.^9n 
tor in probability, one of them would continue alive for fo ihgrt ^Bac.Abr.lirl 
a time \ but in ten years are many alterations. 

Etc 17. Geo. 3. c. 26. 

Barker (igdinfi Halifax. ^ 

trinity Term ,41. Eliz . ^ 0// 1 2 3 4 . 

ASSUMPSIT. Whereas the defcndnnt, fuch a day and year, -^jT-^A'^/ can- 
in confideration that the plaintifT, by tlie defendant's appoint- "''^ ^^ '^*'"- 
nicnt, and for his debt, fanlo ante tunc folvtlfct to R. S, 60I. that the p^^l.lf"^"^* 
defendant affumed to repay it upon rcqucft, &c. The defendant iubrtqu?n:ro 
fksidcd non aj/umpj^t ; and it was found arainll him. And after tiic confidcra. 
Vcrdift, upon a motion in arreft of juds^mcnt, the judrmint was ^''""• 
ftaycd ; becaufe the payment of thc^ol. being a confidcration paft, '^^1^*^^' 
was not fufficient to maintain the adlion. — But WalM'^.ley faid, ° * ^* 
that an ajfumpjit in confideration that you had married my ^•^«>^l-Abr.Tr. 
daughter, to give unto you 40I. was good ; for the ari*c:dion and \!^!cy^lt^y 
confideration always continues. Strjngc, 533. 

Tho. Sniith againjl Smith. cas. 3. 

PROHIBITION. The cafe was, That the wife of one Stock Doors(r-nnotbc 
was excommunicated for adultery before the high conimifTioncrf , ;,n>ke open in 
whereupon they fent out a purfuivant witli letters miiTive to appre- thj r.it;iu for mp/ 
hcnd her. and' bring her before them; by colour whereof, he, ^-"f-txwpt 

' ° treafon or fc- ■ 

Vmy •• aor can the fplritual court by any proccfi airefl the pcrfon, without an ex, tap, purfuani to 
5. till. c. 23. 2. iialc, ii6. Cowp, 6, 7. Dou^l. 360. FoRtr, 13O. 310. 

with 
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Smith with thc coiiftablc, in the night, brake open die houfc where the 
H^l^ woman was. Whether it were juftitiablc ? was thc qucftion.— 
And ALL THE Court held clearly, that it was not; for neither 
upon a capias cxcommunicat. nor for any otlier caufe, unlefs for 
felony or treafon, is it lawful for any to break an boufe in thc 
night. As alfo for another caufe, the whole Court held 
that it was not juftifiable : for they of the fpiritual court, by 
reafon of excommunication, or by reafon of any otlier matter, 
are not to meddle with the perfon of any man, or to fend any 
procefs to have the body before them. And therefore, if any, 
for any caufe whatfocver, be excommunicated, and fo continue in 
contumacy for forty days, they ought to certify it into thc 
chancery, and from thence to have an cxccmmunkato capiendo^ but 
4.InfL 331. they of thcmfelves cannot award any procefs to take him; and if 
they might, the writ of excommurncato caplejido fhould be vain f^). 
And tlie ftatute of i. EH%. c. i. which gives the authority to die 
high commiflioners, doth not alter thc law in this point: for 
that ordains only, that their proceeding Ihall be according to th^ 
fpiritual law, which is no otherwife tlian as before is expreftd. 
Wherefore, &c. 

(a) Sec 3.& 4. Jac, i. c. 35. 4. Bac. Abr, 455. 

Wotton againft Shirt, 

Hilary Termy 4 f . Eliz . Rell 62 5 . 

Upon an e/rf I/, 15 EPLEVIN. The defendant avows for a rent-charge; and 
tvvo.third« ct a -"^ flicws how thc plaintiff's father was fcifcd in fee of thc place 
rcntmay becx- WHERE, and granted a rent-charge to Sir John ff^'otton^ younger 
ihe^d^fclidant** brother to the plaintiff, of 100 marks /»fr annum in fee, and that 
l»as the whole. Sir John PFotton granted it in fee to Luke C oh ham ^ whereto the 
Ante, 655. tenant attorned (c), and that Luke Cobham was indebted to the 
Co. Lit. 148. avowant by judgment, and two parts of that rent was extended 
6. Co. u ' by ^Jini faciasy and delivered unto him in execution ; and fo avows 
8. Co. 105. for tvC-o parts of the rent. Thc plaintiff replies, that at the time 
4.Bac.Abr.368. of the extent, Luke Cobham was pofTefled of the entire rent, which 
Co.\:\\^ll b "^^S^^^ ^^^'^ httn extended ; and thereupon the avowant demun. 
Imp. ok of sh! Thefolequeftionwas,Whetherancxtentoftwopartsofthcrcntwcre 
167, 168. Sec good? — ^And all the Court l^eld, that it was: for although by 
a9.Car.a. c. 3. x\\q aft of thc party thc tenant Ihall not be liable to two diftreifcs, 
vet by aft in law he may. And this aft of thc IhcrifF's is an aft 
in law ; and his delivery of two parts was good. 

(<i) See 4. Ann. c. 16. f. 9. and 11. Ceo. a. c. 19. f. 11. 

q^tt 5* Taylor, and Joan his Wife, againft George Sayer. 

Trinity Term^ 41. Eliz. Roll ^iz* 
A dcvifeof a D ARTITION. Upon iflTue, ** mn tcnuit in/imu/y et prt indivifi,'* 
Ttn\^nd^to;k '^ fpecial vcrdift was found. The cafe ^y as, Thomas Sajer, 
man'i i/Tw, feifcd in tec of the lands in queftion, holden in foccage, devifed 
where he hath them to his wife for life; " and after her death, the fanje 



•^rvo'd for un"' *' ft^airremain to my ifTue.'' It was found, that at thc fame tiine 
tcrulnty^""' ^^ ^^^ ^^^^ ^^^ tonSf Viz. Robert ^ and George tlic now defendant^ 
Ante, 470. and two daughters, viz, jiiice^ and Joan the now plaintiff'. And 

Gilbert, on Dev. 116. 1. And. 134. Godb. 302. Scd vide 3. Lev* 433. 6«Cq. 17* cialr«i ^ 
Ray. 83. where thii cafe it denied to be law. zo. Mod. 376. a. Ld. R»y. lyp 

deriuM 
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ivifcJ to bis two daughters, each of them io\, folvendum at their TAYtoa 
;c of eighteen years ; and tliat one of them Ihould be heir to the ^f*^*^ 
heroftfieir legacies ; and died. iJo^rrr the eldeft fon died with- 
it ilTue. Jllce the daughter died without iflue. The wife of 
ic devifor died. George the now defendant, and Taylor^ who 
larried Joan^ entered with him and brought partition. Et Ji 
iper totam<t &ff. — After argument, it was adjudged for the defen- 
ant, that he did not hold *' tnjimuly et pro ind'iv'ifo ;" for they held, 
lat this devife of the remainder to his iffue, is uncertain what 
Tuc he intended, he having divers iffues ; and it fhall not be ex- 
snded to all his iflue : for a will fhall be conftrued according to 
he intent of the devifor, where a certain intent may be colleftcd ; 
)ut where it is uncertain it is void. And therefore a devife to his 
on, where he hath two fons, is void ; becaufe it appearcth not 
wrhich of them he intended ; and It fliall not be conftrued to be 
to tlie cldeft more than to the other. Bur Chapman's Cafe in 
16. Eliz, may have a good conftruftion, becaufe it is to the mofl: 
worthy of blood ; and tlie intent of tiie devifor ought to be col- 
Icfted upon plain words, and not upon words wdiich engender' 
coiifufion ; and if it may not be collcfted by the words, it is void. 
As a devife to two et harcdUms^ fo a devife melhribus homhiibns in 
jD. is void ; for it cannot be known whom he intended to be the 
bcftmcn. And as Walmsley faid, it is a good way, when the 
Words in a will arc ambiguous, fo as the intent may not be col- 
IcScd, to expound tlie will according to the law, fo there fhall 
fiotbc any prejudice. — And here they all held, if by the devife to {a) Ante, ^3. 
the iflue, it Ihould be extended to all the ifiacs, they Ihould have 4:^- 4S1. 694. 
t for life only; and when the rcverfion dcfcenJed to one joint- ^;^^*. ^^* 
enant for lite, or the other joint-tenant for life purchafcd the ^°j^J;),'* jj/* 
cvcrfion, the jointure is fevered ; and thccftatc for hfcdrowned(<7). cro. jac 60! 
Ind not like where two purchafe, to them and the heirs of one of (^^xhiscafcdc 
liem; for there the agreement at the beginning was, tliat the nicd. Ray! 83. 
ftatc for life fliould continue ; and it was cited to be fo ruled i. Vent. asvj. . 
3. Eti%. in Lady Aforgans Cq/c, m the court of wards ; and in 3* ^cv. 4^1. 
7. E/rs. to be fo adjudged in this court. And between Port'eyV^^ i.s.»ik 124. 
id Portley^ it was ruled that it was all one ; wliere the one hu^.V/gco '*. 
urchafeth the rcveriion, and where the reverflon delcends toe. b. l.c.^* 
ic one joint-tenant [b) . P^^ «r'< mss. , 

An exception was taken to tlie writ, becaufe it was general againft A general writ 
)c defendant as joint -tenant, which is intended a joint-tenancy ^y joi'^j-ttnanu 
I fee; whereas it ought to have been fpecially framed upon the?"V;i''l*V'* 
2. Hen. 8. c. i. and to have ihewn the fpccial matter, how Jt was without recitinj 
joint-tenancy for life. — Scd non allocatur. Becaufe the precedents thccjfeparticu. 
re, that always in fuch cafe the writ is general. Wnercforc it ^""^y- ^^^* i^^* 
ras adjudged tor the defendant. 2.BLRep.ii34. 

See 8.& 9. Will. 3. c. 3j. 

Baldly againft Johnfon. Case 6. 

Trinity Term , 4 1 . £// j; , Roll i' 07, 

[ICTION upon tlie cafe againft the defendant, gaoler of the a ?arler is not 
"*• prifon in Bary. For that a plaint being before tlie bailiff^s of I'^'^'c to the 
IC Munc vill, according to the cuftom there, they dire^ed a P^**'""^J°*''*'f 
vrant to tlic under-bailiffs to take the party, ita quid haheant ^^^I^commftwi 
hi^ mcy npoo an arrtd made by the under-biilifTs of an inferior court. Aote, 26. j. RqU, I'iA 
Bac At>r.a44« W. Raym. 655. . 1. Salk, 273. Cowp. 40^, v, Twm ^c^. ^, 
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BA&Dir CGi'pus ejus ceram balUvls ad proximam curiam ibid, tenend, viz. 

l^KMK. ^^7' "^^^ undcr-bailifFs arrcftcd him, and committed h 
prifonv fui cuftodid of tlie defendant. After verdi£k for the 
tiff, it was moved in arreft of judgment, tliat this aftion li 
againft the defendant ; for the prifoncr was not committe< 
him by any lawful authority : for the under-bailiffs hadaut 
to take him ita quody but not to commit him to any other p 
for tliat it is on their own hea4. And into whatfoever plac 
Ihall commit him, they Ihall retain him but as the fenrants 
under bailiffs ; and it is as the under-bailiffs' houfc, and an 
lies againft them if they have him not at the day^ &c. au 
againll any other. 

Cask 7. Southcoat agahiji Manor}^ 

Michaelmas Term 40. ^ 41. Eiiz, Roll ^^zt)* 

tiuflxmd and 'T^RESPASS. Upon a fpccial verdift, tlie cafe was, Thi 
wUe, icnar.cs for * fphitc and his wife were feifed of thofe lands, to the 
liic, mortgage in the hcirs of IVhitc : they by indoiture bargain and fell it to 
tSion*rm€nt ^'^ ^^'' ^^'1^^^^^^ v^'zs 2,' provifc, that \i JVhite OX his wife, < 
ofioolfthcy heirs of /^^"^//t', paid lool. lo Pa/Ion at fuch a day, that t 
ibaU rc-cntcr, fhould bc lawful to them, and to the heirs of iVhite to enter ; 
and that all re-have, and enjoy, as in their former eftate, this indentur 
fines /hall be to withftanding ; and that then after fuch a payment, this indc 
Llpayinaft** and all other fines and aflu ranees to be pafled between tl 
and then to the parties, fliould be to the ufe of IVhite tlvlA his heirs (leavi: 
huibu\A and bis there the wife). And laflly, it is agreed, that all fines and 
hmri. A fine anccs, to bc made between the parties within feven years folic 
f .'I ^"g*^ ' fliould bc to the ufes, intents, conditions, grants, and agreei 
buiband dirt, before here expreffed, and to no other ufe, intent or purpol 
The wife pays Tlie deed was not enrolled. IFhite and his wife, withm 
tlic money. The years, levied ^ {[j^^^ according to that indenture, to PaJton\ 

«t diewite. ^^j and took the plaintiff to hufband. The defendant entc 
command of tlie heir ; pretending that by the payment < 

IAqot ^io"? '^^^' ^^^^ ^'*'^^ ^^'^^ ^^ ^'^^ ^^^ ^^ '^^^ \\c\xs of iVhite^ and not 

sJioilAb.793.y^'«^. ^fjh ^*^- — And ALL THE CouRT, after argument 

hkxeu 238, bar, refolvcd for the plaintiff, that xhcfcme fhould have ar 

for life ; for fo is the condition and the iirft part of the clauf 

that the other part of the claufe, or middle claufe, is nor 

iiant, but ftands well with it, that it ftiall be to the ufe 

haron and his heirs, and doth not controul the limitation 

feme for her life: and when both claufcs may by any conftr 

ilaiid together, it is to be conftrued accordingly ; and^ tl 

claufe expounds this fully, that all affurances fliall be to 

nfcs contained in the indenture, whereof this is one; and 

all the claufcs cannot ftand together, the firft Ihall lland 

than the laft. And they held, that an ufe cannot be raifed by t 

and falc by itfelf; but upon the fine it might well be li 

Wherefore it was adjudged for the plaintiff. 

Ca$£ «• Shailard againft Baker and his Wife* 

EoJlerTerm^ ^i.EUz, Roll IO43. 
A device to his INJECTION E FIRMjE of a leafe oi Bear croft. Uponi 
vwoionn, and if £^ verdift, the cafe was. That one Rof^ert Hunt w^s feifed in 
r^^V/'tTv the land where, &c. and had iffue three fons, viz. fTil/iam^t 

if. that the ^[ft Jkall Tt icid 5 and diref^m^ an axiiv\i\\'^ \o \it ^^v<l V>^ \:v\^>r\ lo his ddcft fofl and 1 
co'^vt^s an eiiski in fcc.-^Aptc, 7C4. y.^» 



Hilary Term, 42. Eliz. In C, B. US 

' one venter, and James and Fr.inchy and a daughter jfmlc Srailar» 
'as the wife of Baker the defendant), by another venter; and ogminjt 
thofe lands to James and Francis his tons ; ** and if either ^^^^ ^"** 
icm, or their heirs, do fell the fame, the gift of it fhall ftand *' ' '** 
, and fo return to the whole heirs again." And in another 
his will he willed, ** x\\2t James TiudFramisy his fons, (hould^' m^' i\. 
mnually to fniii^tm Hunt his eldclt fon, and his heirs, 3I." 2. Vem. 106. 
:he devifor died. James and Francis entered, and died without Hob. 65. 
nd, Whether this were an eflate tail in them, which determin- 3- ^^' V^** 
teir death without iffue , or, Whether it were a fce,which fhall *95- 
lieir lifter of the entire blood » or. Whether it were aneftate^Q^^jJ]^* 'fvj^^* 
only in them ? was the (jueftion.-— And all thk Court, 
•guincnt at the bar, rclolvcd, that it was an cftate in tec ; 
: it appears that the intent of the devifor was, that the heirs 
devifee fhould have it by the words, ** if he or his heirs 
. ;" .ilfo by the words, ** rcfcrving rent o( 3I. to his cldcH 
and his heirs ;" fo as they gave a conlideration for it. So 
llity it is to be intended, that he gave more than an eftate 
, and it cannot be an eftate tail. For, iirft, it is a fce-limple, 
ntcntof the will ; for fo the will ihall be conftrued, accord-. 
^h6 intent of the devifor, il^it may be colleftcd, when the 
are fatis apta^ although tfioy be not confulta. The in* 
b plainly appears, that he ^urpofcd the heirs of the devifee 
have it, which makes a fce ; and to have it an eftate tail 
l>e ; for his intent appears not by any exprefs words : and 
LMSLEY faid, a will Inall not be conftrued by intent upon 
nt ; for then it ihould be ufque infinitum. And although 
rds be, " Provided, that if they or their heirs alien, &c, 
their eftate fhall be void, and that the land fhall revert;'* 
a void condition, being annexed to a fee: and a fee cannot 
ted upon another fee. And the word ** revert" fhall not be 
led, that it Ihould be an cftate tail, when it doth not apn 
lat his intent was to make it an eftate tail, but a condition ; 
erwife, by the alienation of the one, the cftate of the other 
3t be determined ; and this was his intent : and fuch a con- 
cannot be annexed to an cftate in fee bv the law. And 
re it is void j and tlicreupon adjudged for the defendant. 

Brown agamft Adams. Oah 9, 

Trinity Term, 41. Eliz. Roll 11 25. 
T upon an obligation, conditioned, that if one Tovie ap- a (herifTs bond 
ared before the Juftices of the common pleas, that then, taken by a 
I'he defendant pleaded, tliat one IVbyjlkr purfued a cafias ^^^^J^^ 
the common pleas, which was delivered to the plaintiff, from^^thatTnT 
[herifFof Oxford^ who made a warrant to the bailiff of the which theancft 
rd of H, to arrcft the faid Tct/V, and that one J, S. put in wa> made, is 
n name, as a fi^cial bailiff to arreft the faid Toz'ic ; and void by dureft | 
c faid J. S. by colour of that warrant, arrefted the faid ^"l^iVthr 
.t D. in the county of Oxon^ and carried him to fF. in the ^-^^Htn.Sx.ioJ] 

of Berksy and tlierc detained him until the defendant and a. Jones, 76. 
d Toz'ic entered a bond to the plaintiff, as fherifF of theC0m.Rep.a64. 

of Oxon, for the appearance of Torie. So the bond is void ^**^;^*'*^- 
23.Heti. 6. c. 10.— The plaiiuiiF demurred j and it was ad- 'J; ^^ ^^^ "^jl; 
. hhu, PART u, D d d judged. 
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42. Eliz. In the Queen's Beich* 

Sir John Popham, KnU Chief Jujiice. 

Sir Francis Gawdy, Knt. 

Sir Edward Fenner^ Knt^ 

John Clench, Efq. 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor Oeneral. 



Jufiiccs. 



Oasi I. 



Rowleftoti agaifjjl Alman, 

Eafter Terrrtj 41. Eliz, Roll 
The ftcward of 'HT^R^SPASS for the taking of a gelding and two fpoon* 
a court-baron I thc plaintiff's in Rowlejhn. The defendant pleaded, t 
may «»«.'•«, and -*- he was tlic quccn's bailiff of her manor of Burton-txti 
the baiiift fur ^^^ ^j^^j ^^ f^^h a court holden before one J. Sta^ford^ ftew 
the king may ^j^^ j^ ^^^ prcfcnted, that thc plaintiff, being tenant of the i 
•Jicio diarain manor, had lurchapgeo thp cpmnion, tor which he was amcrcc( 
without fpctiai 6s. 8d. which was affirmed by 7- N' sind J. D. tenants the 
warrant} in juf-^vhereupon hc as thq quepn'$ bailiff, diftraincd that geldinj 
\'l^^l^^\^ Burton for that amercement ; and tHat thc plaintiff himfclf 
fay,"tl»*t*/< wat livcred unto him thofc twp fppons in redemption of the i 
frtfwtei, Wit^i' gelding, which he detained until tho ^ercement was paidu 
4>ut aiicdging in him ; and travcrftth thc takii^g in Rgwlefton, — And hereupon 
^'f,* ^ *^ plaintiff demurred ii> law ; and \t w^ argijcd by Coventey, 
rInfoS; the plaintiff, V^^ by Godfrey fyrthf deMant. 
but in the cafe I* IR8T, Becaufc It IS pleaded, qucd praftntatum fuit^ that he I 
of a common charged the common, &c. and doth ^ot ^ll^dgc in fad that 
perfon,' a pre- Surcharged. — But the Court held it to ^C well enough pica 
dTft?^rn{uft'bc ^y ^^^ h2:\Y\S, to whom It fbfficeth tp fakp ppnufance of thc^-j 
aUcdgcd. fentment and no more ; et non refert as to him, whether it be 

Anrc, 69S. or not. 41. j£Vtc\ 3. fl. 27. 24 Edw, 3. pi, 20. 
i.Roii.Ab.66c. Secondly, Bccaule the amercement ought to be by the fuit 
Co. Ut. 150. being in a court-baron, tliey being judges there, and not by 
S. Co. 41. fteward: a diilrefs alfo cannot be taken for it, unlefs there 
II. Co. 45. \)Qcn a fpecial cuftom allcdgcd. — But the Court refolved, 
KebiVe ^^ ^^^ ^'^^^ enough ; for it is the common courfc throughout 

Saik. 107, 108. rcahn, that the amercements ^re afTcflcd by the flcvirard ; and 
175. diflrefs in fuch cafe is incident and lawful. 

3. Ndod.ajr. Thirdly, It was moved, that this diftrefs by a b2|iliff, 
sce^a. Hawk. hJ^vJ,^g jj^y warrant to do it by cftreatorothcrwife, is not law 
8kin!^/V. f^r '^^ cannot diflrain/A? offldo, — And of that opinion was P 
vBai.Abr.sio. HAM, but the Other Juflices conceived otherwifc ; q.£</» 
pL 40. 28. Hen. 6. pL 4. 33. Hi-n. 6. pL 2. Book of EnirieSj j 
\vherefore they would advife. * j^i\d aftcnvards, for this laft c 
principally, it wa$ adjudged" for the plaintiff. 
Stran R y NoTE. It was held, that a common perfon cannot diftraio 
^^Ha^'n^ P^C/ fuch amercements ip ^ court-baron, without prefcription. 
|6, ' ' llic ^uc?^ here by hpr prerogative might, as |!QrH4M hfU* 
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i 

Hill againft Langley, Case*. 

nEBT upon the i. Rich. 3. c. 3. (a). For that die plahitiff ^" ^ »^ <«r 
^ being imprifoncd upon fufpicion of felony, the defendant ?^*"?*^"" 
took his goods, before he was convidted or attainted, contra formam i^f^c <SII^ic. 
fiatut'iy tff. and demanded the double value. Upon the inue, non lion, conrra.y 
ithct^ it was fo.und for the plaintiff; and moved in arreft of judg- to 1. ruk ,. 
ment, that tlie declaration was not good ; for that it is not atlcdged, ^' 3 »« »* ^'ot 
that they were feized for this caufe \ for if he took them as trcf- J'^'''''^*^ ''^ ^I; 
pafs, an aftion lies not upon this ftatute. — Sed mn allocatur. Be- of ^\i^r^ 
caufe it fhall be intended, tliat he feized them for this caufe, when 
no other caufe is (hewn; and the addition, contra fonnam ftatuti^ i. Lw. i^i. 
explains it and makes it good, if it had been before ambiguous ; \^f*\^ ^^''^ 
as in 14. Eliz. Dycr^ 312. in an aftion for diftraining averia caruccv ^* sid. 301?'* 
mtra formam Jiatut I y although it be not averred that he had other Raym 414] 
goods fuflicicnt for the diftrefs, it is well enough ; for contra ^- Lit. 391. 
formam Jiatutiy implies as much. Wherefore it was adiudeed for ^ "*^*'- SS-f- 
thc plaintiff, ^45.646. 

(n) Sec 25. Edw. 3, c. 14. 

Mints againft Bcthil. CA$i 3. 

Hilary Term f 42. £//*«. Roll 777. 

r\EBT upon an obligation, conditioned, that if the defendant To affirmatiw 
^^ at all times, upon requeft, delivered to the plaintiff all the fat covenants com. 
and tallow of all beafts which he, his fervants or affigns, fhould P*^**"**"** 
kill or drefs before fuch a day, that then the obligation (hould l>e JJJ",\'^'''''7 "^ 
void. The defendant plcade<l, that upon every requeft made unto Jbrmancrmay 
him, he delivered unto the plaintiff all the fat and tallow of all be pleaded 
beafts which were killed by him, or any of his fervants or affigns, 8we«iiy,in 
before the faid day. And hereupon the plaintiff demurred. *^f ' ^? »^^*^, 

' * *^ probxity, and 

o i«»f../r- it-i,'! « ^''* plaintiff 

Stephens, /dr the puunttffy moved, that tnis plea was not good may afngn 9 
III fuch a generality ; but he ought to have faid, tliat he had de- partlcuJar 
ivcred fo much fat or tallow, which was all, &c. or that he hakl p'^**^*'* 
dllcd fo many beafts, whereof he had delivered all the fat ; fo as ^^^l^^ 
:hc plaintiff might have afligned a breach certain : for it licsf in his ^ * 

)ropcr cpnufance, and therefore he ought fpccially to have pleaded ' Wood'aCow 
t; as 12. Hen. 8. pL 7. ^ 9. Edw. 4- pl- 4- arc. And Hil. f^^sid.a,- 
Y). EJjz. Sands V. Malcverer in this court, where the condition of ,.*Lut.4i9!J93* 
in obligation was, that the obligor, who was bailiff of the manor 609. 
>f the obligee, (hould render a juft accompt bcforcr fuch a day, of ^*^> *57' 
11 the rents of the manor which he had received ; in debt upon cow^*^'-!^^' 
his obligation he pleaded, that before the faid day he had made an i°TcrmVcp, 
xxompt of all the rents which he had received ; and becaufe he b. R. 753. - * 
;id not (hew what fums he received, it was adjudged to be ill. 

PoPHAM, Chief Jft/lice, and At,L THE CouRT h^ld here, that 
he plea was good; for when the matters to be pleaded tend to in- 
[ni^cnefs and multiplicity, whereby the rolls Tnall be incumbered 
rith the length thereof, l\\t law allows of a general pleading in 
be affirmative ; and by that reafon allows of the rule, that he who 
(leads in the affirmative, (hall a! ledge performance of covenants 
lenerally. And it hath been rclblved by all the Justices op 
:.NCLAND, that in debt upon an obligation to perform the cove- 
^nts in anindenturtf, it fufficethto alledge pcrformand; jctvti^lW* 

i) d d 3 V '^^ 
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MiKTs So where one is obliged to deliver all his evidences, or to aflurt 
8***11 ^^' ^^^ lands, it fulficcth to allcdge that he had delivered all, &c 
or affured all his lands ; and it ought to come on the other fide, 
to Ihcw the contrary in fome particular. And Popham faid, that 
he doubted of the cafe of Sands v. Maleverer before cited ; but it 
mav fland with reafon, becaufc the rents of the manor are certain, 
and may be collefted into a Ihqrt fum. Wherefore 'they all re- 
folvcd for the defendant. Whereupon tlie plaintiff, by llic defend- 
ajit's aflcnt, gave 40s. for coils, waived his demurrer, and affig^icd 
a breach. Fide 13. Hai. T^pL 19. 6. Edw, 4. pL a. 39. -£&«. 6. 
pi. 21. 

^^«*4* Anne Lafington's Cafe. 

Ko addition nc- A KNE LASINGTON was indifted bv the name of ^*wf the 
Inindi^dT , ^'ij;^' oi John LaCington of D. jconr:an ; and exception wat 
%fcmtc9vert, taken, becaufe ihe had not any addition. — Sednon alhcatur, km 

31. Hen. 8. Dyer, 36. 
32>Co.8i. 2« Inil. 183. 

^tiMarew'^'" Note, She was indited of petit larceny, and another was 
jT Haie^aiS*. indifted as acceflary ; and becaufe one cannot be acceffory in 
D)er, 47. ' this cafe, no more tJian in trcfpafs, tlic acceffary was tlicreupon 
3. Com. Dij?. difchargcd. 
503. 4. Com. Dig. 37. a. Hawk. 440. 

Case 5. Millcf agdinft Eaftcrowc. 

Il^efcndant 1 
^agc 111! 

drhrupjna mittcd thereto, for it is a real contraft ; but all the OTHER 
real coniraft. Justices e contra. Whereupon itwr.s ruled, that hclhould make 
his law, he. Vide 21. Hen. 6 pi. 44. C54. Kdiv. i. pi. 18. Edw.i* 
pi. 3i.Edzv. 3. pi. 34. Hen. 6. //:. *' Ley,'' 28. 45 7^- 73* 



i>» 5, — - c» J 

^ant may T^T^BT for money upon fale of land in which the defendant 

his law in ^^ tendered his law.— Gawdy held, that he fhould.not be ad- 




i not/ 
torum, 



Case 6. Dinglcy ogiiinft Moor. 

>n indidimcnt INFORMATION upon the 33. Hen. 8. c. 16. for buying of 
•n a iiatuce •*■ worfted-vam, within the county of 'Sorfolk, not being a weaver; 
^'^'iv'^and''"' ?^^'' recites 'the ^7,. Hen. 8. c. 16. and the i. Ed'ji\ 6. c. 6. whereby 
ml*^d7ii?^tijal ^^ '^ made perpetual ; and that this offence was contra funmamJlalHii 



by fuJbn;qucnt 33* Hen. 8. Isfc, — Feni.'er held, that for this cauk the inlorroa' 



ought to conclude contra formam ftatutorum, is^c. ; as it was m 

S/.elton^s cafe^ where one was indifted for recuiancy, contra f9rm^ 

J. Hak, 66t. ftatutty it was awarded to be ill ; for it ought to have bpen contra 

owen^' 'r* yt/wrt^^tyAfZ/^r^/^m of I. Eilz. ^ 33. £//2.— Popham. True it i5» 

ydv"n'6. that it was fo ruled, becaufe the 23. Ellz. c. i- depends uport 

<'to. jic. 1S7. 1. Eliz, c. 2. ; for it is, that every one who rcfiifeth to go to 

2. Hawk. err. chuich agninft the form of the i. Eli^. c. 2. (hall forfeit fcr much, 

5tra 6c2. J4> ^e. But tl'ic cafc ill queftion differs from it, and therefore therr 

Id. Rr.y.i5T2. ^^^'S'^^ ^o be n difference obferved, when a ftatutc Is made tocn- 

»ttgi. 435. <'»"''^' f'-'- a certain time, and is afterwards made perpetual by anew 

.Aft, or made perpetual in part, and where it is continued with ' 

new acKJition ; for where a flatu.tc is made perpetual in part, or in 

whole, without anv new addition or alteration, the offence w^ 

well be fuppofttl ^jainft U« form of llic firtt llalutc i for tlwt Aft" 
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made to continufc : and here in this cafe, the 3^. Hen, 8. c. 16. is I>«n6ley 
Hiadc to continue for yarn fpun upon rocks, but not for other iliootf 
yarn ; and the information might well ht contra fcrmam Jiatuti of 
33, Hen. 8. c. 16. But PoPHAM held, tliat this information was 
not good ; bccaufe he did not Ihew tliat it was yarn fpun upon 
ibc rock ; for otherwifc it wa^ not ^ny offence, as they all held. 

Hatnond a^ahft The Qiieen. case 7. 

TERROR to rcveffe a judgment given upon an indiSment. indiamcnt 
*^ The first Error affigned was,Becaufe the record is, ^7/5^ qu^fiicd. 
per facramentjtm J, S. ^c. it was prefciited, and thcfe words, pro- Ant->J37' ^^« 
krum €t legalmm hominum^ were left out. — And for this caufe the ^^ 
Court held it to be ill; and to that purpofe Gawdy cited thc^^^- J3«^*4'- • 
.Year-Book of 11. Hen. 4. pi. 41. where an indiftmcnt was dif- pj'^ ^ ^^ 
charged, becaufe fomc of die indiftors were outlawed of felony, 2. Ron. AK?,?! 
and therefore were not proh'i et Icgalcs homines. 3. Mod. m. 

Another Error alTigned was, Bccaufe it appears not in *• Kawk. 3CS. 
what county die place was where the indiftmcnt was taken, ^^j- 
aldiough a county was named in the margin of the record. — And ^* *^* *^^^* 
therefore it was held alfo to be ill ; and rule was given for the re- 
Vcrfal thereof, unicfs, &c. 

Leeds again ft Shakerley. cah «. 

A CTION UPON THE CASE, reciting that he wa« fcifed in j^^n.^i^nfar 
*^ fee of a mill in Sncdehwd^ and that he and ali thofe whofe div-ningawa- 
cftate, &c. from time whereof, Sec. had had a water-tourfc run- ter-courfcfiom 
ning by three vilis, viz. A. B, and C. to the faid mill ; that die '"f o^ '^"* 
defendant cut the bAriks of tlic watcr-courfe in J. whereby he loft '^jjj'' ^"k"'^^, 
the profits of his mill. The defendant pleaded not guiltyj and ^^pc!n*u\nb^'^^ 
Was found agai nit him. It was now allcdged in arreft of judg- where the nui- 
mcnt, that diis vtmre facias was awarded only from A. where the f^ncr wa^ done, 
cutting was, whereas it ought to have been from all the three -^''^ *'''*'^'' "^^ * 
viils, and from die viU where die mill is.— S^r^ ;/^;7 allocatur; be- ^^f^"/^^"^^ 
caufc the ifluc is r.on culpuhilis \ but if tiie ifTue had been upon the the ariii'l't tha 
prcfcription, it had been othcrwife. tim:; of thenui* 

Another Exception was, Bccaufe it was not allcdgcd, that '^^^^c "^"^ *>^ 
he was feifcd of the mill at tiie time of the cutting. — But ^^^^"' 
Hearn, ferjtant^ anfwcred, thit the declaration was good ; for it «,^^' i9^'l-7* 
fuppofeth that the plaintiff /fv/////i txl/Ut of a'mill, ipf-que, ct onncs Poil. 754. 
illly whofe eftate he hath in the f lid mill, have ufcd to have a gj^j^^ ^, 
water-courfe, &c. and that is a fuiiicient averment of the feifin ^go/ ^* '^^' 
at the time. This exception was taken \\\ Dame Brown* s Cafe^ i.'show. 3C6. 
14. EU%. Dycr^ 320. and yet the plaintiff had judgment. — But all i- ^^cn. 273. 
THE Court {ahjhite Poimi am} held, that die declaration was in- J^^f/^'* ^^J' 
fuificicnt for this caufe. — Gawdv faid, that in Brotcns Cafe the ^ ^g/^* ^'^* 
opinion of Lord Dyer was, that the count was infufHcient, and ^ 
error is there brouj^ht of die faid judgment. Wherefore it was 
here adjudged for the defendant. 

Jec^. & 5, Am), c. iS.'^Ame, p. 160, noie [f)* 

Pdd4 Mid- 
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Casi 9. Middleton againjl Baker, 

ifdcmurrtrbe UJECTIONE FIRMiE.— It was held by all the Corxr 
offered on vrit J^\,po,^ evidence to a jury, that if tlic plaintiff in an cjeiikm 
phimi/ou^^^^^^^^ ^^ ^^^^^ aftion, gives in evidence any matter in writing or 

to join, but not record, or a fcntence in the fpiritual court (as it was in this ouc), 
en vivm voet and the defendant offers to demur thereupon, the plaintiff ought 
trilimony. to join in the demurrer, or waive the evidence, becaufc the defcn- 
^^Co *^ * ^* ^^"^ ^^^^^^ *^^^ ^ compelled to put a matter of difficulty to lay gents, 
PlovH. 4**408. ""^ becaufe there cannot be any variance of a matter in writing: 
I. Uv. 87. but if either party offers to demur upon any evidence given by 
Cro.Car. 143. witnefs, the othcr, unlefs he pleafeth, (hall not be compelled to 
AM^' r* J^'^'» becaufc the credit of the teftimony is to be examined by a 
a.RoiK Ab-iio. J^H'^^ ^"^ ^'^^ evidence is certain, and may be enforced more or 
4!strange,i'o4o. i^f> (^)i but both parties may agree to join indemuncr upon fuch 
5,Com,Dig.i4i. evidence. And in die queen's cafe, tlie other party may not dc- 
B. R. H. 250. n^ur upon evidence Ihewn in writing or record for the queen, 
♦Tsl^i-zV^' unlefs the queen's coOnfel will thereto affcnt ; but the Court la 
fuch cafe fhall charge the jury to find the matter fpecial, as ap^ 
pears 34* Hen 8. Jhrrj 53. But this is by prerogative. 
(«) Sfd j^tf. lor the demur ror admits the evideace to be true. 

^ASK 16. Plowman's Cafe. 

In efcapc the pLOWMAN wfis indifted, for that he, being a conftable, ar- 
fhf^T^iZi ^^^^^ 7' *• ^'^^ f^''°'^y» ?»^d voluntarily let him go at large, 
felony the party Exception was taken to the indiftment, becaufe he dodi not (heir ' 
Vas arpefted, for what felony ; for the Other may traverfe it. yide 8. Edw. 4. ^ 
■nd«;A*iiitwa$ —-Secondly, He doth not fliew when the felony was committed; 
comiiMied. f^^ j^ ^^^^ j^ j^ ^^,^j before the general pardon, and then the pcr- 
ft*. Leon. ^166. rtiitting him to go at large is no felony. — -Wherefore, for tlicfc 
HeU. 53. reafons, tlie indidment was held to be infufficient by Clench 

ji. Hawk. »o2. and Fenner, aeteris ahfentlbus. 

Casf Tf. Anonymous. 

The 2-. Eii%, "tpRROR of a judgment in an aftion upon the cafe. The cnor 
c. 6. dot* not -*-* aligned was. Hecaufe the vcn'nc facias was quorum quilibet bakt 
confine the vt- ^ lUnaias terrtt, fe*t'. where the form prefcribed by the ftatutc ts, 
an '"^'ccrfc form V^^^'^^ quUibct habeat 4 llbrus terra, kslc. But it was 'faid, that fibrota 
•/wordl. terras is Jl!? good Latin aS libra terra ; and the ftatute intends not 

Ante, 157.413. aprccifc form, but that every one (hould have \Ub. terra ; and the 
courfe in fines is by ttbratas, — ^I'he prothonotaries of the com- 
c ^" V'. ^^^ P'^^^ certified their courfe to be always after the ftatute, to 

ro. jac. 72. ^^^ ^j^^.jj. ^.j\x^ quatucr Uhratas, — Wherefore it was held to be no 
error, and the judgment was affirmed. 

Ca-r 12. John Cofton againfi Thomas Cofton. 

Where thcrf IS T^RESPASS of battery. The defendant pleaded Je fmefjimh 
a negative a:;d -*- drmrfnt. The plaintiff replies, that tlie defendant Tiwiwi 
affirmative, Ci^cft Vxrat him de fon tort demefneyjans tiel caufe^ per ipfam Jcbn 
f^iJiZVn'l (\!ion /'uf^crius t4i!egatum \ and fo to iflue \ and found for the phiintiff. 
wrong V.anc Itwa*? movcd in arreft of judgment, that this was a default hi the 
Ihaii be allied plaintiff's replication^ and not helped by any Aatute ; for it is fi^ 
after verdlrt. i>ancc, and there is not any ifliie at all joined ; fo? he traverfcth mat* 
jioIl'a" a o. ^^'" ^^^^^':^^^ ^-y 7^^'- ^ojhn, whereas it is alledged by Thomai C^9k: 
Yciv. 6^ ^^ ^—fiut ALL THE CoURT held it to be but a mifpriiion ; lnd| tbf 
Cvo, Jac. C7. Cotirt beingvfull, they awarded t^iat it (hould be aoiendod. 
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Anonymous. Caie i> 

tlARRTS,/'r;tfa«f, movtd this cafe to the Court (which he faid Theftawctgl 
*^ was then depending before Sir Rich. Lcuknor^ ] uHicc of Che/ier^ ^^ *"^ ^^ 
who deiircd their opinion tlierein), viz. If an houfc be robbed in r^^^"oncli« 
the day, and the felons efcajie, hue and cry being niade, whether pg^fon cor»- 
thc hundred (hall anfwer for that robbery, by the ftatute of f't'ln- mitted m tbe 
Ifn? («*. And he Ihewcd to the Court a cafe written by JujUce day-time. 
Wyndha m, 30. £//2. RM 2415. that a mercer, inhabiting within ^^^^ *7«» 
a vill rot walled, was robbed in the night in his houfe ; and in -,co. 6 t. 
the morning his fcrvants perceiving it, made hue and cry ; and be- 2! inft. '56^ 
caufe the felons were not taken, the hundred ought to be charged, s* init. j 17. 
by the opinion of all the Juftices of the common pleas. — ^^^'^^ '^* 
Aud Gawdv, feeing the cafe, faid, tliat he well knew it to be the cro cir!4V* 
band-writing of ^/^/VerWYNDHAM: but he and alltheCourt Ld.Ray.'8s7* 
held it to be no law ; for it hath been oftentimes refolved, that 2. Hawk. iij. 
for a felony done in the night, the hundred Ihall not be charged. 
And he and Popham conceived, that in the principal cafe the 
hundred fhall. not be charged : for the ftatute of JVinton extends 
only to robberies done to the perfon ; and ^^^as principally made 
for the fafeguard of travellers ; but every one ought to keep his 
Aoufc at his peril , for it is his callle, and no other ought to med- 
^jBc there; and therefore it is not rcafon that any (hould be charged, 
yf he be robbed there. — KwAQom's., Attornty-GcnoaU faid, that it was 
nilcd fo about 31. £Zrz. in the common pleas, in a cafe wherein 
be was of counfel. — And Popiiam faid, if heafts be ftolen out 
of a clofe, and hue and cry is made, yet the hundred (hall not be 
charged, for the hundred fhall not be charged but where the 
party robbed gives notice in convenient time ; which cannot be 
done by intendnicnt, when the beafts are ftolen in his abfencc.— 
And in the particular cafe, Fenner and Clench delivered not 
aoy opinion. 

Note. The ftatute is, ** bccaufc that robberies, homicides, ar- 
Ions and larcenies, &c." which word ** arfons*' is to be extended 
to houfes. 

(«) 13. Edw. t. c. I. and ftc 27. Eliz. c. rj. X9. Car. su c 7. 6. Geo. i. c. i. 
9. Geo. I. c. 22. d. Geo. 2. c. 16. 

Love againft Prin. cask 14* 

PROHIBITION; for that PW;« libelled againft Love before if ^ clerk libel 
the high commiflion, that the faid Love beat him, or at Icaft- in the fpiritual 
wife affaulted him with a bill, and would have ftruck him, court for a 
being a clerk, and called him " goofe" and *• woodcock," with ^"^^jSn"*^' 
many fuch words ; whereas fuch pleas of alfault and battery apper- ft^go.^** 
tain to the court temporal. And now confutation was prayed ; * 

for being done to a clerk, the court fpiritual might examine it. — But ^"J^J.^Z^*. 
ALL THE Court held, that tl prGkibition well lies ; for although, ,!Bac.Abr.6i8. 
for Violenta manuum injc^irne in cimaimy the fuit ought to be in the ^.Bic.Abr.as?* 
fpiritual court, as appears hy Jrticul, C/fri^ cap. i. yet for an aflault 
only, it is clear, that tlie fuit ought to be at the common law, 
and for thefe words tliey are not adionable ; wherefore it is not 
reafon he (hould be vexed for tliem. And it was ordered, that 
file frMtiiion (hould ftand. 

Lane's ' 
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^'^sE 1 5. Lane's Cafc^ 

liusamcntof T ANE and Lane were indicted, eo qiM felomci Juas centenai 
^H^' ^^^'' ceplt^ et afportavcrunt, — And bccaufe ccnttnas is uncertain 

Ante ixi^ wliat weight, viz* Hhras or midasy or any other, as alfo bccaufe 
it was ccpit m the fingular number, it was ruled, tliat the indift- 
ment was ill for both caufcs. 
Cask i6. Stanfby's Cafe. 

Eajfer Tet'M, j^2, £Lz. Roll ly. 

fofJiwHrnr^ CTANSBY was indiftcd upon the 8. Hen. 6. c. 9. Exception 
Ante, 751/^* ^^^ taken to the indiftmcnt, bccaufe it was iaii aie^ et unoj Wc. 
Ht'tlty, 73. in me/Jya^!o, i!^c, cx'ijicnt. liber urn tenement urn J, S, intrtrtfii^ et ip- 
Liiich 109. fum J, S. expulit et d'lfjeiftvit. And he doth not fay, adtunc exiJlenU 
«.Kcb.477. lihcrum tencmcntum \ for othcrvvife, cxiftent, liber um icnenuntum mTCf 
."k/J"^ * refer to the time of the indiftment taken* — And for this caufe he 

1. Jfc.CD. 191. 

Koy, 131. was difcharged. 

4.Roli.65. I. Sid. 101 YUv. aS. i. Bulf. 177. Show. 172. i. Vent. 306. 3.Leon.i02. AlH 

49. Paiin. 277. 426. a. Roll. Abr. So. Cro. Jac. 214. 

^^'^ '7. Covert's Cale. 

^*ur"""^f "REPLEVIN. The defendant avows for damage feafant, by 

title by grant ef r\ ^ ^ . ,. v., , *'-',^,'' 

acopyhoid^and rcaioii of a copv granted unto him ot the place, where, 6cc. by 

the defendant Cooper bifliop of J f niton ^ lord of the manor, &c. The plaintiff 
pleads a prior faith, that before Cooper \vas bifhop, , one Horn was bifhop of 
*""^Ji'*''^^**"^ * /Hw/ow, by whofe death the temporalities came into the queen's 
avoidance of l^ands ; and this copyhold, during the time that the temporali- 
feifininhim ties were in the queen's hands, efcheated, and tlie queen granted 
^vho made the it to the plaintiff in fee, by force whereof he put in his bcafts; 
laft jrant, the ^j^j traverfcth the grant bv Cooper^ Sec. The queftioii was, Whc. 
Ji'aCf t^Uil ^5^^^^ ^l^i^ ^^avcrfc were gocid or not ? 

gram by copy. TiiE w'iOLE CouRT licld, that the travcrfe was good. And 
Ante, 30. 2iS. lirft they held clearly, that the grant by the qutcn of the copyhold 
6 Co - b ^-^^chcatcJ was good, and that this traverfe ought to be, for there 
Dyer, -1 2. ^^ ^^^t nny con fciTmg and avoiding ; becaufe he doth not confrls 
jonw, 402. the fcijGn,' aj\d grant by copy ; but if he had confeljed tliat tlic 
Ld. Ray. 237. bifhop had entered, and granted it by copy, then there needed not 
'^c n* ^"^' traverfe. So where one juftifies by leafe from y. 5. the plain- 
y^ om. ig. ^.^ {'^x\\\x that 7- ^' irifeoffcd him before, it is not good without 
travcrfe ; or to fay, that the faid J, S, after the feofrment entered 
and difll'ired him, and made the leafe, and afterwards re-entered; 
fo. thereby- he- confeffeth, and avoidetli the leafe alledgcd. Where- 
fore it was ruled accordingly- 

Eafter 1 erm, 

42 Eliz. In the Common Pleas. 
Sir Edmund Andcrfon, Knt. Chief Jujlice. 
Thomas Wnlmfley, Efq. ^ 

John Glanvile, Efq^ \ Ju/iiccs. 

George Kingfmil, Efq. J 

CAst f. Huifti againft Philips. 

On a bond to A ^JDITA QIJERELA. And fhews, that he was oUiged m a 
yf with a dc- ^^ llatutc merchant of 600I. to tlie defendant, to tlie ufc of one 
/t i/jnce on payment to B, aieadei 10 B. WAV avoid vV\t ^.«\vj s Vi^t tw^t \,( i?, had been a nftt *i»S** 
Cjo. J9fi. 1 1. Ydv. 33. 5. Bac. ^bt. ii» \*. i. >Nw>dr* C«i. v^. 
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Jobn JBtf/5 ; and that a defcafance was made thereupon, that if he Hom 
paid fuch foms, at fuch days, to John Bujh^ that the ftatutcfhould «^-^// 
DC void : and ihews, that at every of the days and places he was «»"•"•• 
paraius to pay tlie faid fums,* ct obtulh them, and the faid John 
Bujb was not there to receive them. The defendant pleaded, 
that at fuch a day John Bujh was at tlic place where, &c. and de- 
manded the fum, and neither tlie plaintiff nor any for him were 
there for to pay it, absque hoc that the plaintiff oi/«//7 tlie faid 
fum at the faid day, &c. And thereupon the plaintiff demurred. 
It was moved for the defendant, that upon tliis matter an audita 
querela lies not ; for John BuJh is a ftranger to the ftatute ; and 
although he tendered to a flranger, who rcfufcd, yet the rccouu- 
iance is forfeited ; for it is at his peril to procure die flranger to 
accept it, when the aft is to be done to a flranger. 

The Court held, that he tender was a fufficient performance, Co. Ut. 2»8,%, 
the defeafance of tlie flatute being made to tlie ufe of John BuJh ; 
but if he had been a mere flranger, and was not to have any be- 
nefit theteof, it fhould be otherwifc : and tliereforc Glanvile 
faid, that it was adjnd;^cd in Came v, Savery^ that where one wag 
obiiced to another man, to the ufe of a third pcrfon, to deHvcra 
cheft to the faid third perfon, who refufed to receive it upon the 
tender at the day, that the obligation was faved, becaufe the obli- 
gation was to the ufe of the third perfon ; for he fhall not take 
advantage of his own a£l. 

Secondly, It was alledged, that this declaration was not PJ«i of tender, 
good, for that it is therein fiirmifcd, that John Bnp) was not '^ '* ^"^<^»«»« 
there to receive it, and he doth not fay, nor any for him ; for ^^^^^^!^^^^ 
if any other was there to receive it for hirfi, it ought to have at th 3 place to 
been paid unto him. — And of that opinion was Glanvile, that nccive, without 
for this caufe the declaration was not good. — But all the ^'y"?? ""'*"!/ 
OTHER Justices held it to be well enough : for it fhall be in- -^'* ^"^\ 
tended that neither he, nor any other by him lawfully authorized, cro*^iI^ 
was there to receive it; for if fo, it had been as if he himfelf had 377. 42^5/^' 
been there ; and fo itfhaJl be inteiided upon the pleading. 12. Mod. 531. 

Thirdly, It was held, that the traverfe was notgood; for there There cannotbe 
being an cxprefs affirmative before, quid paratus fuity etobtulit^ ^l\ a travcrfc, afttr 
and nan ohtuiu being an cxprefs negative, there fhall not be any »" ^;^P»^5i affir- 
traverfe ; for when a ;nattcr is cxprclly pleaded in tlic affirmative, ^Itli^^*" ""^ 
w^hich is exprcfly pleaded by the other party in the negative, there « 1 
a traverfe is ncedlefs, becaufe there is a fufficicnt iffue joined, as Cro? u*c. it- 
36. Hen. 6. pi. 15. is. — Wherefore it was adjudged for the plaintiff, i. Saond. 1C5, 

I. Mod. Rq». 72. Douglas, 43c. 5. Com. Dig. in^x 

Cotton againft Sir Gci-vafc Clifton. Ca« 2. 

"pvEBT upon an obligation. — It was held, that where an obliga- Hoy,- a tt.jfr 
•■^ tion is made, an^i afterwards a deicarajicc is made tlicreof, if n^y b; pleaded. 
he pays a lefler fum, ^cc. there, if he pleads the dcf^ralance and the ^^^* ^*5- 
tender of the Icfler fum, he need not to fay tout temps pn/l ; for by Co. Lit. 207. 
the tender he was difcharged of all. But otberwiie itisof anobli- 9-^^- 79- *>• 
fiation with a condition to pay a IciTer funi; ?; ^•""'*' ^*' 

I . Bac. Abr, i^^fi. E. i^AV* v^v 
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<^^«» t- Bret /7f J/>y? J. S. and hisf Wife. 

Afiuher»Kiees A SSUMPSIT. Thc cafe was, That mUiam Dracot, fiHl \m(^ 
iL^hL fonV*^ '^"^ ^^ tlic/f«r, fent his fon to tabic with thc plaintiff for 

l»o»rri*afld*diej thrcc ycars, and agreed to give unto him for every year 81. and 
within the year, died within tlic year. Tht fcme^ during her widowhood, in 
Bis widow pro. coniideration of her natural affcftion to the fon, and in con- 
mifci to pay 61. fidcfation that the fon fliould continue during thc refiduc of thc 
tJapfcd ancTsi. ^"^^ "^ith the plaintiff, promifed to the plaintiff' to pay unto him 
a^ycar for tiic' 61. 13S. 4d. for the tabline of the fon for the time paft, and 81. fat 
fxitnrz board, cvery year after that he mould continue tlierc with the plaintiff: 
siic takes a fc- afterwardj fhc married the defendant, and the plaintiff brought bii 
H^^^^lbe ^^^^" .^^ ^^" f^^ *^ ^^- 1 3s. 4d. as for the tabling for thc twoycarr 
«f/r will Uelror following. — Warbehtok* movcd, that this aftion lay not. Firft, 
ift»^/i«magainft Bccaufe it was an entire contraft by her firft hufband for the en-* 
the hufcand. tire vcar, which cannot be apportioned. — Secondly, Bccaufe na- 
ikCQfn.Dig.63S. rural affeftion is not fufficient to ground an afjumpjtt without 
^wd pro quo. — Thirdly, That tliis is a contraft, for which aflioft 
of debt lies, and not this aftion. — But all the Court hcM, 
that it well lay. For as to the /&y?, it is well apportionablc ; bc- 
caufe it being for tabling, which he had taken, there ought to be 
a recompcncc, altliough he departed within thc year, or that the 
contraftor died within thc year. To thtfecend thcjr agreed, that 
natural affection ofitfclf is not a fufficient confideration to ground 
an ajjmrtfjit ; for although it be fufficient to raife an ufc, yet it is 
not fufficient to ground an action, without an cxprefs luidfn 
C«^Pla(«rd.^o2.a. quo {a). But it i<5 here good, bccaufe it is not only m confidera- 
s.Roii.Ab.783. tion of affeftion, but that her fon fhould afterwards continue at 
Caiih. 1J9. ijjj x.7kh\ty which ia good as well for die money due before, as for 
4. Co, 93. a. what ihould afterwards become due. And as to the thirds true it 
is, that if the contraft had been only for the tabling aftcrwanb, 
then debt would have lain, and not this aftion \ hut in regard it i$ 
conjoined with another thing, for which he could not have an ac- 
tion of debt (as it is here for this 61. 13s. 4d.}, an aftion upontbt 
cafe lies for all (as deljt with other things may be put into an ar- 
bitrament;. Wherefore it was adjudged for the plaintiff. 

Caii 4. Humphrey againfi Harneage. 

Michaelmas Terrn^ 40. Kiix, KelJ 2605. 

Ixfcutwn on a A UDITA QUERELA, to avoid the execution upon a ftatote. 
ftatutcinaybc £\. Wherein is furmi fed, Thzt ff. Humphrey, the- conufor (bis 
JwiY^^^Wtf father), was feifcd of divers lands in fee, and levied a fine of them 
if thcwM(ee tb the ufc of himfclf for life ; and ^fter part of them to the plaintiff 
has accepied in tail, and of the rciidue to tlie conufee in fee, and died : and be- 
part of the Und. caufe the conufee afterwards fued execution, he brought this audita 
Plowd. 72. ^uerdii. — And, upon demurrer, it was adjudged that this purchafe 
B^^r Mw*^» ^^ ^^^^ manner was a fufficient difcharge of the ftatute : but the 
F^^N.^B. 104.*' demurrer was upon the pleading in de^ult of a travcrfc ; which 
ciib. Ex. i38> was adjudged not to be material. 

Caib 5. Willoughby againft Brook. 

Michatlmas Ternty 41. ^ 42. Elix, Roll 1704* 

dtw^^'MhJI^'aft TJEBT upon aft obligation, conditioned, ** Whereas Edai^d 
•» divers fuiti in '^ ** jyHioughby hath before this time commenced divers failJ 
HA Rr the *• in thc court called thc king's bench at fVcftminfier againft ^ 

ohJigor U t^' ^ 

feJ CO pt9»4 there are no fnits there Ante, ^Gi. Vo^. n^v ^-^^"^ ^^^^ if^. V\v D|er, i^ 
^/cn, 5a. 2«/iDon. 156. Stransc,6io* Cov^. S')!- a-twa-^tv M>* 
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•* Bam Hutchlnfon ; if the faid William Hutchinfon fhall without de- WxtrorcMar 
** ky, by his lawful attorney, appear and make anfwcr to all ac- «;'«^ 
** tions and declarations commenced againft liim, that then, &c.*' »*•««* 
The defendant pleaded, that pojien^ viz. fuch a day, fVilliam Htit^ 
thinfon appeared, et paratusfuit refponderey isfc. but there were not 
then any aftions there depending. It was thereupon demurred. — 
And ALL THE Court held it to bean ill plea •, for the obligation 
eftops him from faying, that there were not anv aftions tlicre de- 
pending : as if a man be obliged to perform the covenants in an 
mdenture on his part to be performed, it is not any pica to fay 
there were not any covenants therein on his part to be performed^ 
ITiiU 3. Eliz, Dyefy 196. W 279. Wherefore it was adjudged for 
the plaintiflF. 

Thornhil and Adams a^ainfi King and his Wife. Cast €^ 

Micboilmas Term^ 41. t> 42. Eliz,, Roll 1901. 
TAEBT uj>on an obligation, conditioned for the performance of on a co^tnMt 
^^ covenants in an indenture of icafe ; whereof one was, *' that thatndiiicr tr« 
** the leflee, his executors or afligns, nor any other who fhall ^cfl<* "or his af- 
** come to have the cftatc or intcrcft in the term, or any part ^?'!^f**!! *'*'• 
** thereof, Ihall not alien their eftate without licence of die Icifor, «cc^\o h^*^ 
** but only to his wife or children." The leflee devifes it to his wife; hc-f*. 
"wife, and makes her his executrix, who enters therein as legatee, vi/«j tiieicnnu 
and takes A/W the defendant to hufband. They alien the eftate. *"* ''^^^ ^*^ 
The Icffor brings debt upon the bond. They pleaded, that thev had ^!^T.^^'^ 
not aliened contra formam conventioms. 1 nc plaintitrlhews the alien- jt. Th^s is a 
ation abovefaid. — And thereupon it was demurred: and held by breach of tlw 
Anderson, Glanvile, and Kingsmil, that the covenant is ^^^^n*- 
broken, for thcyi'mf is reftrained from aliening, by exprefs words ^^^^?^*^^S* 
thereof, as well as the IclTee himfclf ; for it extends to the leflee, '• Wood'tCcn. 
and his affigns ; and (he is afligncc : fo although there was once an IJ** ^^'v. 
alienation by licence, yet that afli^nce cannot alien without licence. , J^' Touch. 
— Waumsley doubted thereof; bccaufc the words arc, ** tliat Dougl. 57. i3|. 
*' tlje lellee or aflignee fhould not alien but to his wife or chil- 
** dren ;" and the wife is not within thofe words, for Ihe cannot 
alien to hcrfclf ; fo flic is not intended to be within them. But he 
faid, it had been adjudged here, that where a condition within a 
le^fe was, " that neither he nor his affigns fliould alien without 
t* licence," the lelil-e died inteftate, the adminiftrator was bound 
by this condition. Vide Dycr^ 152. />/. 7. and 4. Co, 120. 

Holt againft Lifter. Casij. 

rpENANT for life, remainder for hfc. He in remainder for life Forfeiiure. 
•■• reciting that he had the cftatc in fee, levies a fint fur conufancc Ante, 6;f. 
de droit come ceo^ Isfc. The conufee brings a quid ruris ciamat. The tc- S.C. Owcn,i4& 




thereupon. — And all the Court agreed, that thchrft eftate was 1. Wcod'sConb 
notforfeited, bccaufc the ^tornmentwasbvcompulfionoftheCourt, 80, 81. 
upon his default of appearance, and no't upon his mere motion. ^' '^^^ " ^^ 
7-"And Walmsley and Kingsmil held, that the fccond eftate is ^^^* 
pot forfeited ty this fine ; becaufe t|xf fine is not anj difcontinu- 

V^ce^ 
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HoL T ancc ; and nothing paflcd thereby but Wiiat he might lawfullv pafi;,-i« 

•^•''^ But Anderson and Glanvile e^contra : Becaufc the forteituic is 

i$Ti». y^^^ ^^jy ^hj>j.^ there is a dilcontinuaiice, but where he doth ad in 

a court of record, whereby his will may appear to diiinberit him 

in revcriion ; as w^herc he prays in aid of a llranger, or in wafie 

Coi Lit. 252. a. brought by a ftranger, he pleads nul waft f cut y and To admits the tc- 

veriion in him. 

Caiis. Johnfon againjl Morgan. 

i^». If debt win T^EBT upon a bill, which was by thefe words : ** Be it known* 
lie upon an -*-/ i« ^ic. that I, fViWam Mmgan^ do acknowledge myfclf to be 
t^r^^ 'a " indebted to J. Johjtfon for all luch fums of money as J. D. my 
tr« dcbtof ano- " brother-in-law, did owe the faid J. Johnfon ;" and avers in fad, 
thcr where the that then A. D. owcd unto him 45I. &c. — vValmsley and Kings- 
foro is uneer- MIL held it to be a good bill, and the adion well grounded thert- 
'*'hL^^'"' upon, with this averment; for it is thereby reduced to a cer- 
aLrutn^."^ tainty : and although it be uncertain in tlie words of the bill, yet 
when it may be reduced to a certainty, it is well enough. — An- 
* icr"' ^^* derson and Glanvile e contra ; becaufe it ought to be certain 
Foft. Vo;!^' what, and to wiiom he owed it. And here to fay, that he tivcd 
a.Coni.Dig.638. that whkh his brother-in-la'-M eivcily is void ; for he cannot be in- 
a.Strang*,io89. debted for his brother's debts ; for the debts of his brother arc not 
thereby difcharged notwitliftanding. — But Walmsley (aid, Uiat 
the words tant amount^ that he is indebted in fuch a fum as his 
brotlicr- in-law owed ; and yet thereby the debt of his brodicr b 
not determined. And the like cafe was adjudged in this coort 
£q/icr Tcrniy 29. £iiz. Wherefore, &c. jidjournatur. 

CASt 9. Bretton asyainft Prat. 

HihryTerm, 42. Elix, Roll \0%. 
An award cf a T^EBT upon an obligation, conditioned for the performance of the 
icafc for life, -L^ award of y. 1^. to be made, &c. The defendant pleaded ml- 
Willi remainder ^im fech arhhvium. The phuntiff (hews, that fuch an award waJ 
%]^tr^^''^'L ^^a^e, that he fhould make an cftate of fuch lands to the- plairttiff 
ticuiar tfiaic; for life, remainder to y. 5*. a ftranger in fee. And it was thcrc- 
biit the pleading upon demurred. — Ft per Curiam, Although this award be void 
muit nan:c ^^ ^^ y.\^^ remainder to a ftranger, yet it is good for the particular 
I!^adc *' ^^* eftatc, and ought to be performed : but becaufe there was not any 
place mentioned in the replication, where this arbitrament >^« 
^^c" -8^' made, and which is ifluable, it was adjudged againlt the plaintiff 
li). Co! 131. upon general demurrer •, for it is matter ot fubftance. 
2. Wood's Con. 8c. i. Salk. 74. 

CAS, ,0. F^^^ ^^'^'''P' ^^^^"^^ 

A r.iirprifion in FLOWER. After verdift for the plaintiff, it was moved in ar- 
the return of ihc -L/ ^^^ of judgment, that ^\t V nth e facta sh^ x\\z roll was awawled 
tiinirt facial \z returnable 15. Pafch. but the writ itfelf was made returnable i^.Tr'm. 
»idcdbyi8.£i'ia». ^^^ ^^ ^^ venire facia% warranted by the roll ; and that it was not. 
^'^^ aided by the i^. El'iz, c. 14. — But all the CorRT held itto 

be within the ftatute ; and that for fuch a mifprifion judgraeot 
Should not be flayed after a verdict. 

S«ei6. <e 17. Car. i. c 8. and 4. & 5^ Ann. c. i6. 

^As« "• Tifdale's Cafe. 

Onapromifcto ASSUMPSIT. The cafc was. That Tz/aii//, adminiftratoP,hada 
difchargc a xA judgxncnt againft him for a debt of the inteftate*s, and promif^ 
jud^mini rccc- ^ j to the rccovcrer tliercof, in confideration that he would forbcat 

vcrcu at *>//• 

rSmr/mat, in coDfufef^tlon that the rUmuff woxAd iw;>*cas w:qpiji;itv a^xx^ '^akjvv Mj^. an i»Ji^«« 
. «c j;lrcr Ma^ an^ b^fo^ OCfaM* ^f^^k-. ^^^^^ ^^' ^^ft^ 
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ofue execution againft him until Oeiabh Mich, that he would pay Tis»ale*« 
into him the fum recovered at AUchueimas ; and at Mickadtnas he Casi • 
lilcd of payment ; and aft«r and before Oiiab, Mich, he brought ^^^ - ^ ^^^ 
n ajfumpfit. 'And this matter being Ihewii to the Court, it was ,j/. 503. 
lovcd, Firft, That this conlideration is not fufBcient to maintain Cowji. i*l. 
10 a£tion ; for the forbearance betwixt Afuhaelmas and Odab. 
\ru'h. is void. — The Court hpld it to be well enough ; for if 
arc of the conlideration be good, it fufficeth : and he ought to al- ' 
edge performance of tliat part of the confideration which is ma- 
crial and valuable. But where a confideration confifts of two or 
:hrcc parts, and every one of them is valuable, there of neceflity he 
ought to Ihew performance of every part thereof. They alfo held, 
that tlie confideration to forbear to fue execution for a time cer- 
tain was good caui'e to ground tl\at action. But it hath been 
adjudged, that a conlideration to forbear paululum tcmporis is void, 
tor it is not certain ; and paululum tcmpus is not tarporis pars. And 
tlicfait after Mlchnelmasy before Oc'/ubis, was well, becaufe the af- 
fumfjit was not performed by the non-paymciit at Michachias. 
But of tliat \yas tlic grpati^ft doubt. 

BllCOp (lgcl'rr,ft White, Casi ia. 

Michaelmtts Ttrmy 41.^42. Eli%. Roll 408, 
TRESPASS for breaking his houfc. The defendant juftifies his ArherUrmaf 
entry into the houfc by virtue of a warrant of the fherifFs upon ^^ '**" *>°"^ 
a^;//^^/^^ awarded to levy fuch a debt dc bonis ct catallls qure^l^^^^^'*^ 

/ l-it -r i\' r '/J ■ • • •! r • thC <KK>r$ OIC 

juerunt rhilip Bijiop tcjlatcris^ temper e mortis in mambus -Lucrctia .o^cn^xo^^KM^ 
^[fcop, his executrix ; and iaitli, that tne executrix was in the a >./.*. <^^aa* 
plaintifi-'s houfc cum bonis fuis^ and there abided ; and for that the f^f^^f^rii, h hit 
door of the houfc Aood open, he entered to levy that debt, &c. ^^^ *!^ ^^*^ 
•^It was thereupon demurred ; and acijudged to be an ill bar, be- poft.'ooo. 
paufe he doth not ^llcdge that bona u/lrJoris were in the houfe, but 
tona propria executficisy which were not liable to execution. But if ^"'- H3*« 
^oHateJijtoris had lx:cn there, it was conceived that the entry liad Cro°'rac' S6 
l>ccn juftiiiable. Wherefore it was adjudged for the plaintiff. Forter,^3*i9. 

^ ihccAft of Lee V. Cr.r.fcll» Cowpci\ i. whrrc 1: Is dercrmined that a baillftin execution oiwefne preccft 
*ajr break open thecNor of a I'xfger, having firrt v;;«;iwd peaceable entrance ac the outer dooroftliclioufe. 

Sir George Mjor and Francis Brown ai^.unjl Onflow. Ca£i 13. 

HlLiry Ictm, 41. £»/3. Roll 15 58. 

PARTITION. 'J'J)e w rit was general unon the 31. Hen, 8. c. i. A gcncml wrft 

tliat they did hold inJlrnuU ct pro iJidivif, J^a?icrium de D. et terras^ hy jointcnarti 

'' v'lfum franci pL'iii in IJ. \ ar.d that the dcfen Jant denied partition *"" ^'^"^"'J '" ^ 
. / r , ^ • c^ r^^i II 1- *^ . coni.TK)0,fv rnrjcd 

yntra/omomjlijtittiytsfc. 1 he dcCiaration was according to tlie ^j, .j//,^o^ 
l^rit ; and that the plaintiffs held to them and their heirs the one c. i.isfuthcient 
Moiety; and to tlie defendant and his heirs pertained the other without recirins 
tpoiety. The ^Icfcmlant pleaded, /jtfoJ ?ion tcnuit injimul prout^ isfc, '*^'^"^[^'. P;'*" 
the jury found a fpccial vcrdift,. that the plaintiffs held in fee ; concl'uclVfU^r* 
ind diat the defendant was tenant in tail, remainder to his right form.tm 'utkiu 
Uirs of the otiicr moiety. Jiijiy Ufc. — It was moved. First, That Anc, 743, 
his general writ was not good ; for it ought to liavc been a writ 2. lui. iois, ■ 
pccially founded according to the cafe : for fo the ftatute appoints, 3. Larn. i-\', 
nat every one Ihall have his writ according to his cafe, to be ?-^^c.Ab. 212. 
ramedby the clerks of the chancery. — Andof that opinion was An- ^^^^K' ^^' 
ER80N, that forthis caufe the writ was not good. But all the a.^H^wtl^^c?. 
TH£& Justices held| that tliis general writ was rood i for the i.BLRcpiilj/. 
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Sir GfOR«R ftatutc dotli tiot prcfcribc a form, but leaves it to the clerks of the 
*fV^\c"^ chancery to be framed ; and they have devifed tliis writ upon this 
Brown" ftatute generally, adding only thcfe words, " contra fffrmamJlQtuti^'^ 
ajaiffl which ihews it to be gronfidcd upon the ftatutc. And it hath been 
Ow«Low. the ulual pra&ice ever (incc that ftatute, tliat foch writs between 
jointenants and tenants in common of an inheritance have been al- 
»^tc, 74> jowcd ; but a writ founded upon the y.:Hcn, 8. c. 1. betwixt joint- 
tenants and tenants in common of a particular eftate, ought to be 
fpecial, (hewing their particular eftates. Wherefore it was ruled 
accordingly that the writ was good. 
A writ of par- StcONDLY, Exception was taken, Bccaufe partition was de- , 
lition may dc manded of ** ibc vhw of Franckjicld^y which is not fevcrable.— But 
•'kw ^(^ ^^ "^^'^ holden to be well enough \ for although it be not fevcrablc 
frankpledge to- bv itfclf, asAN.DERsoK and Glanvile held (but WALMSLEYand 
g-thcrwith iiie K^iNGSMiL / rrw/r*:}, yet the profits thereofmay be divided; or it may 
■uoor. be divided, that the one (hall have it at one time, and the other 

at another time : yet being demanded to have partition thereof 
with the manor and other things, it well lies ; for it may be en- 
tirely allotted to the one, and land in recompcncc thereof allotted 
to the other. 
Awntofpar- TniJiDLY, Becaufc this declaration fuppofeth that tlicy held 
tirion (hall abate jointly in fee ; whereas it is found by the vcrdift that the dcfen- 
ftnl^rfoft^d ^^"^ '^^^^ '^^ ^^^^» *"^ ^o ^^^^ ^^^^^ miftakcn.— The Court held it 
■ Miltliil ^o be *11 J for although the one needed not to take conufanccof 
Ante, 64. 743. the other's eftate, yet wheit he will take upon him the knowledge 
Pyer, 79. thereof, and miftakes it, he fails, and his writ Ihall abate. 

ft.Bl.Rep.x134. 

rtnirt fmcims FOURTHLY, Bccaufc the vfnire faciQs IS awarded de vichnetn flw^ 

oifawlrded. nerii de D. where it ought to have been alfo from the vill. — And, 

for this caufe, it was holden to be ill. But the parties compounded. 

Sse S. & 9. Will. ^. c. 31. and 3. ic 4. Ana. c. iS. by which prooecdinp on a writ oS 

partition are regulated. 

Case 14. ' Ofboum iigdiitfi Edcn. 

Trinity Term, 41. Elix. Roll 1 32 J. 

^jf^m^fiXxe^ A SSUMPSIT. Upon retaining him to be his folicitor for die 
araforthUdient profccutiou, and defending his law-caufes, he piomifcd to 

upon a general give uiitq him fo much, &c. The defendant thereupon dcmuned, 
fctainer. fuppoiing it to have been unlawful. — And it was adjudged for the 

Ante, 459. plaintiff, that the aftion was maintainable ; and in Trinity Termt 
Cro.Car. 160. 22. £//2. Roll 1210. thc like cafe was adjudged accordingly. 

Hob. 67. ^ o « V 

J. Roll. Ab. x7t JoneS| 208. x. Com. Dig. 45^3. 



Ca&£ 1. Wolley agaitjjl Mofely. 

Efifter Term, 42. Eliz^^-ln the Excbrquer Chamber^ 
Michaelmas Term, 40. ^ 41. £//'«. Roll 592. and Eafter Term, \\.£liz.^dl 
If t writ of en- TERROR of a judgment in the queen's bench given on a dcmur- 

quiry be award- X-i j^^ \r\ an ajfumfjit, — TlIE FIRST ErROR afllgncd by TaK- 

dit^Ml^i^^^ft FIELD was, that the writ of enquiry of damages wasawarded bythc 
#r!j rr/i'/aCd it roll returnable rfiV /r/<arm Triutt, and the writ was retuni* 

is made return- able die Mcrcuril poft tres Trimt, and the writ was returned fcrrci 
uhUtHeMereuni ^^j ^j^g inquifition taken 26th JurtCy which was d'te AfarUs pc/l tres 
pcfttra Trin.it yy^.^ f^ ^^ ^^j^ vajied from thq rqll, and therefore thc judpntnt 

nxili be amend* .r v 

rd by thc roll. >*ntc, 468. 677. Poft. 767. g»o. Moor, 696. 711. Andr. 77. jS*. B, R. B. JMT 
Cro. CkT. 3S, J^it. E.tp. 54. Cro. Jac. 64, 3. Ea^. Ab. 27J. z. W, Rayiii. 105c. f . Srik. 5*^ 



Eafter Terni> 42. EUz. In C. S. 74 ^ 

Toncou^. But It was thereto faid, tliat it was the default of the Wotr.Er 
erk to award it returnable upon another day, variant from the roil, «»^**»V> 
hich is the warrant thereof ; and therefore prayed that it might MuiSLv. 
'. amended. As to the cafe in Dyer^ 211. where an exigent was 
irardedby the roll returnable 0<f7. Afwh. and the writ was rcturn- 
\cmenfe ATich. which was ruled, that it could not be amended ; it 
as thereto anfwered, that tlie reafon thereof was, bccaufe it was in 
fc of an outlawry not amendable ; as alfo becauf'e the fifth county 
as held between 0^. Mich, et nunfe ATich, which the writ could 
>t warrant if it (hould have been amended, and tliercfore it 
)uld not be amended. And as to the Year Book of 2. Rich, 3. 
.11. where a diftr'ingai juratorum was awarded by the roll, re- 
imable 3. Pafcha^ and the writ was returned 15. Pafcha, an3 at 
ic day, by the writ, the partv and jury appeared, and verdift and 
idgment was for the plaintiff, and thereupon error brought, and 
ulcd to be ill, and not amendable ; it was anfwered, that the rca- 
on thereof was, bccaufe if there Ihould have been any amcnd- 
Qcnt, it Ihould have been of the writ by the roll, and not of the 
oil by tJie writ ; and if there the writ fhould have been amended^ 
hen the verdift which was taken 15. Pafcha had been with^ 
)vit warrant, and none of the parties hadf day of appearance at 
ie faid day. Wherefore, &c. 

But againft thofe books, the 9. Edw, 4. fU 15. was urged, where 
1 writ of habeas corpus with ntji prius was awarded by the roll re- 1 
umabic 15. Mich, and the writ was returnable menfe Mich, and 
tthc day in tlie country the Juftices took the inqueft : and at 
he day in bancOy this matter was poved in arreft of judgment^ 
nd ruled that the writ (hould be amended by the roll ; for the 
iqucft was well taken at the day in tlie country, and the amend- 
icnt is not prejudicial to any, and it is well warranted by the 
)11. A precedent alfo was fhcwn Eajlcr Temiy 30. Kltz. Ro(l^()2. 
i the queen's bench, between Jeff and H^tlfon, where in covenant 
le judgment was upon nonfum informatus .* the writ of inquiry of 
images w^as awarded by the roll returnable 15. Pafchay and the 
rit was there returnable mcnfe Pafchcr^ and the inquilition wa^ 
ken before i^.Pafcha\ and being returned, the plaintiff had 
dgment in the common pleas, where tlic aftion was brought : 
id error thereof being brought, and this matter alfigned for error^ 
id after good deliberation, it was awarded that the writ fhould 
r amended by the roll, and the judgment was affirmed. 
Afterwards ALL ttte Justices and Barons, upon view oi 
is record, and confidcration of the books, held that it was 
nendable, and fo. awarded that the writ fhould be amended, llde 
L Edw. 3. />/..!. 9. ii4 Hcfu 6. pi. II. 

A Second Error afTigned was. That although this v/tit ^.^^It of /n. . 
ooild be amended, it then appears it was not well ferved ; for the ^j^„^*^^ 

auifition was taken the fame day it was returnable by the roll, ij,^. ^j^y of its 
I fo too late ; for it is the day 0/ the returning of his writ, and rciorn. 
>t x>f executing it, ^nt^. i«o. 4^9. 

But ALL THE Justices and Barons held, that it might well *• ^*^^** '^^ 
\ execnted the fame day of the return ; for it is fufficient if he 
Hh it in court the fame day to return it. Wherefore the judg- 
cnt was affirmed. Vide 31. Hen. 6. ph 13. 33, Hen. 6. ^A 45. 

tHO. %LIZ. PART 11. E C « >N^C)4l-- 
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y«upc. 
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Woodyarcl n^ninjl Dannock and Tiaindlc. 

/ tin rry Term , 40 . £/iz . Roll S^^, 
"P\KRT upon an ohligation of fix hundred pounds, ditcd 461 
-*-^ Sepumher^ 37. £//2;. conditioned, that if he were fcifcd in hi« 
dcmcfrie as of fee, the day of the obligation made, of fuch copyhold 
lands in Sybto)j^Dockingy and if the faid lands be difchargcd of all 
inciiinbranccs made by him, except tlic cftatc and tide of jointure 
of his wife Elizabeth^ that then the obligation fliould be void. The 
breach is affigned /;/ hoc^ that the defendant, before the obligatioa 
made, had furrcndcred thofe lands apud Sybton pradiH. to the ul* 
oi Elizabeth his wife for life. The defendant pleaded, that he did 
liot furrendcr it modo et forma. The pUintiiF fur-rejoins, a^d 
fur turn reddidit apud Sybton-Dockinr^ modo et form a ^ isfc. and there- 
upon a venire facias was awarded to Sybtoriy and tried for the piain- 
tiff, and judgment accordingly. Error was now thereof brought. 

And THE P'ikst Ep-ROR. afligned was, Becaufe the venire Jacloi 
5s from Syhtofii where it ought to have been from Sybton-Doduii\ 
for fo is the fur-rejoinder, which makes the iiTuc. 

But THE Justices and Barons held, that in regard the fur- 
render is alledged in the replication to be at Sylton^ and the re- 
joinder agrceth therewith, the ifliie is thereupon, and the naming 
of Sybton-Docking in tl>e fur-rejoinder is but furplufagc, and (hall 
be well amended. Whereupon it was awarded, that Docking in 
the fur-rejoinder fhould be ftruck6ut,and tliey were ready tohavo 
affirmed the judgment. 

Another Error was afllgncd in the matter, that there wai 
not any breach alTigned ; for the furrendcr to the ufc of Eiizateth 
hi?! witc is excepted, and fo no breach. — But k \\"xs iiwvcd bv 
HouGirTON, that this exception doth wot extend to tlic firlk 
daufe, but only to the difcharging from incumbrances. 

The Court held, that it extended to both, and fa qppcan to 
be the intention of the parties. Wherefore the jtidgmcnt vai 
xcvcrfed*' 
Casi 3. Green agiiinft Charnock ancl StarneL 

Trinity Term, 40. £//2. Roll 1 1 ly. 

In pcrfonai ac- 'T^RESPASS clavfum fre^it. They impatrl, and at the daf SimtA 
fion«,a.fo//*/»r«- -■- did not appear, whereupon a nihil dicit was entered agsunft 
4'f!!nTnt wiir *^*f"* ^^^'"^''^^ pleaded in bar, and thereupon the plaintiff rc- 
headifchargctoP^**^ i and dcmufrer joined upon the replication, and day give* 
aiiofthcin. over to the next Term, and then adjirdgcri for the plaintiff. And 



Sroch of co- 
venant. 
Anc^ 44. 




a. Silk. 45s. error. Thecrror afligned was, Becaufe this nolleprofcqui is againft oncf 
Lri. Ray. 600. whcrc judgment is entered againft both, being tliat retraxit againft 
s'r**d^'^ w-'f ^^^ ^"^ ^^ ^^ ftrong as a rcleafc to the one, tlic which being to ond 
^06."^* *'* of the defendants, isa gooddifcharge for both, and then this jodg- 
i)ougi. 169. w n^cnf againft Charnock is erroneous. — And of that opinion wctJ 
"^iiu -^Li- TME JrsTirE<5 AND Barons. Wherefore it was rcvcrfcd* 

Prodefa difcon- i^'T NoTE. I heard of another reafon of the rcvcrfel of tbis 
tinned asaind judgment, frr. Becaufe thcrc was not any judgment entered againft 
Tdif o^ntinT^ " ^^^^'^^^ his non -pleading, nor day given, and fo a difcontino- 
Inc'ero"!!?."' ^"^^ ^ ^^? ^"^^* ^^^^ ^^^^ '**^''' profcijui againft him came too la»> 
/.RoiiAb'^ss. ^^^^ ^c difcomi\u\;^ucc againft one was a difcofitinvaoct ag»ifl* 
f. Co.Di^iit. both, and of t\vr cutut l'Or\t, n[\\wtioxt>%tt. 



ih 



Case r« 



• The lord of a 



Trinity Term, 

42. EHz. In the Queen's Bench, 
Sir John Popham, Knt. Chief Jupce. 
iS/r Francis (^awdy, Knt. -^ 

Sir John GJench, Knt. i Jujlices. 

Sir Edward Fenner, Kiit. ^ 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt.^ Solicitor General. 

Pigot arainft Sympfon and Others. 

Hilary Term^ 42. £//z. Roll 758. 

A CTION 9? TROVER. Upon demurrer the cafe was,,^^_^__ 
h-\ The plaintiff being owner of the rcftory of Evmvham^ in uunormay'ijr*- 

• "^ Xhe county of Ntrthumberiand^ brought his aftion of trover, f:ribc, in confi- 
"20 loads of wheat in Harloiu^ being the tithes of the reftory fet -^TAiion of fcch 
It from the nine parts. The defendant pleaded, that Harlow was ^J^'^ V^^Y^t^' 

member of the manor of Frldhoe^ both which ai*c within paifofi, in fstls* 
tc parifh of Ev'tngham^ and conveys the manor to the Earl e/'fac>ion of ail 
Northumberland ; and prefcribes that the Earl of Northumberland^ tithes within 
id all thofc whofe eftatc he had in the fame manor, from time "'^^ "^'^r, to 
hereof, &c. had paid to the patfon of Rvln^kam fix pounds an- p* rt of^aiUorii 
aally, in fatisfaftion of all tithes within the fame manor ; and within the 
irthcr, that the faid Evin^bam, and all thofe whofe, &c. had nfed manor. 

► have, in refpeft of the I'lid fix pounds, the tenth part of all the ^"'^» 59'?* 
)rn within the faid manor ; and fo thcfc tithes within the faid 

lanor, being fevered from the nine parts, he took by title under ** ^^0^^ 
le faid earl. H^. ^',^5.^' 

It was thereupon demurred, and argued for the plaintiff, that 2. Saund. 14:^ 
lis was not any pica ; for a layman is not capable of titheo, and 
icreforc no continuance of time can give kim any title to that 
hereof he is not capable; for by the antient courfe of our law, 

* cannot fue for them : and the civil law did not permit a lay- 
lan to fue for them there, and fo he had not any remedy, and 
icreforc not any right. There is not any alfo who can prefcribc in 
thing in grofs per qve ejiutey and here he prefcribes as for a thing 
igrofs: and he cannot prefcribe as to a thing appurtenant to 
manor, for a fpiritual thing cannot be appendant to a temporal ; 
id for that purpofe cited a cafe to be rul«4 in this court betwixt 
birwsod and ff inchcsmb^ 36. Eliz. 

The Court, upon the firft motion, refolved to the contrar)', Antciteil 
lat it is a good prefcription ; for wlien the lord hath ufed, from ^ 

mc whereof, &c..to pay this fum, &c. and in refpccl thereof to 
ave all the tithes within his manor, it fhallbe intended, that atthe 
eginning the lord had all in his hands, and then might prcfcrib^ 

> pay a fum in difcharge of all the tiih?s within the ma-ior ; and 
^hcn he gave the tcnancic:? to held of him, and always afierwards 
fed to have the tithes of thofe lands and tenements, it is a very 
safonable prefcription : for now he hath no more than what he 
td before, for he had thcra before by retainer, ai;d now he takes 

£ e « 2 tl\A 



7H Trinity Term, 4^. Eliz4 In B.R. 

Pi COT tlie tithes thcmfclvcs. — And Gawdv faid, It may be, that the par- 

ftv "^"'t' d ^^^ ^f^^^ tin^c of memory granted thofc tithes to the lord of the 

Othirs!" n^anor, rendering rent, which was confirmed by the patron and 

ordinary ; and this being before time of memory, may well be fo 

intended: quod Popham coNccJ/it^ and faid, that tiiat was the prin- 

(tf) Hiii-y, cipal reafon of the judgment in Pigot v* Hearn{a). And they 

40. A7i». faid, that in this cafe the lord might have good remedy at the 

Anir, 5;9. common law, or in the fpiritual court \ wherefore they mtendcd 

to have adjudged it for the defendant. 
In tf-aver, if the guj thcH cxception was taken to the pleading, that the convcr- 
L'itd-^'a't^ fion was fuppofcd loth September, and the defendant faith, that Jic 
tiinc*pr*viou$to f^^^^nd thcm tlic 20th Scptembcry and converted them the 10th of 
thc/WM^, itit September , which is repugnant in itfelf ; and which the Court 
^' '^' held incurable. 



Caiz 1. 



Gr>'gg againft Moyfes. 

Hii/iry Termt 4a' -/T/Zs* Rcil 1 iS. 



Vtna;;t 



Br^..ch of CO- Tp JRCTIONE FIRMiE. Upon a fpecial verdift the cafe wis, 
j2^ One let lands for years, rendering 50s. rent ^^ atmum, at the 
four tcHlls, I'lz, Ariehaelmasy Isfc' Proviso, That if the rent bear*' 
rear by the fpace of a year after the day of payment, it being lavr* 
fnlly demanded, and no diilR'fs to be found there per totum tempus 
prtvd'i^L he might re-enter. 1 he rtnt was arrear for a year; the 
jury found a demand, and that there was not any diftrcfs on thclaft 
<lay of the year upon the premifes, and that theleflbr entered, and 
let to the plaintiff; Whether the lcffor*s entry was lawful? was the 
ijueition. — And without argument the Court refolved for the 
defendant, that the condition is not broken, if there be a diftrcfs 
there at any time of the year ; for per totum tempus fradi^, fhall 
he taken for anv part of the year; and a condition fhail be taken 
molt favourably for the le;K-e : but here the words are plain. 
Wherefore it was adjudged for the defendant. 

Wood againft Reignold. 

Eajfer Term, 4I. Eliz. Roll y}6. 
rpJECTlOXE FlRM/E of a leafe oi Lady RuJfeU the wife of 
^' Sir J, RuJJel. Upon a fpecial verdift the cafe was, Sir J. 
marriage, cove- Rujfel i<:Ad oi thc land in fee, 15th May, 15. EH%. by indenture 
vcnants :o <bnd (Qvcniuncd with KalfhSbeldofti in confideration of a marriage to be 
Jt hinlfllVar"'!^ ^'^-^-^ bctwixt l.iiii and the faid Lady Rifffel, daughter of Sheldon, 19 
h.s heir'soMii Hand fcifcd to ihc ufi.- of himfelf and his heirs until marriage; 
marrii-f, ?.ncl and after to the u/c of himfclf, and the faid Dame Ruffel, and die 
•ftsr to the ufe j^^jj-^ ^f j^j^ hcdv, with Other remainders, over j and atterwards in 
r'o W^in'"iil LycLrmhcr, I A. f.y.z. Sir J. Rnffil let that land to thc defendant for3i 
iiuicgcncr. I, ' ) cars, to commence after tlie end of a former term. Afterwards, in 
'**iti>^ivcr«re. Jajiiarv, 16. Kil'z, the marriage took effeft ; thc firft term expires i 
nuindcrs c-er. "^^^ j j^^jj;./ ^:^c ; Z^^/^y A'l^/ enters, and lets to thc plaintiff, who, 
H^'^rMcot^t-' ^'V^^ ^^^^^y ^y ^^'^ defenuant, brings this aflion. 
fc^^^^.c ^jr^nts Godfrey, for the plaintiff, moved, that this leafe could not 
* k.fe loi >cdr3 b:u' nor dcftroy tlie contingent ufe or eflatc to thc feme, but 
cithci.-ndto that it would well rife, for thc fee whereout thc ufe is A* 
""hrvTof^^^" rived, continues, and is not touched by this leafe; as a dcfcent 
former' tnm. ^^^^ ^^'^t bind a leafe, becaufe he may have his leafe, and not toocli 

The f.ril term rxplres, and tjic covenanter dirs. S^. U tliii fccond leafc is M revocation aud idtnt€6»^ 
thf toniiuiin. ufe. I'urt. Ja;. a. K.U. Abi. 79 j. «o. Lit. 2^9* 



Case ' 



A man, in ccn- 
fidcratlon ot" 



Trinity term, 42. Eliz. In B. R. ' 7^5 

the freehold. So i. EJw. 3. pL 5. it is fald, if a termor for years 'Wot.o 
be oufted by fine of lands in ancient demejney he Ihall avoid that by n-^^'^Ji 
dtce'tpt during his term, and no longer; and if a covenantor be ^ionold. 
bound in a ftutute after the covenant before marriage, that Ihall ciib.ufw, 1^5, 
not be extended upon the feme. And the cafe of Lei^h v. Burton ^-^^^^^^^y^^^ 
(fl), in the court of wards, was not againft this opinion ; for there 
the cafe was, that a man made a feoffment to the ufc of himfelf for 
life, remainder to his /rmr for life, remainder to his right heirs, 
with a provifoj that if his fon interrupted his w^fe, that it fhould 
be to the ufe of his wife and her heirs. The father made a leaf© 
for years, to begin after his dcccafc ; the foil dilhnbed the feme ; 
Whether it now fliould be to the feme iu fee r w^as the queftion. And 
refolved that it (hould not, by the opinion of the twoChief Jufticcs; 
that the ufes fhould not rife. But 1 conceive the reafon thereof to 
be, in refpeft that the ufe limited to the right heirs was the 
^ntient rcverfion, and no new eilate ; and tliere could not be a 
condition annexed thereto. 

Tanfield. The point is double: Firfl, Whether the Icafc 
(hall dellroy the future ufe ? Secondly, If it Ihall not deflroy it» 
whetlier it fhall not bind the future ufe ? For it ought to arifc 
out of the eftate which tlie covenantor had at the time of the cove- 
nant, which eflate ought to continue without alteration till the 
time that the ufe Ihall arife, which is not here, for this is a term 
in reverfion, — To the fecond, This leafe, made upon good con- 
fideration, before the ufe did arife, fhall bind it ; for the ufe ihall 
not oth^rwife be executed than if it had been at the common 
Jaw. And a leafe m^de bunajide to one who had not notic<i 
thereof, fhall bind it. 

PoPHAM. The flatute executes only ufes /« f^/, and not any poft, 827, 
contingent ufes, until they happen \n ejfc ; tlien this ufe was merely 
void until marriage, for there was not any new eftate in him ; and 
if he, after that covenant, had made a feoffment or a gift in tail to 
one who had not any notice thereof, It would qqeftionlcfs never 
have arifcn. And as at the commoji'law feoffees might dcftroy ufes 
in effe^ fo now may he out of whofe eftate a future uk is to be raifed ; 
for the freehold isxleftroyed, out of which it fhould arife. And 
whether the Ic^fe for years fhould altogether dcftrov the arlfing 
thereof, is not in this cafe material; hut clearly, it ffiall bind th© . 
contingent ufe: and fo refolved in Stran^ewkhe^s Cafe, And at tho 
common law it is clear, that cejiy a que fhall not avoid fuch a lealb 
made by the feoffees upon a good coufidcrz^tion, no more than a 
contingent ufe at this day. 

Fenker agreed, that if a freehold be conveyed to one upon con- 
fideration, the future ufe fhall not rife ; for there is rxot anv per- (^) This cafti 
fon feifed to that ufe when it Ihould arife. But this leaf© \\\\\ not w*? moved 
dcdroy nor hinder it ; for the lame freehold remains, and the ufo ^^jj^' ^'^&''"^ 
is annexed to the leafe, aad tlicrefor^ the leafe fhall not difturb nor eIZIVa agin 

y>ind it. adjuurncd. 

Poft. 854. 

Clench agreed with him for this l^ft i:eaiba.— 5^^, Gawi^y c^ -^ 



%^S Trinity Term, 42. Eliz. In B. Ri 

Case 4. Douglas agahji Shank. 

MichacltfiasTenn, 41. ^ 42. Eliz. RcU 22 1. 

AdccUratlonin FJECTIONE FIRMyE. The plaintifF declares of a leafc for 
ejeament, on a vears, HABENDUM a die datuSyvirtute cujus dimiffimsht cntcr- 
icafc for ywrs, ed, and was poflcflfed until ejeded by the defendant. The de- 
hjthfmium a die fendaiit plcadcd not guilty : and after verdift for the plaintiff, it 
utusyvifi-^tt ^^^ alledged in arreft of jud<:mcnt, that the declaration was not 
lie entered and good, becaufc thc time ot the entering IS not alledged; for if he 
was p>in\rred, is entered on the day of the dcmifc, he is a difleifor, and theadioa 
bad aif.T vcr. not maintainable. 
difV; lorthc Tanfield and Coventry moved, that it was good; for 

ISJiC did not , •.•/••! • f /n • r • n /r- ^• 

c/»mmcncc till 'When it IS iaio, ^irtuU cujui dimiiftoms jutt pojlej/ianatus^ it cannot 
thf daynjttr tbi bc inteudcd, but that he entered after the beginning of the term; 
d.m:j%. and therefore it was ruled in 15. £/iz. in Bracebridge* s Cafc^ tliat 

I'oa. 873. there ncede^l not any entry at all to be al]edgcd ; but the ufual 
Co. l.ir. 46. b. pleading fliall be, virtute cujus fuit pojfejf. and fo were all the anticnt 
<. Cr. 97,. precedents; for ii necejlarily implies ^n entry in due time, other- 
^T'^66'^^^^^ wife he could not be poflcffcd virtute d'lmljjxoms : for if he entered 
i!Vi'i. 8.' before the term began, he is a diflcifor; and if after the term 
-.Silk. 4:;. began, he brings an r/V^mr^rw/;?, declaring that he entered be- 
•7. NTr>d. f..)?. fore, although he faith virtute cujus^ fe*r, it is ill, for it is againil 
l.J. Riv. 84. ^\j. eyprcfs allecation; and fo it was adjudt^ed here, Clement v. 

4. Burr. 24^9. And of that opinion were Popham and Clench, becaufc die 
•«. Wiir. i6s. - declaration cannot have any other intendment ; and if it were not 

rougi. 53. in good at thc common law, it is aided by the 18. Eliz, c. 14. being 
('' 'y' o after verdict, which hath found him guilty, which cannot bc ff 
vT^^nz^?* the plaintiff were not poffefled by virtue of the leafe. 
Sccihis ' Gawdy and Fenner e centra; for the ftrongeft fliall betaken 

point very ?gainil the plaintiff, ziz. that he entered the day of the leafc made, 
ti.ihoratcly ex- ^^^^ ^]^^i \^ j^qj fupplied by the words virtute cujus^ ^c. 
i'Twek)n^rowl Fe^^ner faid, that the ^', Hctu 7. is virtute cujus^ 01 pratextu cvjusy 

Pop IT AM. True it is, where tlicrc is any exprefs allegation 
which crolieth the conclusion. 

Gawdy relied upon Clifford's Cafcy Dycr^ 96. which he faM is 
all one. — AdjQumatur, Vide i. Hen, 6. pi. 6. 2. Hen. 4. pi. 13. 
12. Hen. *]' pL 19, 

Note. Trlmty Tcrm^ 43, Eliz. it was moved again ; and it was 
9,j^oii.4C6. ^1^^^ rcfolvcd, that the declaration was ill for this caufe , and ad- 
'^'' judged fcr thq defendant. 

Case s. Wo;tIcy agahift Herpingham, 

■pvEBT. Thc plaintiff beipg farmer of the rcSorv of Kirk- 
'* ^'^''/"j^'^" ^* ^^ Bwion in c^miiat. Elor. brought debt againil the defendant 

a coed iliuc to . r' J /■ i* • 1 • ^ - x 

an rn;on of ^T^" fhc 2. Ldz'^f. 6. c. 1 3. for canymg away his corn, the tithes 
^c\n for not fct- not being fet out ; and demanded thc treble value (a). Thc defendant 
ting out tithes, pleaded not guiitv. — CoKii, jlttorvcy Gcmral, ir.oved, that it yfas 
Aptc, 621. j^Q^. gj^y j(j\j^j ijj ^j^ig a,c^;on. — But all the Cor rt refolved, th?t 
1 Term Rfp. ^^ ^^^^ ^^^^ enough ; for it was not for znon-feajonce but for a mah 

5, K. 46^, * feafunce^ wherein the tort is fuppofed. And iii anadionupon the 

fl^tute, which prohibits a thing upon which a penalty is dcmand-r 
* («) Sec 3. * 9. WUl. 3. c. X I. f. 3. 

' Cdf 



Trinity Term, 42. Eliz, In B, R/ 7^7 

rd, the ifluc may be non culp, or nort dibet^ and fo it has bcfn often- WoiTLtr 
times ruled in this court. Wlicrefore tlic ifluc ^Y^s joined _, ^r'"/' 
accorduigly. 



Dalfton agaififi Thorp* Ca«e 6. 

Michaelmas Ttrm, 41* c£f 41. Kitz* Eb^rum, 




J the 

ftatute of IVt, 12. Ecki\ 2, and for this caufe it was moved, writ and pro* 
that it was error, and the judgment reverfable. — But in regard the ccfs. 
defendant had appeared, and the pUintifF had counted ngainft him ^^^^* *^5- 
upon the record of the recovery, and the defendant had pleaded i. wnf. a<;«j» 
nul tiel record, it was holdeii not to bo material, although the writ Cowp.455,S26^ 
had not been returned ; for he (hall never take advantage Tafter 
appearance and plpadiiig) of fuch a mifprlfion, nor or the 
mif-awafding of mefne proccfs. Wherefprc the judgment was 
#if&rnied. 

Parks agahift Jackfon. Case 7. 

P RROR of a judgment in the queen's bench, in an ejcnlonefinmff. An cntryinejca* 
*" The error affigncd, That the plaintiff after verdift, betwixt ment after ver- 
the day of the nijt prius and the day /;/ banco^ had entered, where- <l'»<^>and before 
by his bill was abated. — And it was thereupon demurred : and with- J^'^'j5'^^[|.^'^^^ 
out hearing any argument refolvcd, that it could not be afligned ^rii j and a va«» 
for error ; for it proves that the bill is abate^blc, but it is not f.^v.ct between 
abated /» /^?//. And although it was ahedged, that this being <hc return of 
;;2j/5/^ between the day of ///// ^n'^ j and the day ;» banco^ f^ as ^^ ^^g ^'rliVhlt 
had not day to plead, and therefore fhould aflign it for error, the ^ by\%, EU^ 
Court notwithftanding held, that it was not material to aflign it c. 14. 
for error ; for upon fuch furmifc, which goes only in abatement. Ante, 761. 
the judgment Ihould not^be examined, ^^^* ^*®- • 

A SECOKD ERP.oR afligned was, that the venire facias wa,s Moor, 696^ 
awarded returnable upon the roll die Sabbathi^ pojiquindena Mgtrtini^ Cowp. %^u 
and the writ itfelf was returnable die Jovisy poji quindcna Martmiy 
fo as it varies from the roll, and is not warranted thereby. 
Wherefore, &c. 

The Court held it to be no error; for in regard a dijlrlngas 
was awarded upon it, and the trial is upon the dijiringa^^ the 
verdift is good : and if not, it is holpen by the 1^, Eliz. c. 14. 
of mif-awarding of proccfs. W'iiercfore the judgment was 
affirmed. 

Hertford agai/ijl Gernon, case %^ 

pRROR of a judgment in th© common pleas. The error aflign- ^^^b^ ^r an ac, 
^ ^d was, Bccaufc the plaintiff brought his aftion upon the caf* tion on the cai 
againft the fheriff, for fuffering one ?uch, who was in execution i>cs atfnir.ft a 
for debt due to the plaint iif, to eliape ; whereas in this cafe he ^'^"^/"'^" 
ought to have debt, and not aftion upon the cafe. c cape m exccu- 

But the Court held clearly, that it is at the plaintiiPs cfeftion * 
to have the one aftion or the other. WUereupon the judgment ^ss! ^^ * ^* 
W^ s^fi^rmed, ». Buia. 2^u 

Sijd. 3r«4. i.Joncs, i44« Strange, 873, 901. ^ Bac. Abr. 451. linprSli. 193^ 

E ? Q 4 Taylor 



a«c. 
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Casi 9. Taylor againft Wilborc. 

A pardon mu(t l^RROR ot a judgment in the common pleas, in 2n ejeflUne 
be pleaded. *^ firma. The error affigned, Bccaufc the judgment is, quU 
Poll. 77«. defendens caphnur {a) \ whereas the cjeftment is'alledged to be 
Cro. Car. 406. b^forc the pardon of 33. Eliz, and lb pardoned by the general 
Co, Uni6. pardon.— 5f^ non allocatur ; fpr. if he would have had advanugc 
='"*^^* 559» thereof, he ought to have prayed it, and pleaded it ; ior mn conftat 
^ ^ Curli^y but that the defendant might be one of the parties excepted 

in \\\n paidon, unlefs that he avers it. 
Howiudarimt SECONDLY, Becaufe the defendant w^ found not guilty quoad z 
ih ill Ik trtfprcd third }jart, and tlie judgment is entered thereupon, quid defender 
ip <j djntnt eat huii jlne dUy et quercns in mifcriccrdidy t^c» whereas it ought to 
wlur^ p;trt U have bccn, quod leplaintifi nihil capiat per billam for that third part. 
'°?in"th"^' — ^^^ "^^ ^//oa7/wr [h) ; for all the coprfe of entries, when part is 
pUintiff. " found for the plaintiff, and part againft him, \% to enter qnly, 

quul dcfxndens eat fwe dicy quoad ^ bfc, whereof he is acquitted. 
(?>) Vide WhereTorc tlicy would have affirmed that judgment: but bccaufc 

I'J"^^' 3^.3- the plaintiff had not' appeared that' tcrin, they caufed him to be 

noniuited. 

' {a) Since the 5. Sc€. W'«U. 8c Mary, c. is. iwhich u!>es away the capiat ^tc fat, oo 
judgment of caftatur iliall be enured, &c. ' Caiih. 390. * 5. Mod.*zS5« 



Casx 10. Dowdenay againft OlancU 

Trinity Term, 41. £//'«. Holl 1169. 

Forbearance of "pRROR of a judgment in the common pleas, in Trinity Terni^ 
• luit in equity, -*^ -• 40. AV/z. Rolt'2Ti(). Jjfutnpjity Whereas he was obliged 10 
is a good confi- ^hg defendant by ^n obligation in 40I. for the payment of 20I. at 
fomltnta^nan ^ ^^^ mentioned in the condition ; and whereas "the plaintiff in- 
aTumpfiu tending to exhibit a bill in the chancery ngainft the defendant^/ & f^^ 

Port. 848. that he confcffed that he was fatij?iied of the debt, took forth a wtit 
I-d. Raym. 663. oi fubfo^na out pf chancery, rctarnr.ble at a day certain ; that the 
».Li Ktp. F20. defendantjin confideration the plaintiff would dcfift from his fuit in 
Cowp. 254. the chatlcefy. affumed to the plahitiff to reftore that bond upon re- 
quell ; and alledgeth in fa£V, that be required the redelivery of that 
bond,' and his defifting fro^n the faid fuit ; and tliat t4ic defendant 
had not delivered it, but profecuted fuit thereupon, &c. The de- 
fendant pleaded non ajfumpfii\ and found againft him. And after 
divers motions in the common pftas in ftay of judgment, bccaufc 
the confideration is not fufjcient, being only to ftay a fuit in 
chancery, which is matter of confcience, .ind not at tlie common 
^ law, it was held to be good enoiTgli, and adjudged for the plain- 

tiff. — Aiid now error beipg broughr, the judgment wa$ affirmed. 



Trinity Term, 

A2. Eliz. la the Common Pleas, 
57r Edmund Anderfon, Knt. Chief Juf ice. 
Thomas Walmfley, Efq. 1 
John Glan vile, E/^r. | Jupces. 

George Kingfmil, Efq. J 

Sir Edward Coke, Knt, Attorney General. 

^ir T. Fleming, Knt. Solicitor General. 



»^ 



Whyte a^ahjl Gerilh. Casi i, 

"^ EPLEVIX. The cafe was, That one made a gift in tail, if a gift itmtM 
k relcrving rent ; tenant in tail fufFers a recovery ; Whether in tail rcfenrji^ 
^ the rent were gone or not r was the queftion. * rcn^ * '«^- 

iN-DEKsON and Kingsmil held that it was ; for othcrwife the \^^^^^^^ 
dfliould be holden of two, viz, of tlic donor, and of the lord dacspotextin- 
amount, guirh the rcac 

Vnd Anderson faid, there was not any difference betwixt vicws.c. 
; cafe and the cafe refolved, where he in reverfion granted a p^'^'J^"^' 
t-chargc, and tenant in tail fuffered a recovery. ^^ ' ^'^' 

kV ALMS LEY and Gl AN VILE £ contra ; for he in reverfion is in 3- ^!^^' ^74^ 
rdfion of the rent, and it cannot be taken from him by a re- '^^'^^l\ 
rcry againft another; and he hath not any recompenfe for it ,. Mod^ioV. 
Ml the recovery in value ; for the rccompcnfe goes only to the 2, Uv. iS. 
itc taij and the reverfion, and he hath not any recompcnfc for 

rent. And it is not like to tlie cafe which was put of a rent- 
trgc : for that v/as never executed after the grants and the 
iuee was never in poffeflion thereof at the time of the recovery : 
: it is here executed ; a$ where tenant in tail grants a rent-charge, 1. 1^. :?o. 
1 after fu^ers a common rccov^^ry, the rent remains. And as to '* ^^^'^ '^. . 

tenure of two, Walmsley held, that it v/ell might be; as ^^'^^ * 
the cafe where a mefnalty is created after the ftatute of auia f*) Vide po/t^ 
itores tcrrarum : and tlie donor here fliall have all the fcrvices fo,?Jhidcf^^ 
icli he had before the recovery. — Wherefore adjournatur (a). 4ant/ 

Shipwith againft Steed. Casi ^. 

Xrinity Term, 41 . Eliz, RgU 195 « . or 95 i . 
kEBT upon an obligation, conditioned for the performance of An indenture 
covenants in an indenture between JVUliam Steed and Ann his ^ca^^d t>y the 
Fe on the one part, and the plaintiff on the other part. The ^•"^•"'?^*^'' 
cndant pleaded the indenture as an indenture of /^'///riw Steed, edaTthcdced' 
1 Ann his wife; whereas in truth the/r/wr never fealed. The ofthc huiband 
intilF replies, that the indenture fhewn by the defendant ^;ff« and wife. 
tfaila inter IVdliam Stud an^l Ann his wife on the one part, 3.Bac.Abr.307. 
i the olaintifF on the other. And thereupon they were at iifuc ; 
dthe jary found tliat the bmon fealed it, but xX\^fer)ic did not. — 
id ALL THE Court iieid, th^t this verdift is found againft the 
fendant, who pleaded it as to the deed of the feme. . 
Anderson, Glanvile, and Kingsmil held, that the plain- Eftoppbl. 
fii noteftogped to fay tl^at the deed Ihewn is not tlic deed of the An^ 36». 757. 
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SiiipwTTH laron 2nd /erne \ but he is eftopped by tlic condition to fay, tliat 
a^Mfifl there is not any fuch indenture ; as Smith's Cafe {a), 

(fl) Uycr. * Glanvile and KiNG<5MiL hcld, thatif the baron had fcalcd and 

A eked filed dclircrcd it in name of the feme^ it had been the deed of the 
andci..Uvewibyy%.,j^ during the life of the baran. And if they by indenture 
!!'r?''^'*r-l' bargained and fold the land of \h(tfeme, rendering rent, it had 
is good duiins bcci- a good dccd of \\>xfme\ becaufc ihe afterwards might have 
his life. accepted the rent, and alHrmed it as her deed. — Wherefore it W4$ 

Cowp. 201 adjudged fbr the plaintiff. 

^^jjj Baiham againji Dennis. 

A Ciiher can- TT'R^SPASS. ^<arc vi et armis hi Annam fifiam fifam infultm 

not in.ii'irain an A^'^ ct ipfam crplt ct imprtfonavh^ t^c. The defendant plead- 

jdtior.citi^pafsed not guilty; and found againll him, and damages aflefled, for 

UtiW- takirg the taking 10s. and for the imprifonmcnt 61. 13s. 4d. 

hiHMN'^^^^^^^ Williams moved, that this a^ion lay not; lor the father (hall 

«xcq)t h s heir, nothave tlie aftion unlefs for the taking of his fon and heir, or of his 

Ante, 55. daughter and heir, which is by rcafon that the marriage of them ap* 

Bulft - pcrtanis unto him, and not of any other of his fons and daughtcrj; 

a*. Lut. 14.07.' ^^-^ the writ ougl^t to {uppoi'c q: -are fil/um et hieref^t^mj iff c. ndf 

j.Rc!iAe|).393. <).Eiizv,:\^pL^^. Uf '^3. H^n.6. The writ alfo is for the imprifonmcnt, 

K^ym. 250. which makes it altogether vitious ; for noneihall have remedy for 

St>lc^39S. ^hg imprifonmcnt but the party to whom the injury is done; an4 

X-dlpayiVorT,^^^^^ '^ ^^ ^^^^ daughter licrfclf. The writ alfo is ceut ct imprifonavit, 

€. Mod. 127. * and he faith not ctpit ct abduxlt ; and if fhe were not carried from 

», Sid. 1x5. him^thc father hath not any injury. And for thefe caufes, 

1. Bac,Ab.i55. ANDERSON, Walmsley, and Kikgsmil held, that the writ 

plowd^ie^^."^ was ill for the form, and that the aftion lies not for the matter, 

Satk! 11*9.^* For as tp the form, it ought to have been ^Wk^t/V, for foistho 

Scc3.Bur.1881. Regiller, and fo it ought to be ; for otherwife (he might be taken 

5. Co. Dig. 579. and imprifoned in the fame place, and never carried out; an4 

Jf-^^^'^'^-'^S- then there is not any tort which is punilhable bv the father. They 

\ 'TztTk^^.' held alfo, that the father flioujd not have an aftion for the taking 

^jM' ' ^f any of his cliildrcn which is not his heir ; and that is by rcafonthe 

marriage of his heir belongs to the father, but not of any other hi$ 

fons or daughters ; and by reafon of tliis lofs only, the aftion is 

given unto him : the writ in the Regiller is for the fon and heir, 

or daughter and heir only ; whicli proves that the law hath alwavs 

been taken, that theaftion lies not for any other fon or daughter. 

And although it hath been faid, that a writ of trefpafs hcs for 

divers things whereof none of them are in the Regiuer ; and it 

hath been adjudged, that it lies for a parrot, a popinjay, a thrufh, 

iind, as 14. Hen. 8. is, for a dog ; the reafon thereof is, becaufc the 

law imputes that the owner hath a property in them : and although 

they were not known at the time of the compiling of the RegiftC) 

yet there are like writs there for things whereof the owner httlia 

property ; and therefore being upon the like reafon, the lik^ 

writ lieth. But for the taking of r. fon or daughter not heir, iti* 

not upon the fame reafon, and therefore not alike. Here the 

fether i-,ath not any property or intcreft in the daughter, vhicb 

ihc law accounts may be taken from him. And in tlic other cales, 

\i trefpafs ihoul4 not lie. a Urt Ihould b^ gopunitted, and he 

• 4ifp«nifl«tte 
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punifhablc. It is clear alfo, that for the imprifoniiig of the Bahham 
ightcr, the aftion is not given to the father, but to the daughter ^^«?^ 
felt Wherefore, &c. ... Di^kki.^ 

jLanvile e centra. For the father hath an intereft in every of 
children to educate them, and to provide for tlicm ; and he 
h his comfort bv them : wherefore it is not reafonablc that any- 
mid uke them from him, and to do him fuch an injury, but 
Lt he Ihould have his remedy to punifli it. And although it 
:h been faid, tliat there is a reciprocal courfe between the father 
i heir, more than bctwceR the others ; as t!ie hcirfhall have an 
peal, kc. and not any other of the fons ; that is by rcafon the 
:ion cannot be given but to one. And alUiough this is not 
irranted by the Rcgifter, it is not material ; for in novo cafu no- 
m apponendiim cji re medium. Wherefore, &c. — Ft adjournatur, * 

Note. A cafe was cited to be adjudged, that a father brou^Iit 
s aftion upon the cafe for flandering of his daughter, b/ reafon 
hereof (he loft a convenient marriage which he had provided^ 
1(1 he was enforced to be at a greater charge in providing of a:io- 
cr marriage ; which was Trinity Term y ao. EUz. Roll \ 12^. be- 
recn Rofs and Parrct. — But Glanvile denied it to be law, and 
id, that the aftion was there brought by the daughter herfelf. 
•Afterwards this matter was ended by arbitrament, 

Anonymous. Cast. 4. 

^EBT for 50I. And declares upon a bill, which was in this A bond to piy* 
manner : ** Be it known, that I T, D. do owe unto J. B. J^' '«nit-Hmcnti, 
50I. to be paid unto him lol. at fuch a day, and fo at five fevcral [[ ^J^fJZfgof} 
days lol. until 50I. were paid. And for payment hereof I bind u Z7j my/^ff in 
me,&c. in lol. nomine pa^n^.** The obligee, after all the five days " 10/. »w«/«* 
(Ted, brings debt for the 50I. — Anderson, Glanvile, and " /'*''»^»" ^""^ 
IKGSMIL held, that the aftion well lay ; for it is a feveralbill for ^^^J^^"'"'^'''^^' 
e 5cl. and a bill alfo for the loK and he may well maintain two ^^^^°^^' 
lions thereupon. — But Walmsley Lcld it to be- one entire a«Vcn. iu6. 
II; and cannot be faid to he fcveral bills, being all by one fame 
cd. But if he had written in one deed, '' Be it known, that I 
owe lol. he. in i 14 jits rci teJUrnoniurn^ ^f." and had after written. 
Be it known alfo, that I owe lol. in atjus rci, tffc\** and put 
s feal thereto, this had been fevcral bill:;. — Whereto tlie otiiek. 
JSTiCEs agreed, ^ndfaid, that fo it was here, Jcc. 

lisWcr I'gdifjjt Ivloyle. Ca$£5. 

Hilary Tci.n, 41. EUk. Roll ic8. 
^HE cafe was, Tbcmas Moyle wa? feifcd in fee of a manor, Jf*'"*"' ''^^^^* 
' whereof one moictv washolden in focca2;e, an.^. the other moiety *^ ^^" o^ '^ '«'*»- 
^ kniglit s-ierv!ce, and or a parlo!iacre r.piropriated. He let the nioicric«by foc- 
anor and the parfonage to the plaintiiFfor years, rendering 77I. cagiand knighi'»g 
. 8(1. per annum ; and devifed th? manor to Thomas Moylc, his Service, and of 
left fon, for life, remainder in t^^^\ to Jc'm Moylc, his younger "Z"'''/"''^'''*^.; 
n, now avo^vant ; and died. Thomas Ixloylc furrendcred his eftate {j[cm for^'an* 
John Moylc, who di ft rained; and in \\\s avowry ih^ws all this entire rent, and 
attcr, ana that theparfonage was v/orth t;\enty marks pcrannmn; on his death Uc- 
i for tivc parts of the refiduc of tlic rent, being divided into fix ^'^^ '^ '****'' 

for life, remain- 
in tail $ the remainder- man, on a fnrrcndcr to him of the cftato for l.fc, may d'.ftrain on the Ud'cc fof 
^f^themtut of the rent \ ZizA a bar to \\U avowry mufl fhew tiie value of all the premifcs, and 
wertbe rate of the apportionment. i. Roll. Ab 23<;. z. Ltft. 504. Yclv. li^o. CiO< ^ac« v^Uki 
», 5^ a. Co. Lit. x^S. 164. 4. Bac. Ab. 36$,^ 369^ 5, C4)av. "D*^i\ ^I'jx 
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Ewi» parts, as for rent due for five parts of the manor, he avows. Th 
^^•«»^ plaintiff faitli, that the parfonage was worth 20I. per annum ; bu 
Ihews not of what value the manor was, and demanded judgmen 
of the avowry. Hereupon the defendant demurred, becaule he dotl 
not fhew the entire value of the whole demifc. It was much dc 
bated, Whether there could be any apportionment in this cafe 
for altliough there fhould be an apportionment in cafes at th( 
common law ; as where laiid at the common law and land in Bo- 
rough Engli/h are let for years, and the reverfion of the one dc- 
fcends to the heir at the common law^ and of tlie other to the heir 
by the cuftom ; and fo of a defcent of a reverfion to coparceners, 
and a partition made betwixt them ; yet if it Ihould be fo upon a 
devife which is the aft of the leflbr, cfpecially as this cafe is by 
the furrender of the tenant for life, for until then there was not 
any apportionment to be made, the Court much doubted^ 
and were of feveral opinions : and if there ought to be any ap- 
portionment, how it ought to be made, Whether the tenant fliould 
not (hew v. hat is due, and plead a tender thereof? or, Whether 
tlie avowant ought not at his peril to Ihcw the value of tlic entire ? 
—Whereupon the Court moved the parties to agree ; and tky 
thereupon put the matter to arbitration. Vide for the apportionmint^ 
28. Hen. 8. Kufjdens Cafe, 6. isf 7. Ellz, Dyer, 82. and 4. JJf. 5. 
30. JJJl 12. 7. Hen. 6. //. 3. 12. Hen. 4. 

foa.%SU Note. That afterwards, in Hilary Term, 43. Eliz. the cafe was 

Seen. Gro. a. argued again. — And all the Court then agreed, that there 

c. 19. as to the fhould be an apportionment, in regard it was not adivifion by the 

•pportionmcnt ^(^ ^f ^]^g party, but by the law, viz. the Statute of Wills ; as in 

%a^lutcMnt 34- ^^^'' ^- ^'^^^^ ^^ ^^^^^ S^'a^^^s the reverfion to the leffec, and 

for life* a flranger. They alfo held, that the bar to the avowry was not 

good, oecaufe that all was not valued, but patt ; and this is 

matter to be tried by a jurv. Whq^efore it was adjudged for the 

avowant. 



Michatlioas 



Michaelmas Term, ^' ' 

!. and 43. Eliz. In the Queen s Bench. 

jS/r John Popham, Knt. Chief Juftice. 

Sir Francis Gawdy, Knt. ^ 

Sir Edward Fenner, Knt. > Jujlices. 

Sir John Clench, Knt. ^ 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleniing, Knt. Solicitor Genera/. 



Hall againjl Matthew Denbigh and Others. Case i. 

Hilary Term^ 42, Eliz. Roll 930. 

"^ JECTIONE FIRM^ of a leafc oi Francis Fuljamh^ by in- a ^edaratjon in 
^ denture dated ift November 39. £/;2. habendum a confcHione cjeftmcnt on a 
-' indenture frftdiHa \ and the cjcftnient is fuppofed 2d Ho- dwnife hahen- 
lb, 39. Eliz. The defendant pleaded not guilty; and found f^^^^'^j^^'^'*^ 
inft him. And after verdift it was moved in arreft of judg- certain, *<riiho«t 
fit, that this declaration was not good, for it doth not appear foyUig when the 
en tlie leafc was fcaled and delivered ; for it might bear date at leafc was deli- 
I time, and be afterwards delivered ; and a declaration ought al- ]?*^' ^ 
|rs to be certain ; and therefore the conlmon courfe is to fay, p^^^^q' 
t fuch a day and year demijit per indenturam^ dated the fame day ^.^j^^n. „- 
I year. — But all the Court, after divers arguments, rcfolved 3! Leon. 266! 
tlie plaintiff, that it was well enough: for when he declares 3. Uvin2.34S. 
t he let bv indenture of fuch a date, it Iball be always in- Heiicy, 63. 
ded to be delivered at the fame time whereon it bare date, if it ^^^' jac-a64. 
not fliewn with ^primo dclihcratum at another day ; and he who Runn.Ejca.95, 
ads a deed of fuch a date, cannot by replication or other plead- 96. 
maintain it to be delivered at another time, for it would be a S'^^-^^'g**??* 
arture ; as c. Hen, 7. pL 26. Dycr^ 167. 221. Wherefore it was 3- ^**^' *74- 
udged for tlie plamtift. ,^^^ '^ 

3. Bac. Ab. 342. 690. 694. Cowp, ^x?. 

Howel againjl Johns. Case 2. 

Eafter Termy 42. Eliz, Roll 364. 
IROR of a judgment in Gloucejlcr^ in a court of piepowder^ In A court of ps- 
an a£lion upon the cafe for words ; where the prefcription was f^'^*'' «• ^n*^*- 
tiave a market every Saturday, and a court of piepo'-xda- every J^eiras^a to*! 
ket-day. — The First Error afligned was, That a court of but it cannot' 
vx'der cannot be to a market, but only to a fair. — But the ukc notice of 
aRT held, that it well might be to the one or other. tranfaaions 

ECONDLY, Becaufc this aftion is for words not arifing in the ^^ » different 
•ket ; for the market was holden 8t!i Ju>u^ and the words (as \J^\^\^ \^ f,fs.^ 
ears by the declaration) were fpoken 5th June. — And it was moo.-, Sij.s^o. 
den by THE WHOLE Court to be error; for tlicy cannot meddle jo. Co. 7>i>. 
h any matter in that court, but with what happens in the market »R*>'J. Ab ;44. 

, 33, Keilw. 99. t* BrowrL 175. f. Bnlrt. 55. 6 Co. la. Cro. Jac jij. 3. CI Cwr.i. 33, 
See 17. EdW. 4. c. a. made p;rp/(u«l ty i. Tick. 3. c. C. 

the 
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tnre the heir may accept of the one at the fine aflefled, and rc- 



DaItok 

^gainft fufc ^i^g Others upon fuch fines 



Cask 14. 

If a condition 
confidtof two 
parts, one 
of which 
itnotpoffibk; 
that part 
which is poflfble 
ought to be per- 
formed. 

pi. 30. 

5. Co. 12. 
l.RoU.Ab.419. 

7. Icy. 77. 
Co. Lit. 20^ a. 
I. Wood Con. 

3I€. 



Wigley agatnft Blackwal. 

'X^RESPASS. The defendant pleaded a feoffment from tlie plaln- 
-'' tiff. The plaintiff Ihcws, that it was upon condition, tliat 
" if he payed 200I. at fuch a day, and lol. for CYcry fodder of 
*• lead which Ihould be delivered unto him by the feoffee, or iiii 
" means, and fliouW make a fufficicnt leafe tor one-and-twcnty 
" vears of Black-acrey parcel thereof, that the feoffment Ihould 
** be void :'* and Ihews tlic payment of the 200L and that the 
feoffee had delivered fo many fodders of lead, and that he had 
paid lol. for every fodder ; and that Black-acre was parcel of the 
land whereof the feoffment was made, wherein tlic feoffee yet 
continued in pollcffion, and fo he coald not make a Icafe thereof j 
and that having performed all the conditions, he entered, &c. 
W hereupon it was demurred. 

First, Becaufe it is notfhewn that lie paid for the lead deliver- 
ed him by the feoffee's means ; for that he ougl^to have done as 
well as for the lead delivered him by the fcoffei^'^himfelf ; which 
was holden to be a manifeft fault. 

Secondly, Bccaul'e it is notallcdged, that the leafe of JB/flti- 
aae was made, &c. For although he cannot make a- good leafe, 
yet he ougiit to make a leafe by indenture, which fhould be good 
by elloppel. 

PoPHAM and Clench held, that he needed not to alledgetlic 
performance of that part of the condrtion, for it is impofCble to 
fee performed ; and if he perform that part which is poilibletobe 
performed, it fufiiccth. For when a condition confiflcth of two 
parts, and the one part is pofliblc to be performed and the other 
not, this is a good condition : if he pcrformeth that part of the 
condition which is poffible, it fufficcth : but if the condition be 
altogether impoffible, it is void. And here he cannot make a 
fufhcicjit lealc, for the feoffee is always fcifed ; and it is not in- . 
tended that he Ihould make a Icafc by eftoppcl, the words being 
that he fhould make a fulficient leafe. Wherefore, ice— Bot 
for the lirfl point it was adjudged againft the plaintiff. 

Griffith's Cafe. 

WonUinthe ACTION for thefe words: " Thou haft ftolcn my marff, 
disjunfHvcare -^^ <» or confentcdfl to tl>e Healing of her." The defendant plead- 
not aftionabie. ^j y^^^ guilty, and fourtd againfl him ; and after verdift it w;» 
Cro. jac. 530. moved, that an aftion lav not for thefe words, for they arc in the 
lViRcli,45.ioa. disjunftivc: and as to the laft word, it lies not; for he may be 
faid to be confenting, becaufe he did not contradift it. — And ot 
that 'opinion w- ere Fenner and Clewch,, being only in court, 
and awarded, quod qucreris nil capiat per billam. 

The Lady Ruffel and Wood's Cafe. 

ifthcrhcriffrciT ^^^ RUS.SEL and Wood were returned by the Iheriffo^ 
turnw/Mwas ' Berks to have made refcoui upon fuch a bailiff, to whom h^ 
the return of dircftcd his warrant to execute his writ. — Williams, ^^ 

the b^ilitf of a 
iitfcit/, it muA appeal tlut he had rstgrM fcr«%ium \ lad Cuch mam U noc tfmr&blh Pal0«5^ 
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vcd, that this return was infufficient, becaufc it doth not Ladt Ru^sl 
►car that the bailiff had retorna breviim^ which ouglit always veooo'iTcAii. 
be mentioned upon the IherifF's return ; as^ 33. Hen. 6. pL %o. 
Edw. 4. 19. and 2. i/i?«. 4.— And all the Court agreed, ^ r^^j^ ^^^^ ^ 
t it ought to have beeji fo, if he returned it as a return of the 2. jooe*, 197. 
liff of a liberty, but he here returns it in his own name-, 201. 
erefore it ihall be intended that it was his own bailiff; and al- ll^f^'J^' 
>ugh he names him in his return, bailiff of a liberty (a)^ that is ydv/j,' ' 
t a void addition. * Strange, 155. 

\nd tlien it was prayed, that they might be admitted to traverfc 117. 417- a*5» 
s leturn, bccaulc it is falfe, according to 4. EJiz, Dycr^ 21a. ^®^*^» 3^*- 
id a precedent was cited in this court, 13. Edw. 4,. Roll 3. *^^ 1 Bac.Ab.^*^. 
It in die common picas it is ufual to admit a traverfe u\ fuch imp. sh. 210.* 
cs. But the clerks faid, that the courfe of this court has always 2.Tcr.Rcp.is5, 
:n to rejeft fuch travcrfes,' and that the precedent pf i^.Edw.4. ^y^h »»»• 
lich is cited, could not be found. — Wherefore Popham and 
IE Court commanded, that precedents (hould be fearchcd, 
jcther a traterfc had been admitted in fuch cafe ; and if it 
uid not fcjGwnd before tliefe times to have been admitted, 
?n it (houldlfli be allowed. 

(«) S;:c 13. Geo. ft. c. ii. f. 6. 

Gumbleton agahijl Grafcon. cast. 17. 

.CTION upon the cafe; fuppofing that he delivered to Kvemrefadat 
■■ the defendant certain wools to keep, and the defendant had »"<* dijhimiai 
nvcrted them to his own ufe. The defendant pleaded not guilty ; '*^*^«^ p" ^^ 
d found agaiiilVhim. — CiODFREY moved in arrcll of judgment, [fJJ!^dby a* 
r that the venire faaas and dijirhi^as bare /<//«' upon one and the vcrdia. 
TIC day. — But Gawdy and Ki-.knkr held, that it is aided by the Ante, 183. 
tute of 32. //f;i. 8. c. 30. of Jeofails. Moor, 623. j.Brtwnl. 12. 

Secon'oly, He moved, that the declaration is not good, ConvcHion it 
caul'c he alledgtth not that he loft tlicni ; and the converfion ^h<^r' **"*" 
th not take away tlie property from him, but that he always may a^'onoftroycr. 
ve a detinue ; as 18. Edw. 4. pL i^. — liut Gawdy and Fennkr "'** ^* ' 
Id, that the aftion well lies; for the conversion takes away die '-^^^^^^^P-^*^* 
opcrty from him, and it is an offence for which this aft ion lies ; a/rcr?Rep!''-6. 
2. He?t. 7. pi, 2. and JJyiTy 22. Cere' s Cafe. Wherefore, cccierh 
fjlltiariis abjent'ibuSs it was adjudged for the plaintiff. • 

Harrifon cigah^Ji Nowcl. Case ix. 

^RROR of a judgment in Doiwofter, The firft error afligned Judgment re- 
^ was, For that in this a(fiim\Jit the jury found for the plaintiff, ^"^'^^^^ formif- 
id affcfs damages, '* Gccajionc ajptrnptlonis ;" whereas it ought to ^"^dV—s* 
ive been, " Gccajione non pnformutioms t/jjhmptionis.^* — Secondly, ^mc, 6-^. an4 
:caufe in the judgment it was omitted, tl;at the defendant/// /;; the cafes' ihcie 
[ferhcrdia. — 7\nd for both caufes Fenner, being only there, c'ttd. 
:ld, that the judgment was erroneous, and it was rcverfcd. 

The Earl of Pembroke agalnfl Synis. Cask 19* 

TRESPASS. Upon demurrer the cafe was, 'J'he Earl of Pem- /t. grants a 
^ broke was feifed of the manor of Stoke-Triftrr^ whereto the waikinaiorcfti 
eutenantfliip of thcforeft of /row^/-icW appertained ; and ftiews, ^- *"* ^^'^ -"- 

irther frrantt another walk in the fame foro^, protiso, that the grantee fh^!! rot cut down iny 
nf^% fMf>4r pramijfa. This is a good condition, and extends to both lUe ^tAWVi^xW ^<i VjCv'n*. 
K $ranced, and iho* framijfa properly relarex only to tlie thin| (,v\x« tl\« 'na^'^ CwtvMr^^^* 
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f tM>iiM« that within the &id foreft were two walks ; the one called Stavtr. 

fgmnfi iaU^vfalky $hc otl>er called Brewcomb^'-walk ; and prefcribes, thu 

»T»M^ ih^ lieutenants of the faid forcft for the time Deing had ufcd 

fta Lit. %ix. •l^^^y* froni tiroc» ^c^ ^ 81^^ ihoit w^lks in fee, or fee tail, &c. 

Moor, \%i. * and that fVilliam Earl 9/ Pembr§hy bis father, was ieiibd in fee of 

Daiif' 54. the faid manor and lieutenancy,' &c. vid granted that walk* calkd 

foph. sM. Brtwcomh-walkj to ^if Maurice BarkUy in tail, and died ; and 

*;^^f',^that the now £<ir/{/'PrmArtf4^ confirmed that grant, ^nd fiirthcr 

»7ft ^ granted unto him the cuftody of Stover Jalc-walk in tail, proviso, 

•' Ice. that he ihouid not cut down any tree fuUr framiffa. And 

)>ecaufe he had cut down trees growing in Brewcombe'-walky he 

entered ^and the defendant, as fervant to Sir H. Sarilev^tht fon 

of Sir Maurici Barkiey^ re-entered : * whereupon the aaion was 

brought, tjpon ^y$ nutter djfclQfufd By t){e replication^ itwjif 

demurred iu [aWf 

First, Becaufe the r,pndition» th^t hp fhal| not cyt down treei 
fuper pramiffa^ is void ; for (here is nothing grant^ but the walks, 
and treps canhot \^ fufer fremifja^ which refcMnlf to the things 
j^ranted ; and therefore it is impoi&ble and v^Br^r ^ condition 
IS to be taken ftriftly according to the words, and riot by intend- 
pent; and therefore it is not ^ood, as whcr6 one grants renj 
liTuing out of the manor of 27. lipori condition that he fhall not 
^ut down Xx^fuper fr^miffa. So a grant of a warren witH fi)ch 
aconditioif^ is avoid condition^ for the impoflibiljty.— yllnd of 
fh^t opinion was Gawdv. 

SEpONQLT, Admitting it ll^oufd ^ taken to extend to ^ 
trees growing wi^in th( wa|ks', yet it f)iall not be intended bf 
this word pnemijja to, ^xte^nd to Brewcqmbe-walk^ which is only 
(Confirmed f h^t tp S(avirdalf-walk folely, wliich i$ thereb) 
grapted, 

Rut they all refolved for the laft point, that this woi4 
^^pr^miffa extends as well to fhat which is confirmed, as to that 
which IS granted ; for that extends in tl^is fenfe to froim^ntionats^ 
and tq avoid his entire grant. 

And as to the firft, all the Justices, excejpt GAwpy, held, 
that here /ifd^r pramiffq (hall not be intended of the oflSce of the 
walks itfelr, for that would be infenfible* and impoflible; and 
therefore it fhall be conftrued, as reafonably it may be, to the 
trees growing within tlie walks. And although. /r^mi/^ hath 
properly relation to the thipg itfelf, whjcli is granted, yet when it 
cannot havp fuch cpnftrudion, it (hall be as it m^y w^U fhuid 
Ante^ j»r, with rc^fon* Ai>d be who hatli the cuftody of the walk, hath 
quaji the cuftody pf the foil itfelf, and of the things gfrowing 
thereupon, viz. the herbage, and pannage for tl^e deer ; which i» 
the reafon, that if the keeper of § pj^rk cqt down the trees, it is i 
forfeiture of his office, for it is ah hurt to the game ; and thcrc- 
iPore this condition is neceilary and rcafonable. And they denied 
the cafes of the grant of a rent, and the'cuftbdy of a park; for it 
fuch a condition were annexed, it were good. Wherefore it iras 

adjudged for the plaintiff. ^Idp \i.Co.$u 

HcJth 



bro. Car. 111. 
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ACTI 



Heath i^ainft Pole. c^^i 



:iON FOR WORDS. Whereu he was gtolerof if/mi^Mr^ Wciit ot ««» 
that the dcfcn4ant fpake thefe words : " Heath hith let forth «u«rti e. 
^' prifoners out of the gaGj» acid had his jpart and (hare widi diem ; 
** and by that means be came to his goods : he had not a iheet to his 
" bed before he let theta.out of the gaol to fteal them." After verdift 
for the plaintiff it was moved, that an aftion lies not for thefe 
words. For as to the firft, he may let prifoners out, beinjr ac- 
quitted, and to have fees of them, >nd thereby he may have mare» 
and get his go.ods by that means ; and for the laft words an a£tion 
lies not ; for it dotii not appear that he had any fheets at all, nor 
is it averred that they ftole any flieets for him. — And of that opi- 
ni<^n was THE whole Court. Wjictefore it was adjudged fOiT 
<he dcfiradant. 

Duncomb againfi Reeve and Greea. Cah %t. 

'T'RESPASSt %r tbe «akii« lof certain i*w bi<ks^ The defco- if a defendant 
* dant juft^ies as baiiiff oilfjwich^ by cuftom tbisff, (hat if any juftifi«dlAiij«. 
Jutcher Iciils any jbeaft within that town, andfdls tte Ifelh wixhiJi *"J1^1* "^^ 
the marjcet, he is to pav two-pencc for every hide : and thatchc fo?the^c?l^ 
bailiffs may diftrain the hide for the two-pence, if it be denied; iuid and it is repTie^ 
fo juftifies for that, &c. The plaintiff repjies« that after tSie di- that he taimed 
Arefs the defendants tanned the hides, and fo converted them to ^^ hide after 
their ufe, &c. The defendants by rejoinder fay, that they tanned JS^j^JSIJ^^ 
them, becaufc otherwife they would have rotted. And thereupon waa to pretent 
die plaintiff demurred.— The Court held ifto be an ill plea : for iu rotting^u a 
the cuftom to diftrain doth not enable them to tan ; for that is ^^^'mvi mi 
tortious, becaufe thereby the property is quafi altered, and the [l^.' P*^P- 
marks to knew them are taken away from the owner, fo as /^i^J^ 
he cannot have them again. And although one may in fome cafes 
meddle vjrith and ufe a diftrefs, where it is for the owfier's benefit, ^'J^f^J^ J^ 
as PoPKAMfaid ; as where one diftfains a?inour, he may caufe Dyer, in. b!** 
them to be fcoured to avoid ruft ; fo if one diflrains raw^doth, he Co. Lit. 301* 
may caufe it to be fulled, for it is for the owner's benefit. But Pl©^. f. 105, 
here this tanning is not for his benefit ; for it takes from him the q^^'J^' 
notice of the thing, and fo is a means of taking away the thing it- ^^^ ^/aiu 
felf ; for he cannot have any knowledge thereof to have it again. 0wca,46. 
This prefcription alfo for the payment of two-pence for eveiy Noy, 911. 
hide, wliere the fie(h is fold within the town, cannot be maintained ^"^^Jjl^- '♦> 
that toll Ihould be paid for that, although the hide itfelf be fold I'.y^*"^' 
elfcwherc. The rejoinder alfo is a departure from the bar. 5! Mod.' «f6. 
Wherefore it was adjudged for the plaintiff. <^I^. Saik. mi. %^t, 

' "r^^^Ck Ld.RayBi.719. 
5.Bac.Ab. 151. ».WUf.3«5. S^y^f^Pf' ^^^ ^^ ^^ 
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Caiz ift. • Countefs of Salop againjl Crompton. 

Cafcwiil not lie TTHIS cafe was now moved again, and all the Justices rc-» 
^ainil 4 tci^nt -*• folved, that the aftion lay not for this negliccnt waftc. 
i^ ^u kce"*^' ^"^ Gawdy idlowcd that if tenant at will burnt, or pulled 
*i^hi$ firef" down the boufcs voluntarily, that trcfpafs lay, becaufc the privity 
whereby the of thc Icafe is dctenniued by this a£t done, which his eftatc permits 
piemifci were not *, which IS the realba of the cafe in 2, i^ 3. Pb^ bf Alar/. 
burned. ,21. and 15. Edw. 4. pL ao. and 2. Hen. 7. pL 11, that if a bailiff 

s.c.Antc,777. j^^^Qyg ^j^c thing delivered, trofos^fs lies : and where a fhcphctd 
5. Co. 13. b. y^jji nQ^ i^eep IjJj Ihcep, but fuffers them to be drowned, aclioi^ 
Fleta^* bk ^i *• upon tlie cafe lies, becaufe he there took upon hini the charge. 
c, ,5. ' * But here he takes not any charge upon him, but to occupy, autj 

4. Mod. i^. pay his rent ; and none will affirm, if a lefl^ at will fuffers his 
j.Saik. 19. houfe to fall down, that anaftion Ihould lie againft him ; for he is 

c^rtjf*^' '^w ^^^ bound to repair it. 

^art • 202. fw rp^ ^j^j^ difference of voluntary and permiffive w^ftc, PopiiaMj 
Clekch, and Fenner, agreed. — And Popham laid, there was 
difference betwixt an interell and an authority ; tbr if a man hath 
an authority to do a thing in general, aftion of trefpafs lies ; but 
where a man hath an interell during that time, his raisfcafance Ihalj 
not be punilhed by a general writ of trcfpafs. But as it hatli been 
faid, if a tenant at will cuts down the trees, or pulls down the 
houfes, a general aftion of trefpafs lies; for thereby his intcrcftis 
determined, and he is become a ftranger, for that he voluntarily 
had done fuch an aft, which could not be done by his interell, an^ 
» determines the will. Wherefore judgment was given accordingly. 

See 6. Ann* c. 13. 

Caix »3, Crouch agahft Frj'cr. 

ThccopyhoWcrt PROHIBITION for fuing for tithes, &c. Wherein is fur- 
oifpiritualpcr- f mifed. That the bilhop of l^^inton was feifcd in fee of the ma- 
^U^^hln^di- "^^ oi Blfl.ops'M''altQn, whereof the plaintiff is a copyholder in fee; 
•imando, a^d that he.and his prcdcccffors from time whereof; &c. had bcci\ 

Auto, 512. patrons of the church of E. whereof the defendant is parfon; and 
Po^.814. that he and his prcdcceffors from time whereof, &c. and ail his 
Moor, 219. farmors and copyholders of thc faid manor, \\?^ been difchan;cd of 

5. c. 618. tithes, &c. ; and Ihcws, that this land is ancient copyhold of thc 
Yeiv. 2. manor demi fable from time whereof, &c. and becaufe the par* 
Ji^^"'^'* ^53" fon fued for tithes, and thc court chriftian would not allow ofdiat 
a.Danv^Ab.610. pl^^ indifcharge, he brought the prohibition. And upon tliisfur- 
Gilb. Ten. 309. mifc the defendant demurred. 

Secthecifcof Tanfield, /or /*^ //r/'rWfl;;/, moved, that the furmifeis not 
Stephenfonv. fufficient to ground this prohibition; for although the bifhop 
. HiU, 3* Burr, himfclf, being a fpiritual pcrfon, may prefcribe to be difchargcd, 
. jiys.in point. &c. becaufe by intendment they might be fo before the council of 
Lateran^ by reafon whereof their farmors for years, or tenants at 
will, might be fo difchargcd, becaufe they arc the poffcffion of the 
bilhop himfelf, as it hath been adjudged in Wright" 5 Caft \ vet 
it is not fo for copyholds, ^hich are alfo grounded by cultom be- 
fore time of memory : fo it cannot by intendment be the poffcflioh 
of the bilhop attlie time of the faid council, but had continued in 

the 
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: hands of the copyholders a long time before; for otherwife it c«ovcw 

lid not be copyhold. And in 29. Eliz. it was ruled, ky advice H^ 

ALL THE Justices, upon a calc depending in the exchequer, ^*»»»» 

It although the queen (hall not pay tithes ior her own poflcf- 

ns, becaufe Ihe is perfona mi^tai and fo might well retain them ; 

: if Ihc grants them by patent in fee, or her copyholder of in- Aore,5ir. 

ritance, they fliall pay tithes, for they do not participate of the ^^^' ^^'^ 

ccn's prerogative therein : and this copyholder, who was before J^'^**^*?' 

Qc, &c. cannot prefcribe ; for then there would be two times of 

imory, which is repugnant in itfelf. 

Coke i contra. For although a lay perfon,at the common law, 

uld not prefcribe to be difcharged of tithes, becaufe he is not 

pable of fuch fpiritual things \ yet, as being tenant to a fpiritual 

rporation,he may prefcribe in them, but not in himfelf : for all 

ofe copyholds are derived out of the manors, which wcrt the 

>fleiIions of the bifhop, and the freehold yet abides in the bi- i. Salk. 365. 

'Op(fl). For this prelcription is for the bifliop's benefit, for («) in cuit<H 

icrcbv he fhailliavc the greater fines from his copyholders : efpe- "^^^l f?*"*^ 

ally the lord of the manor, who hath the advowfin, may fo pre- iltf'l^i^i^lr* 

nbe ; t>ecaule it may be it was 10 at the foundanon, that he and fcription A •«• 

is copyholders lliould be fo difcharged : which is the reafon, in Jtdmaadt my 

mn's Cafe {b)y that the lord of a manor, .in refpeft of a recom- ^ pkadcdto 

mcc given to the parfon, fhall have the tithes of his tenants. T'^^J^x^ 
•» J f r» • rT,\ II trom titnet , nf. 

m lo rigot V. Him (c) was ruled. virtue of 31. 

ButPoPHAMand Fennir held, that this prefcription is ill; ff«. 8. •.13. 
xaufe tlic copyholders are intended to be before the council of 3-""'"'*^»"7'^ 
^eranj at whjch time every one miglit give his tithes where he 
ould : and fpiritual pcrfons might prefcribe to retain them to thcm- 
Ivcs; but they ought to prefcribe in themfelves and their prede- 
^rs, and not in a que cjlatc of the manor : and then a copyholder 
innot prefcribe to retain them himfelf, and foby confequence he 
innot prefcribe to be difcharged; but a biihop may prefcribe to 
ivcthe titlie of his copyholders, whicii Ihall be good againfl tlic 
irfon. And upon tlic ercftion of the patronage it could not be 
lowed that copyholders Ihould retain their land difcharged, which 
ways Ihould be out of the lord's poirtifion ; and they ought to 
' appointed how they fhall go by him who had then the pof- 
flion before the council made, and that was intended to be tlie z»Co« 45- •* . 
tpyholder himfelf. Wxxx. of lellecs for years it is otherwife ; for ^"'^» 5'** 
cy fhall be intended to be the pofleffions of the bilhop himfelf 
the time of the council. — Gawdy and CLt no h doubted thereof, 
therefore adjournatur, 8. Edzv, 4. pi, 1 3. 
Note, That in Eofler Term^ 44. Elit, this cafe was argued 
tin; and then Gawdy, Fenner, and Yelvfrton, refolved, Ante, 704. 
at this prefcription was good ; for all copyholds are derived out 
the manor : and it Ihall be intended, that this prefcription had 
i commencement at fuch time when all was in the lord's Rand ; 
id the one prefcription is not contrariant to the other, although 
Hh were from time whereof, &c. ; for the one Ihall give place 
the other : and tliis objeftion may be, where a copyholder pre- 
ribw for common, or tlie like, which is ufual. — But Popham ^^1^ 
M his former opinion : yet, notwithftanding, it -i/vas adjudged 
r ibt plaintiff. 

(4) Ante, 5«7. {() Antf, 599. 

Ro^^V 



7** Michaelmas Term, 42. and 43. Eliz. In B.1L 

^A" H- Royal again// Peckham. 

Sbfiderottt A CTION for riicfc words : Whereas he was indifted of fuch % 

words, though -^ ■*• ftlony, for robbing of the def^ndanti and wms arraigned, an4 

np^^''^ acGuittcd thereof before th^ juftioes of peace of the county of Ncr- 

•^n^ble^* /^^* > ^hat the defendant Cud of him, ** Jf Mr, Ha/pi and one J, 

Pofl. S54. ^' (juftices of pe.ace of the faid county) had done juftic^* Rojalhsii 

l,R.H.«tQ, " '^'^ hanged for robbing me." The defendant pleaded not 

guilty: and after verdift it was moved, that an ^dion.lay not far 

thefe words, bccaufe it i$ not ^ dired affinnative tli^ he robbed 

him ; and, being acquitted, he cannot^ endaim^ered by them, an4 

therefore no lofs : and the flander is rather to the juftices of peace 

Chan to the plaintiff. — But the Court held, that the iiftion well 

lay ; for although he were acquitted, yet lie thereby llandered tlie 

plaintiff; wherefore the a&ion ties : and they ^itquafi aprecifc 

afifirmative that he was the party lyhp robbe(j kin^. And it wa; 

^^djudgQt^ fo;: the plaintiff. 

^Att ij. Symcock againji Payn. 

4Jlnmffit win A SSUMPSIT. For that the defendant, in confideration tW 

not lie for rent, *-^ the plaintifF bad let unto him fuch land for a year, promiM 

JS/^^'eon- ^^^^ bim If// tunc €t ibidem topay pro firma terra fteditta at tfaf 

i^j^^ * ' year's end twenty pounds. The defendant pleaded w« qlfumffit\ 
Aot^ Its. 241. and found againft him. It was alledged in arreft of judgment, 

^^ft. 859. that the aft ion lay not ; for it appears to be for the rent, for which 

f.Rott.Ab 7. debt lies.— But all the Coi^rt {ahftntt Popkam) held, tlul 

Oo.*jac 59«.* ^^ aftioa was maintainable ; for it is not a rent, but a fum la 

€6s! . * grofs ; for which, he making a promife to pay it in confiderabo\ 

Cro. Car. 343. of the leafe, the aft ion lies : and it was adjudged for theplaintil^ 

4U- But afterwards, becaufe it was but a mere debt, for whicn an lOr 

3. U^Mo. *J^" ^f d«*^^ li^> *"*! i^ is but a contraft, it was rcverfcd. 

Cowp. yiS. pougL 5« 1. Term Rep. .^Sj, 

CAst26. Ingolfby againft Johnfon. 

hmdusxopzy PROHIBITION for fuing for tithes of dry cattle, /ndfaf* 
one fpecics of J^ nlifeth, That he ufed to pay the tenth fhcaf of corn, the tendi 
fillet ip faUi- ^^j^ Qf hay, the tenth fleece of wool, the feventh calf, and the patfr 
thfr "J^dc*"^ fon to pay one penny ob. and the eighth calf, if he had eight, an^ 
tithes is bad. the parfon to pay one penny, etjic ufqui decern \ and if he had undcf 
AtM, 446. the number of fcvcn, to pay only an halfjpcnny for every one, anl 
Moor, 278.009. 'Rafter that rate for lambs and colts ; and tliat it was in fatisfaftion 
Uv. ioo. * for the tithes of all dry cattle, and for all other tithes of com, bay, 
j.R9U*Ab. 651. and cattle. And it was thereupon moved, that this furmife isncx 
t.Leon. 70. fufficicnt ; for that which he ufed to pay is but the tithes in kini 
w^cf s inft! *"^ therefore cannot be in fatisfaftion for the tithes of other things 
,72. * than thcmfelvcG.^^-And this was the opinion of the whole 

Court. But if he had made this prefcription only for his dry 
cattle, for his plough, or to manure his foil, it had been other- 
wife. But this general prefcription cannot be good : for thca 
thereby he would excufe all feeding cattle, although he kept 500* 
or more, which is not reafonabk. Whereupon confultatioa vai 
awarded. 

^ ^chadfltts 
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Michaelmas T^rns, 

I. and 43. Eli?. In the Common Plea;., 

Sfr £4mun4 An<3orfon, Knt. Chief Juftifff 

Thomas Walmfley, J5/jr. l 

Geor;^ Kingfmil, Efj. \ Jupces, 

Pet^rAVarberton, £/j^. J 

iS/r Edward Coke, A«/. Attorney General. 

^/r Thpqaas F)epQ|n^, /Cv/, Solicitor General, 

■ I'* — i"— M^— — I li .11, 

Holwood againft Hopkins. ^^^^ 

2TION for thefc words, fpokci> tp the pl^ iati^s fcrv^f, viz. ^^^^^ ^,^. 

*^ Thy miflrefs is an arrant ^ehore, ai>d would have lain with i^ti^ « n^^ 
e fevcn yean ^nce, and I would not, unlcfs flic would go to raainr^hMMc 
« hedge." It was alledgcd in the declaration, that flie wa« in ^t^owm^iam^ 
niui>ication of niarriagc with J. S. who was fcifed in fee of ^j^^^^ 
: worth 200I. fer annum ; and th^t liy reafon pf thefe words fbe unwTu aj^ 
her iparriag^e. The defendant pje^ed n9t gnilty, and it was cbat the ^/Hir^ 
id agaiiift I^uu ' It was now moved, in artcft o? judgment, by were (pokmiat 
.iiB£RT0N, that an a^ioi) Jics i>ot for thefc words ; for the ^u!!!^^^'^^f[^ 
ds arc fpiritual flandcr and defamation, and punifhable there, ^^^^^^^ 
not by our law ; for our law cannot take conufance, nor try 
ther one be a whore, or not : which is the reafon in 27. Hen A. ^^^(^ 

for callii)g oi^c •* whofc," or " heretick," an aftion lies not ^j^. ' **^ 
ur law/ ' 1. Com. Dig. 

.nd of that opinion were ALt the Court. But thcy»85-"94- 
I, that if the ^ords had been fpoken to him who was in i^-R«y**". 
imunicatipn to have married her, fo as it had appeared that he t.Vuc^JJi.iA 
>ofely intended tp hinder the marriage, the aft ion had been stra.47fl.e2}* 

• ainable for the Ipfs which fbe fuiUined ; but when they are t. Bum* E.^^ 
len generally* although peradventure an liinderaace comes by "5« 
on of them, yet non conjlat ; and tlierefore for fuch collateral 
icrance it is not reafoi) the ^ftion (hould lie. It is not like Ame 
iies^s Cafe^ 4. C©. 17. ; for there they were fpoken, as appears by Burr. xHUL 
r^prd, to him who was in communication with her to marrv 
' And the words were, " Will you many her ? Ihe hath hai 
child, or two." And the having a battard is triable by our 
»'^nd puniihable, and fo not lik.e to tlie cafi^ hi qucftion. And 
the calling one b^ftardan aftion lies ; for baflardy is triable by 
I^w.* ^nd to fay, " Such a tavern or inn 13 a bawdy-houfc, * 
aaibn well' lies, for the temporal lofs which they fuftain 
reafon thereof. Here the words being a fpiritual defamation, 
there punifhable, the damages fuflained by reafon thereof are 
acceflbry, and by confeoiience fhall not alter the nature of the 
qii>, — Wherefore, after divers arguments at the bar, and upot^ 
r 6f the precedent o^Anne Davics\ Cafe^ it wa^ adjudged for the 
ndant, thjtt the ^ftipQ lay not. 

Tbaxbif 



ySl Michiiclnias Term, 42. and 43. Eli/. In C. B, 

Case z, Thaxblc agiihijl Smith. 

"When any part A CTION for thcfcVord?, " Thou wen forfworn in theCarpcn* 
CI thcdindcr \% *^ " tcrs-lull, and didft rob the hall, and deceive the Companf j 
*iIS*fli;ii'' " ^^ twenty pounds." The defendant pleaded not guilty ; it wm ; 
have judjment. ^^^^^ agaiiill him ; and now alledged in arrcft ofjudgment, thai 

* an a£tion lies not for thcfc words. — The plaintiff declared, that j 
iioor°i+2r ^^^^ Company of Carpenters in London were corporatcd from tiiiK» 
i.Roii.Ab.576. &c. and confifted of mafter, wardens, and company; and that 
Cro. Car. 32S. the plaintiff was eiefied mailer ; and that he had the goods and 
the money appertaining to the Company delivered unto him, and 
was fworn to render an account at the end of the year : and fo he 
could not robhimlclf, but it isonly deceiving of the tru ft commit- 
ted unto him ; for which words an aftion lies not. — Sednsnala^ 
catur : for it is not affirmed tliat he was mafter at the time when he 
robbed the hall, but Ihall be intended the contrary; wherefore the 
aftion well lies for ihofe words. But for the firfl: words, " Tlioi! 
Cro. Car. 318. •* wcrt forfworn in Carpenters-hall,'* they are not actionable: and 
although one properly cannot rob an hall, vet, in common par- 
lance, It is well undcrftood what he intendedf thereby ; for /cytfffl- 
dum ut vulgns^ isfc. The Court held, when any of tlie wordsare 
aftionable, the plaintiff fhall have judgment ; and fo it hath been 
oftentimes adjudged. Wherefore judgment was given for the 
plaintiff. 
€a»« 3- Wyfon agai'rijl Fen^ton. 

Word* not ac- A CTION for thefe words : ** Thou art a forfworn baihff, and 
tionahle. I\ n ^^j-j forfworn this day." After verdift for the plaintiff, upon 

Anic, 135. ^^^ guilty pleaded, it was moved in arreft of judgment, that an 
aftiori lies not for thefe words ; for he dotli not fhcw that he wa? 
forfworn in any court: it is not alfo (hewn that he was a fvvom i 
bailiff at the time of the fpeaking. — The opinion of the Covrt , 
was, that the action lay not, upon the iirft reafon principally. 
C'AJF 4. Baker a^aiiijl Rogers. \ 

Mirhaehnns Term, 42. ^ 43. hliz,. RcU 3 1^33. 
If Ji ftrar.gcr pROfllBITlON. Upon demurrer thecafe was, OntBrcu^hh^ 
c^ntra«a with a 1 fcifcd in fcc of the advowfon oi Bmhsy the church being void, 
^t^^oil 're. ^^^'^''^ B^^*'^ contraaed, before the pardon 79. £11%. with B>ou!fi' 
fcm^Hon^aKcr' ^^^ ^^^ this avoidr^ncc. Bfoi/ghicn, for i8of. granted it to Tttmai 
the church:* Bakrr, who, by colour of that grant, prcfented IValter Baker \i\^ 
\oid, and pse- brother the nov/ plaintiff, who was admitted, inftitutcd, and in- 
fcnt a pcrfon j„fted thereto. After his induftion, and before the pardoiu 
con^ft^ the ^ Thomas Baker acquainted the plaintiff what he paid for thatavoid- 
jrant isvoid, as ancc, requiring him to have confideration thereof. After thepar- 
bcingcf a tUf$ don, /fuller Bilker was fucd in the fpi ritual court, before the high 
wfiViofij but conimiffiOMcrs, for fnnony ; and (tlie proof there being no more 
lh^irnl?t"^^^ ^^^^^ ^^ before is Ihcwn) he was fcntenced that this was fimony; 
fojebcconfiderl and that tVatter Bukn was as an intrudor, and his admiflion and 
<d as a ufurper, iuftitution Utterly void, and as if he never had been parfon ; for fo is 
hut as .\fimMi- their courfc there, wlien one is deprived ^^Jitnomacus, Thcirupon 
btc- ufc"h"V* ^^^ broughtthc prohibition, comprifing all this matter ; and tlicpar-. 
prtfentcd \n ^^" ' ^"^ ^^^^^ '^^ ^^'^^ ^^^ ^ perfon excepted. The defendant plead- 
purfuancc of a cd tlie aft of I . Eli%. c. X. f. 1 8. wliich gives auUioiity to tlichigfc 
c'cjii/prcontraA. AnU, 41*^^6. ; 

* com- I 



MkUaelmas Term, 41. tod 43. VXit. In C. B- 78^ 

tniniffioners, and the fentcncc before them, and prayed a confult- Ixtr* 
on ; but mifplcaded the aft in the date, viz. 25th January for /»i^i'*fi' 
i January^ Isc. (a). It was thereupon demurred.— First, It «>°*»«* • 
5 moved, that this prefcntation was not by fimony ; for although (a) see 4. Bac. 
i contraft was fimoniacal for the avoidance, yet it was a mere Ab. 479. 
id grant; for the church being void, the avoidance cannot be C^)'^'*'*' ^'""f , 
inted, bccaufe it is a thing in aftion [quodfuit concejfum) (b) ; then , n^go<^|*y|ilJ 
icn he prefcnts he gains it by ufurpation ; and the prefentee is py^Uc utility in 
> by tliat prefentment, by .ufurpation, and not by the iimoniacal guardini^asainfi 
ntraft. /«<»«yi not ti« 

Secondly, Although this be fimony in the prefentor, yet this of it$ being a 
quainting of the pretentec therewith after the induftion, makes cA*/# im a,iioK, 
not to be any fimony in him, but he is qiiajt acccflbry thereto ; ^' Manifidd, 
hich offence is not excepted in the pardon, although fimony it- ^* ^^"' *^'** 
If is excepted : and the expofition of a pardon belongs to the Moor, 7S3-9H- ' 
)inmon law, and not to the fpiritual court. In 27. Eliz. in this ^"* ^^* »*o- 
jurt, in the cafe of one Fox (r), who was deprived during the ^*\"a* '^^' 
irliament for incontinency before the pardon, and another ad- cto!]Ic'si4^ 
littid, inftituted, and indufted, and afterwards the paidon dif- Cro. c»r.42 5. 
htrged the offence, it was adjudged that tliis deprivation, and the Noyi i4*« 
ithcr's admiflion alfo, were both of them utterly void. i'^"*' 73« 

-' (f ^ Ante, 41* 

The Court held, that the prohibition lay not : for as to the firft, 5. Bac Ab.470. 
IthoDgh the prefentee come in ^uajt per ufurpation, yet hecaufe i.BLRcp.490. 
lis by means of a fimoniacal contraft, which is the canfe tlicrcof ^*^*-^®"^ *^9* 
forotherwife it is to be intended that he would not have permitted ^' ""' "^' ' 
lut prefentment), it was held, tliat it was as well fimony as if the 
;rant liad not been void. 

As to the fecond, they held it to be fimony ; for tlierc are not ^i^g fentcnce of 
my acceffories in fimony, but aU are principal therein, n« well as a fpiritual court 
ntrefpafs : and it appertains to the fpiritual cgurt to determine it, in fimony is to 
tnd not to this court to meddle therewith : and whtii the Spiritual *>« taken as true, 
»urt hath fo fentenceJ it, this court ourht to rive credence thereto, ^'I«!JIL.,1"^ -^ 
nd ought not to diipute whctlier it be error, or not. tor this divert* tiwin. 
t)urt cannot takeconufance of their proocedings, whether they be cumbcnt o£W« 
iwful, ornot; which is the reafon that in this court it fufficethto f^ceitoUi. 
•lead a fentence out of the fpiritual court briefly, without (hewing c<.d. 839. 
ke manner tlicrcof, or of their proceedings. And, as the cafe is ^omU, 73. 
1 Lird Dyer, if the fpiritual court will certify the c^V^^***^ mutter Cj"/'/f»*c 6. 
pen a certificate of matrimonv, or baftardy, or the like, it i< ni»t ^ '^' '** 
oodf but they ought to certify precifcly the one way or other; 5. k-icAb. xii- 
)r this court cannot adjudge of that fpecial matter, but it apjK;r- s>.tthc ar^u. 
Lins to their law to determine it. And although it were faid tliat !?'"|*°" **"■* 
ithc fpiritual court thev ouKiit not to have intermeddled to divert tr^^!!/* *w r, 
le freehold, which is in the incumbent after the induction; true it ,,. st-ic Trias., 
J, they fhould not meddle to alter ihc freehold ; but they meddled i^ s- 
nly with his manner of obtaining his prefentment, which by con- ^^^^"^ m Crown 
rquence diverted the freehold fioiu him, by the diflblution'of liis ^^^'H'*^ 
fiate, when his admilfion and inrtitution is avoided. 

As to the mifrccital of the ftatute, it is not material ; bccaufe it 
I in bair, and the prohibition itfelf lies not. 

And they all held, that it v.as fimony in the incumbent,. 
itbongh he were not privy thereto at the firft. 

Si MONT 
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%Att$, StMOKY was defined to be vobpttaff Jhe dejldgrjum iilmS 

sgdhfi pil zfifiJc/uU fpiritualia^ vel ftiritualibus adhgtrentia. 
^^•■•' And W AR*ERTON faid, that it one be prefented br iimonT, and 
he who is prefented is partvor privy to the fimony, he ihall oede- 
prived, and always difablea to take any other benefice ; but if he 
oe prefented by umony between two ftrangers whereto he is noj 
|>rivy,- he is deprivable by reafon of the corruptioti, but notdif- 
abkd to take any other ; and th^ vi the rule of the civil lHw.-^ 
Wherefore they all, after feveml arguments, agreed that the pro« 
hibition lay not ; and confulution was awafcrded«— N6t£. N« 
eonfuitation awarded upon the rolh 

See 13. Ann. c. xti 

CAi« 9. Sir Robert Baffct againft (5etf. 

Crwung M to. QUARE IMPEDIT, fart)ofirig that his anceftor *as fcifed ill 
cmnfcwntiW. >^^ fee of the advowfon, and prefented, and afterward granted 
make* hu^ the nett avoidance to Manwoda ; that the church became void,' 
•hurch vgWtiifcJ ^^^ Manu^ood prcfentcd H. ; that the church becanvt void by the 
fWeitheprc- death of H. and it belongs to him to prcfent. The defendant 
ftmutioo toth« pleads, thit H. was created a bifliop in frelandy whereby it apper- 
Irkis I b« the ^jj^ed to the queen, by her prerogative,- to prcfent, who preienttcf 
£rt?bo^<Wfcri ^*"^ (^^^ defendant). -^It was ruled to be no plea, witfiouttn* 
• ftranserto Vctfi/ig the avoidance by deatli. And this creation of the inciUD' 
ftkoiu bent a bilhop oi Inland was admitted to be a caufe of avoidance r 

^»***» 44- »i9- and tliat the queen (hould have it by her prerogative- It was alio 
517. 54».6oi. j^^y pgj^ TOTAM Cu^RiAM, that if the queen doth not ukethc 
Cre. Jaf. 54. benefit of the firft avoidance, but fuflfers a ftranger to prcfent, ani 
*9*- the prcfentee dies, (he (hall not have her prerogative to prcfent l^% 

^\^h\\is thefccond avoidance. 

3. Lev. 3Sf • Slinw. 414. t. Cum. Dif. x%^ Wood*t Inft. 37. 

Cai» 6. Shyfield agdinfi BarnfielJ. 

A ^4i/i/ cannot A CCOiMPT againft the defendant, as bailiff of certain goods ttf 
wafc hii Uw I -^a merchandize ; to which the defendant tendered his law,— Thp 
An« ^'roT'^' Court faid, that it had been oftentimes adjudged here, and in the 
* '' queen's bench, that a bailiflF cannot wage his law, but a receiver 
11. Ml!d *6s; *' '"^y- Whereupon he pleaded to i(rue. 

5. Bac. Ab. 451. s. Salk. 6Sz. 

Caib 7. Williams a^alnft the Blfliop of Lincoln, and the Mayor and 

Bui gelles of Bedford. 

Michaelmai Term^ 42. tff 43. Etfz. Rol! 3614. 

A fua^M mptiu i^UARE IMPEDIT to prcfent to tlic hofpital or pari(h-chiiicfr 

t^^^\X^ Vn^ ^f ^'^V.^^' Upon demurrer to the count the cafe was, That 

firi(b d.urch ^^ corporation of Bedford was fcifed of the ad vow fon, and granted 

h food in the the firft and next prclentation to Scr'tven^ and afterwards granted 

dUjonaivc. frimam el proximam advocationem to the Earl of Bedford^ who granted 

s. And. 173. It to the plaintiff. The church afterwards became void, and Scrlvm 

pre(cnted his clerk, who was admitted, inftituted, and induded; and 

then the church became void again, and the plaintiff prefented ; and, 

being difturbed, brought a quare impedit.^ After argument at thebir^ 

C9, Liu 378.*). *J^!^r^foIvedbyWALMSLEY,KlNGSMlL,andWARBEILTOS,ttaf 

cku fccond grant was void, fo as the plaintiff had not any title; 

for 



Michaelaias Term, 42. and 43. £liz. In C. 8^ f^i 

«■ when thev had granted frimam it froximam frafentationem to Wiitt AUt 
ne, they baki riot any authority fo grant it afterward to anothei*. _. fi^'^ - 
ut peradveritiire, if the firft deed had been loft, before he had LwcoVri^ 
ken the benefit thereof, and tliat it' could not be pleaded, die ' 

cond grant might have been good ; aoxd ib it was not void to all 
iirpoles : but he can never have the feconcf prefentmdit ; for it ig 
pinft the express worcfe of the grant, wlf Jch are, that he Ihould 
avc prhnam et proximam prafeniationem^ which c'aJnnot be altered 
y any intendment ; and in the pleading he oug^t fo aver, tliat it 
^as the firft and next avoidance* 

Ai^&ERgON hdd, that he flrould have the fecond prefentment ; 
3r fo waf the intention of the grantor, when he had granted the 
jft before; aftd it may well ftand with the law : as where two co- 
arccncrs make compofition to preicn! by turn, the eldeft firft, and* 
he younger afterward ; if the yoiingcft grant primam et ptMimam 
idv9caiio9umj it is in law but the fecond only, and yet the grasnt is 
jood enough : fo 15. Hm. J.pl, 3. where one granted the third pre- C«, Lit. 37^ a. 
natation to an advowfon^ amd died^ his feme was endowed of 
fee third prcfentnicnt, the grantee (haitl have the fourth prelciit* 
raent. So here, the grantee Ihall have the firft and next, which 
belongs to the corporation: he conceived alfo, that the writ, 
which was in the dis;un£tive, was ill. — But all the other 
Justices were againft him therein. Wliertfore it was adjudged 
upon the matter for the defendant. I'^iJe Dyer^ 2(i. isf ^^ t^ 
SO. Hen. 8. ** Prefetitm:* Bto. 54. 

Temple a^ahfi Temple^ <^*« •- 

The cafe was, A rent was granted to harcrt and feme for D^»t lies by a« 

their lives ; the rent was arrcar ; tlie baiun dies ; another rent '|'^^n"»'ftratoi' 

K arrear ; the femt dies intellatc, and her aJminiltrator brings debt ,^t''[o*hurk»o4' 

for the arrearages due in the life ot liie baron^ and after. jmri wife, joint* 

The Court r^jfolved, that it well lav* bccaufc the arreafagee «nant«foriiic. 

furvived to the /Jwr, as well as the rear itfcJf. f^ "• ^•^' *' 

•^ ' c* 19. 

BiTT an exception was ukcn to the declaration, fcr that it is where adminU 

lledged, that adminittration was committed by the Dean of Litch- <tfation is grant. 

VA/, and it Ihews not by what authority he committed it, nor that ^][^ ^^v^^ 

t was loci illtus ordltuintis. — And for tiiis caufe the Court held hj»*whoclry 

le declaration to be ill ; for the CoHrt intends not iris authority muu be ibetvs. 

cing fpecial, without Ihewing it. But the pleading of adminiftration Ante, 431. 

^mmitted by a bilhop U good enough, without laying that he ^^^' '^^ ^79* 

as loci illtus ordimirius, for fo it lh:i!I be intended, and fo the pre- croi Jm. cA 

xlents warrant it; but m a bar or replication it is vitious. 5. Com.bift, 

uU 3C. Hen. 6. pL 46. 202. 107. 

Pill i7g,iinf: Towers. j,^, ^ 

F^afier Term, 42 £/;s Roll i^ 2^' 
ft EPLEVIN, The defendant made conufance a^ baililF to Sir A court imm 
^ Fulk Grevilf for the amercement of a free-tenant within his Jj^,^5JJ^^ 
anors ; and Ihews, that Sir Fu!k Grcjil w as feifed in fee of the 2S ^ diat*, 
anor of D.andthathc, and all thofc whofe, Sec. have had a court- ^or; kmiftW 
iron within the manor l)eforc hi^ lleward of the manor, tentndum *i«w Wbwtht 
001 three weeks to three weeks ; and alledgeth a cuftom to have ^*«'*»f «* 
lit of court from all his free-tenants of the manor; and that ifJSdS fcrj"^ 
fc l ptto a at to the extent of its authority may be good. 6. Hen. 4.. pi. 3. Cow Lit. {t. 4« Go» ^ ^ 
Ut M» t. Sdod. tjp Crp. Jac. jSi. No/t ao, Codb. 41^ 6S« 
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PitL any of them made default, and his default was prefented b; 

j!r*M homage, they had ufcd there to amerce him, and the amerce 

**^***' to affccr, and the lord had ufcd to diftrain fuch a tenant for 

'•Jj"; 3"^' an amercement per aliqua bona vel catalla fua within the nv 

a*. 1000^11** *^^ ^^^ ^^ amercement for this caufe the diftrefs was taken, i 

i.Ld.Rgym. Upon this conufance, thus made, the plaintiff demurred; 

Ste. after argument at the bar, it was rcfolved by the whole Co 

that the avowry was infufficient. 

First, Becaufe he prefcribes to have a court-bafon with: 
manor, whereas it is of common right, and cannot be by pre: 
tion ; for it is incident to a manor. — For Walmsley fajd, 
is not but where there is a defeft of common right j but h 
ftands with common right, and therefore it is not good, 
whereas it is faid that it fhall be maintained by cuftom, in r 
tlie prefcription is to hold it before the fteward of the in 
which is againft common right (for of common right it om 
be holden before the fuitors), yet it is not good ; for a court-1 
C». Lit. 5B. 1. cannot be holden but before the fuitors, and fometimcs befoi 
bailiff and fuitors, as by writ : and by plaint, it fhall be bcfoi 
fuitors only ; but in no cafe without the fuitors : and one 
not have a court by prefcription, but where he cannot hi 
otherwifc. — And ALL thi- Justicfs agreed with him, tli 
could not have a court-baron by prefcription ; but he may b; 
fcription enlarge the authority thereof, as to hold plea abov( 
and the like. 

Secondly, Walmsley held, that the prefcription todi 
the goods of the offender in any part of the manor is not 
for thereby he may diflrain in the lands of one who did n* 
fend ; but fomc of tlie other Juftices held, that it might be 
by prefcription. 

Thirdly, He prefcribe<? to diftrain the bcafls or goods c 
free-tenant, who made default nf i'uit; and l:erc thedillrefs is 
of the beafts of his under- tenant, who is not within the pre 
tion. Wherefore it was adjudged for tlic plaintiff. 

Ca«e 10. White iigiiiffjl Weft. 

Trinity Term ,42. 1:1 iz. . -^c// 3 4 1 7 . 
If A.miAB, T% EPLEVIN. The defendant made conufance, as bailiff < 
fcvyafinctoC.lv Qeri/h. Upon demurrer the cife was, That one \B 
I^S.i^aiUand ^^'^^^^ o*' ^'^^ '^l^^ "^ ^^'^' ^'^. and //V../^ levied a i.wc tlicreof to 
« he'aic* with- who rendered it to IVbiu \\\ tail, rendering rent : and by tlw 
out iffue, ^uod fine it is limited, that if //7^//^died without inue, tenemeyita fr 
tentmnta inttgre ifjf^^l f.f.f^^f^(l,j^^il Xo Ba\7iton and his licirs. A f rerward s -61 
remamftufu^^. t,y 'indenture inrollcd, bargains and fells lii.^ revcn'on and r 
sk htJfiir iotite/. (rcrij^ in fee ; If^hifc fufFcrs a conunoii recovery ; and aftei 
//of the revcr- for this rent, ffy? dillrained : and, Whether the rent was gc 
flon to '^' this recovery ? was the queftion. Two points were moved : 
Ame, S.c. 727. Whether this were a revcrfion, or a remainder, limited to Bi 
2«LcT. 154. being all by one fine ? for if it be a remainder, the rcfcrvat 
4»Bac*Ab. 190. the rent is void. — Secondly, Admitting it to be a reveriion, 5 
3. Com. Dig, i^ bound, and taken away by the common recovery, Whcth 
Ccwp. tio* ^^^^ ^"*^ ^^ extinft r — After argument at the bar, it w? 
!• Term Rep. folved for the defendant, Firft, That this is a revcrfion j for, 
73S. one fine, it enures, as if it had been at fevcral times ; and i 

be intended as rendering tlie tail 4t one time, and rcnderii 

rcT 
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(Tverfon at another time, and fo in the ufual courfc of fines ; and WHirt 
b it hath been always expounded : but it is not fo in grants by «f«'y* 
ccd. ^"*- 

Secondly (which was the moll doubtful point), They refolvcd, if a gift in tail 
hat the rent was not extinft, bccaufc the grantee was alwavs in ^^ m«derender- 
offcffion thereof, and it is diftinft from the land ; and that where- "^ J^^^ *„"** 
f one is in pofleflion cannot be divefted by a recovery agalnft tail fuffers a ro- 
nothcT man : and here is not any rccompcnce for the rent ; for covery, it wiu 
liat goes only for the land : and it is not like the cafe of a rent "^t bar the 
;ranted out of remainder, becaufe that never was inpofleffion, nor J?"^' 
I thing executed: and it is as if te^iant in tail himfelf had granted jqs%i%[ ^*^' 
I rent, and afterwards fufFered a common recovery, that rent which * * 
was in 5^ (hall not be gone by t'lis recovery ; no more Ihall this Nov V ''^' 
rent which is annexed to the rcverfion, although the reverfion it- 2. Uv. 30. 
fclfbe gone. And where tenant in tail difcontinucs the land, i. Mod. 109. 
yet the donor fliall always have his rent, and it fhall not be taken '''Sot, 139. 
from him ; as 48. Et/w, 3. and 31. Edzi'. 3. rtic ''Guard.'* So it^j^^^J^^''^* 
(hall be in the cafe of a common recovery ; for it is all one in ef- Eq.c^.Akie7. 
feft, and not like to a recovery bv title, which defeats the eilateut-3.Bac.Ab. 550! 
tcrly: and the manner of pleading it Ihcws always when it is a 1-C0m.Dig.a3j. 
common recovcrv, and when not. — Wherefore it was adjudged for^*""*^*^ ^^* 

Littleton againfi Hibbins. Case u. 

Michaelmas Term 42. ^43. Eliz, . /?o// 6 2 7 . 
CCIRE FACIAS againft executoi-s, upon a judgment agai nil Executors muft 
^ their teftator in debt. They pleaded, thnt before they had any **'.^'^I^ ^^^* 
conufance of this judgment, they had fully adminiftered all their °J,jy'p|Jif|J^ 
tcllator's goods in paying of debts upon obligation?.— And it was 
thereupon demurred: and, after argument at the bar, adjudged for ^^Jj^^^*" 
the plaintiff, that it was not any pica ; for they at their peril ought 3] Mod'. 113! 
to lake conufance of debts upon record, and ought tirlt of all (un- 9. Co. 88. b. 
fcfs for debts due to the queen, wherein fhe hath a prerogative) to 3- ^^. ^7. 
farisfy them ; and although the rc'covcry was in another county *: ^**^* W- 
than where the teftator and executors inhabited, it is not material. ,.' vcrn! 40c. 
But if an aftion be brought againll them in another county than /.went. 13V 
where they inhabit, and before their knowing tliereof they pay i.BacAb. 435. 
debts upon fpccialtics, that is allowable (;/). W hcrefore it was ad- ^^^ '*'* ^^^^ 
judged accordingly. Fuie 4. Hen. 6. /»/. 8. 21. Ediv. 4. /•/. 21. "^^^^u^^^^^^ 

Mowd. ijf;. 1, Leon. 312. 2. Leon. 60. 

Perren agiVtift Bud. Case h* 

ACTION UPON THE CASE. Whereas Rud had brought An a^ion on 

*^ debt in the common picas upon a bill of 40I. againll the ^*'*^"^''.'^''" ''^ 

slaintifF; and upon examination it appeared to the Court that ^^^^Z^^^^^lim 

accept 28?. was paid ; wlicreupon rlicy, in Trimty Tum^ ordered, ,/,;,> 10 be cn- 

liat if the plaintiff would not accept of the 28 s. with fuch da- tcrcdin the 

nages as the Court Ihould allcfs, then theno\v plaintiff Ihould iin- name of the 

KUrl until O^iabis Mich, ; that the defendant, knowing of this or- P*'^""''^» *" °'" 
I Li J '/y i_ ^ \ A .1-1 • <^er to evade an 

ICT, had procured a moil dicu to be entered, and upon lliis deceit ^rder of the 

le brought rhis aftion. And it was thereupon dcmuited. — First, court forjwy- 

n regard of tlie manner of the pleading, becaufe he doth not aver mf m of monty 5 

hat he tendered the 28 s. ; for otherwile the plaintiff (then dcfcn- ^;" '*»« 1*^**"' 

int) was nor to have the benefit of the orier. tZT^T-^ 

fufml. Ante, 629. Pcih 83S. Cro. Jac. 023. 3. Lev. 2x0. i«B!L^«^xk^v 

CRO. FLIZ. TAKT IJ. G g g ?>i.^O^'tt'^H , 
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PKimtii Secondly, This aftion lies not in rcfpcft of the matter; for 

'f'"*fi this entering of the nihil dicit is the aft of me Court, whereof none 
**"*• can take advnntage, nor any adion lies for it: and in proof thcrcci 
was cited 26. j1(f. pL 46. and 21. Edw. 4. pL 22. where a writ of 
privilege was granted without caufe, no a&ion lies. — But all the 
Court held, that the adlion for the matter would well lie for pro- 
curing a nihil dicit to be entered in abufe of the Court, whereby 
the party defendant in the adion fufFered prejudice. And there- 
fore if one procures anotlier to fuc me with6ut cau(e, an aflion 
lies not againft him who fued without caufe ; but for this faifity 
tci procuring my vexation an a£tion well lies : fo where onccafts s 
prote£lion in delay of my aftion ; and likewife for every faifity an 
(«) SecPaflcy aftion upon the cafe is maimainable {a)r But here this is not 
V. Freeman, good for the manner, becaufe tliere is not any tender or refufal in 

3. Tcfin Rep. jj^g other to accept of tlie 28 s. alledged ; for without that there it 
^'* not any breach of the order in the now defendant ; and his tkn 

procuring of tlic nihil dicit was lawfuL 

Ciisi ^3. Dotter againft Ford. 

Trinitj Ttrm^ 42. £//s. Rcll 54?. 

Wonis igainft i A CTION Upon the cafe for wards. Whereas he w^fe of goed 
tradcfman are -^^ name, &c. et per multos annoi jam refroa^los fuit mercator, anil 
fdi°^ oT"" ^^^^ ^^^^ ^^^^^ ^^ merchandizing tarn infra regnum quim extra, that 
aWe7unlefs"it ^^^^ defendaiit fpake of him thefe words : •* Thou art a beggarly 
be averred there *' knave, and a bankrupt, and thou art not able to fhew thy face." 
was at the time It was moved, that an aftion by not for thefe wordt, unlefs ithad 
aro//0fir/ii«con- appeared by the declaration that he was a merchant at that time; 
c^Mjg tus £.^j. jj^jj^g fpoken of a gentleman, or any who ufcd not the trade of 
merchandizing, an aftion lies not.^ — And of that opinion was the 
S;u£ VcJa. whole Court. — But the queftion was, Whetlier by alledging 
a. SaundT'so;. that he ufed the trade of a merchant per multos annosjam retroaHis, 
Stra.696.1169. it Ihall be intended that he was a merchant at the time of the words 
Ld.Ray. 1417. fpoken ? — And *i he Court feemed to doubt thereof, becaufe it is 

4. Bac.Ab. 513, j^Qj precifeljr alledged ; for it may be he ufed that trade for a time, 
^'^' and left it afterwards. Whercfotc they would advife thereof. 

Casx 14, Worledg againft Kingfwel- 

E after Term, 40. £/;'«. Roll 1 41 8. 

If a copyhold to T% EPLEVIN. Upon demurrer the cafe was. That acopyhoM 

which ajmmon XV of a manor which had common by prefcription in fix ty acres, 

chttt^anci^ the P^^ccl of the dcmcfncs of the manor, efdieated, and the lord by deed 

lord grants it granted it to another in tail per nominal l^c, communiarum quorum- 

with all com- eunque, ditto mefjiiagio frje tenement fpe ft ant. five in aliquo modoftr* 

inon appurtc- tincnt. vel cum eodtm mej/xagiG dimiffi ujttat. Whether by thefe wonk 

"^"J'i*'^^^"!^* the grantee fhall have common in thofe fixty acres? was theqacf- 
ihall have com- • ° * 1 .- . i- , . % .^ * 

mon, though ^^^n. — And alter argument it was refolv«d by all the Cou^t, 

theancicntcom- that tliedonec in tail fhould have fuch common as the copyholder 
mon was ex- had ; but the ancient common, which was by prcfcriptionv is deter- 
^nft. mined by the unity f>f pofleffion in the lord. But the grant cnarcs 

a ^d.^°68 ^^ ^ ^!^^^ ^^^"^ ^^ ^^^^ ^^^^ common ; as grant to Iflington of the fikc 
9! Col 30. b! liberties which London hath, is a new grant of tlic like liberties. 
I. Salk. 170! "Wherefore it was adjudged for the plaintiff. 

Hob. 190. 

Cro. Jac. 253. Vclv. 189. Noy, i^^. t. Roll. Ab. 61. a. Bro^nl. aio. Moor, 667. C> 

Ttn. M4. 4. Mod. 364* Carth. 342. a. Vern. 150. I. Mod. 19. %. L^ Kayni. ixi$. 
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Cowper againft Temple. Caie 15. 

Hilary Term, 42. Eliz, Roll 1 4 34. 

t> EPLEVlXi Tlie defendant avows for damage feaf ant ^ by rca- Torn ivowrf 
fon of a copyhold granted to the defendant and one Godfrey ^ 0^ ^ f»l* fetfim 
ftnd three others ; and that the three died ; and afterwards Godfrey ^^ ^"^\v<;r^»? 
died, whereby he was in by the furvivor, and is fole feifed, and L'Sp"lliil- 
took the beads damage feajayit. The plaintiff confefleth the copy t;ff miy confcfs* 
granted, and that the third died ; and the defendant and G^^r/7 »"<* •▼«><* the 
furvivcd, frout^ £sfr. But he further alledgethj that afterwards ■'i""'"''"''-^.*"^. 
G^^rry furrendcred his part to a ftranger, who conveyed it to ^"^^'tx^^.^iti^^T^ 
plaintiff, who put in his »>cails ; and traverfeth AnsQjTE hoc that/^i/J 
the defendant was fole fcifcd, frcut^ ^c. tempore captiofiis-. And it 
was thereupon demurred ; for the fole feifni is not traverfable, but 
the furvivorlhip only : and the jointenancy and furvivorfhip arc 
here conftflTed and aVoidtd, and therefore tlie traverfe is double. — 
But THE WHOLE Court were of opinion, that the traverfe is well 
taken ; for the fole feifin being alledged by way of bar precifely \ 
and materially, it ouglit to be traverfed ; as 2. Edw, 4* pi, 28. But 
where it is alledged only in the count by way of fuppofition, as in 
fncrtd\wcefler or dower, or tlic like, jointenancy may be pleaded 
■gainft it without a traverfe ; and here the Iblc feifin had not been 
fully confcfltd without a traverfe. Wherefore it wds adjudged 
for the plaintiff. Fide 6; Hen, ji pL 5. 

Woodcock agatnft Woodcock* Casuc. 

Hilary Term, 42. Elix. Roll 1339. 
PARTITION. Upon a fpecial vcrdift the cafe was. That one /f. de\ifcs a leafs 
James ircodcoik^ father of the plaintiff and defendant, waspof-/**' r'^r* to his 




Jevifed, that his daughter (hould have the (aid houfe for her life ; remainder o/cr 

* and if fhe chance to die before Samuel my fon» then I will, that ^ohifn, on his 

* Samuel my fon fhall have it upon fiich reafonablc compofition as ^^^^ ^^^^ ^" 

* Ihall be thought fit by my overieers, allowing to my other cxe- certain perfon$ 

* cutors fuch reafonable rates as fliall be thought meet by my ftiouid name. 

* overfeers :*' and he devifed all his other lands and goods to his Thcdaughter 
'xecutors ; and made the plaintiff and defendant his executors, ^^^^ /"ifP*^ 
[Xid y. S, and T. D, his overfeers, and died, ^^'''^/f-'^^ entered j^e fon enu'^ 
)y die atlent of the cxetutors, and died during the term. Samuel without anyai* 
■roodeoek entered, claiming it as legatee (without any compofition l^wancc having 
nadc with the overfeers, and no fum being appointed by them to *^^" named. 

)C paid), and brings a writ of partition againft the other executor, ihat^th^^^^^ • 
uppofing tliat thev held jointly as legatees. And upon a non tenet dcr over was 
>ro htdivi/o pleadea, all this matter was found. Etjiy tsfe. void, for that 

The FIRST queftion moved was, Whether the daughter by this ^^^ tmirctcrm 
Icvife had the entire term, fo as it fhouldgo to her adminiftrators ? ^^^^^ *"/*I^ 
>r. Whether the remainder of the term limited to Samuel y^^i^^tUatintlutd^ 
►cod, to give the refidue of the term to him ? not, thecft-to 

Secondly j Whether this eilate limited to Samuel be upon a ^•""fw* t'^ the 
condition precedent, fo as he ought firft to have compounded with '^"jT** "P^na 
he overfeers, and to procure them to fct down what rate he fhould y!,^/''''''*^^'* 

Ggg2 p*yf 
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Wooncocr pay ? Or, Whether it were a condition fubfec][uent, that if he paid 
•^«-/i ^Q^ ^i^j^j jj^^y f^i down, it (hould be a determination of his eftate. 

Woodcock. Warberton, for the defendant^ argued, that as to the firft, it is 
Dyer, 74. a good limitation of the remainder to Samuel^ according to the in- 
Moor, 635.74^^. tent of the devifor : for it is a particular limitation to the daughter ; 
Voo.05,96. ^^^ tliereforc, in Eaftcr Term^ 33. Eiiz. Rail 607. (a) it was ad- 
piow. 5x3. 539. judged, that where one devifed a term to his feme for life, and af- 
jo.C0.47. tcr to his children not provided for, and the term was afterwards 

00. Jtc. 19S. fold upon an execution for the debt of thc/^m^, and afterwards the 
c^iTcL?" /'^' ^'^ during the term, it was adjudged, that notwithftanding 

1. ifod. iij!* ti"s alienation, the children of the devifor fhould liave the rcfidirt 
i.Salk.'i56.' of that term. But as to tlie fecond point, he moved, that this 
»- Vem. 600. eftate is vcfted in Samuel^ and the condition is fubfequcnt ; and the 
Com. Di^. 367. g^^j^te is not defeated, until the overfeers appoint what he fliall 

pay, and he fails in payment thereof. 

\Valmsley. It is'a ftrange cafe, that the dcvife of a term for 
life, remainder over, (hould be a good remainder by thcexpofition 
of a will, to make the firft devifee to have fo many of the years as 
(he (hall live, and he in the remainder the reiiduc ; for every one 
who hath a term, ou^ht to have a ccrtamty of eftate in the begin- 
ning and end thereof and beyond fuch bounds it ought not to ex- 
tend ; and thofe bounds to oe fuch, as he may claim it certainly. 
In wafte, tlic IclTor ought to count that he hath the entire clbtc; 
fo he hath the entire term, and then a remainder over is void; as 
a devifc in fee the remainder over, tlie remainder is void ; fo a dc- 
vife of a term to one and his heirs, the limitation of the heirs is 
void ; fo here, when he dcvifeth tlie enrire term to the daughter, 
he liath nothing left in him thereof to devife to another. And 
whereas it is faid, that it is but a fpecial property in the firft de- 
vifee, and tlie general property remains in die devifor to devife 
over, the remainder notwithftanding is not good : for then it is a 
devife of the term of the daughter, which is not good ; becaufe the 
term devifed unto her is uncertain, and becaufe the lawwill not pre- 
fnnie that there (hould be a continuance of the term after the death 
of the daughter : and here is not any fpecial limitation to the 
daughter; wherefore the remainder is yoid. But there are divers 
judgments againft my opinion, but upon what reafons I under- 
ftand not. And as to the fecond part, he conceived that theeftatc 
is precedent in Samuel^ and the condition fubfequent : and tlie con- 
dition is extinft, becaufe Samuel is one of the executors, who (hould 
take advantage thereof. Wherefore partition lies not. 
ICo. 95. a. Anderson. By the devife the whole term is to the daughter: 
and although a devife ought to be expounded according; to dhe in- 
tent of the devifor, yet his intent ought to be guided by the law; 
and if fuch a devifee be oufted, and is to bring his a&ion, he ought 
to (hew the certainty of his eftate, which is the entire e(late : and 
then, if the daughter hath the entire eftate, the devife to him in re- 
mainder is void ; as if a man Ihould grant fo much of his termas 
(hould be after liis death ; or if a man (hould devifc fo much of his 
term SLh (houU be to come after the death of J. S. it is void: fo 
here. 

An! of that opinion was Kingsmil. For that he deviled 
the term to bis daughter for her life, that is the entire tenOf 

ta) S. Co. q6* . 
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I the remainder is void (a), — And they agreed, that the Woodcock 

itc is precedent, and that the overfeers might make agree- yf^'^^ 
nt with him at any time : and therefore partition lies not. Et ^»<-®«^'* 
ournatur. 

■) S*4 vide conira^ that this rtmaindfr Rep. 596. to. Hep. 46. 1. Freem. i^^* 

iki now be good as an executory devife, i. Pet-re Wms. i. Fearoe, 30^. Co* 

.ep.98. Dyer, 74. Skin. 41. 3. Pterc Lit, 20* ■« »«/<<• Free. Cb. ;5« 
ii.25S« 2. B). Com^ 174. I. Term 

Deaiii againji Xbe Executors of Sir Francis Hindc^ c^w 17. 

UDITA QUERELA. Upon d^mt^rrer the cafe was, Tlie Ayoor^gerco- 
^ plaintiff was conufep of a ftatute, and Sir Francis Hinde was n^'cej^a" *»a^« 
tiufee of an elder reconufance. The conufor had lands in the T,?!!^'J1JaI'1\1 
unties o\ Cambridge TiVka MiddlefcK, The plaintiff lues execu- improper cxecu- 
m firft, and had the laAds in the county of Cqmhridgr delivered tier, of an elder 
ito him in execution. The defei|dant fued execution upon the recognizance, 
conufanoe, and had the moiety of the lands in the county of s.c.i.Andiyo. 
mhrldge delivered unto him m execution, and nothing ins.c.Noy, 47. 
Tiddlefex. And thereupon the plaintiff fued an audita y//m/^, S-^'* ^«*^' >*f 
)mprchending all this matter. — And upon demurrer, it was ajd- '^^'' 53S- 
idpxl for the plaintiff, that this audita querela well lies upon this 
innife ; for tlie reconufee ought to have fued execution as well of 
ic lands in the one county as in the other, whereby the money 
lould the fooner have been levied. And the not filing ex^cutioji 
xording to the law is a prejudice to the plaintiff, as much as iif 
e had purchafed parcel of the land of tlie conufor, and this lai)d 
tily had been extended. Wherefore it was adjudged for thq 
laintiff. Fide Coke's Entriesy 236, 

Block againft Palgrave. c^si is, 

Hilary 1 erm^ 42. EHz, Roll f^JO. 

'^EBT on bond, conditioned fpr the performance of the award AA:bmiffion,fo 
oi ow^ Do^Qr Tulbot^ fo as the fame award be \n writing **!*^*^*"**>* 
cliveied to fither of the parties before Michaehnas. The defenr ^;^^^/,'|^c 
^U pleads nullum fecit arlltrium. The plaintiff Ihews an award, paitic*, means 
id that it was delivered unto him, and doth not allcdgc that it ^A. 
3s delivered to the defendant alfo. For this caufc the defendant Ame, 448- 
"rnurred. — And after argument, it was adjudged that this delivery **o^*-^^S' 
Jghtto have been to botli. For fo is the fcnfe of this word 5.00.103.1. 
either*^ jn tins place, becaufe the intpnt of the condition was, ^^r, 64a. 
>at every of them might have conufance thcrpof. Wherefore it '•^**^*Abf.i49« 
aji adjudged for tlie defendant, 

Sicjclcmore agaiijj Sinionds, case 19. 



\EBT. The cafe was, That the plaintiff let to the defendant. Debt or cove- 

bv indenture, certain lands for years : and the Icflce cove- nam win jic for 
»ntcd to pay, for the firft year fix pounds, and afterwards eight rcnticfcrvedup- 
^unds for every year : and for the eight pounds, being arrear, ^ * ^^^ 
Ought debt. And it was demurred. Whether this aftion or an '.Roll. Abr. 
^ion of covenant fhould have been brought ? — And without argu- S»** 59^* 
^nt it was adjudged, that the plaintiff might at his clfdipn bring ootd","^' 
^r of them j fqr both arc maintainable, i.tSIkw «vw 
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Ca:i 20. Fawkner agawfi Powcl. 

triuitj Tcrmy 4 2 . Eli%. Roitis^^* 

Plea, that the p JECTIONE FIRM^. Thc defendant pleaded, That before 
pcrfon fcifcd -*— the Icflbr ot the plaintiff had any thing, &c. thc father of tk 
tawlJdld^ffJ^^^ '^^^^ of die plaintiff was fcifcd in fee, and let to thc defendant for 
ed Mm -^ihc*^^ ' ^^'*^» ^"^ ^'^^ fcifed of the revciiion, which dcfcended to the Icffor, 
pLintiff may who entered, and diflcifed thc defendant, :^nd Jet to thc plaintiff, 
travcrfc the </«- Thc plaintiif faith, that the father of his leflbr was fcifed in fee, 
«i/*oRthc./^«- and died fcifed, and it dcfcended to his leflbr, who entered, and let 
"Ante 28? ' ^^ the plaintiff, 8cc. ; and travcrfeth, ABsquE hoc that the father of 
his lenbr let to thc defendant, prout^ ^c. And it was tliercupon dc- 
Dyw, 366. murred ; bccaufe he travcrfeth thediffcifin, and not thc leafc, which 
Cro. jlc'.ezu ^5 ^^^ ^ conveyance. — But Jiftcr argument it.w^as adjudged for thc 
Yclv. 54, plaintiff, that thc travcrfe was good ; and that he might travcrfc 

thc one or other at his cleft ion. For when both parties make 
their conveyance from one and thc fame pcrfon, there always th« 
mean convcy4nce is tr^vcrfj^blc. \y hjsrefore it was adjudged accord- 
ingly. /iW^4. //<?//. 7. j>/. 9, 



Cah ;i. 
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Trifi/tj Tfrf/i, 42. £Iiz» J?o//343l. 



A prcfcription "D EPLEVIN, dc capt'ione unlus equi^ unius fpadon'is^ duanm vgccor, 
to have com- -"^ rww, t^c. The defendant avows for damage feafant, Thg 
men foT all plaintiff in bar to the avowry fhews, that he is ieiied^ in fee of fuch 
k$rf(t,(£c.^\\\ j^pj ^j^j prefcribes to have common appurtenant thereto, in thc 
ior»pt!dw7,^c. piacc whcrc, etc. pro omnibus equis^ vacas, et porcis Juts^ C?f. And 
hereupon the defendant demurred ; bccaufe he did not prefcrihc 
for geldings : fo the prcfcription dotli not maintain his declaration. 
And of that opinion was Anderson: for flpnc-horfcs and 
geldings arc fevcral, and there ought to have been a feveral p^^ 
fcription, and by fuch a prcfcription he cannot put in a inarc- 
But THE OTHER JUSTICES e contra : for thc word equus is a gen^ 
ral name, and comprifeth both as well horfes as geldings; and 
geldings are called horfes in general fpeech : but for mares, it is 
not fo. Wherefore they held that thc declaration was well main- 
tained by the prcfcription. And they faid, tliat all the Julliccsof 
Serjeants- Imiy with whom they had conferred about it, except one, 
were of thc fame opinion. Wherefore it was adjudged lOr thc 
plaintiff. 

Nofe an-ainjl Bacon. 

Michaelmas Term, 42. ^ 43. Eliz, Roll 283. 

If a bond be T^EBT Upon an obligation of locl. conditioned for payment of 
conditioned for ^^ 50I. and no day limited for the payment of the Icficr fum.^lt 
ihc payment of was refolved upon demurrer, that the 50I. was payable mtf/«/f««»' 
a left fum, and ^^^^j^ rcqucft, and he had not any time after to pay it : for it is part 
lioncTJt u^'paV of tlic bond. And the purchafmg of the original writ is a rcqucft 
*bie on demand, in itfclf. And the obligcc is not bound to make a fpccial dcinaml« 
Co. Lit. 208. ^"^ ^^ *^ "°^ ^^^^ ^^ ^^^^ condition of an obligation to make* 

I. Ron. Abr, 436. !• Bac. Abr. 4*6. i. Wood's Con. 391. fcoffincnt; 
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Hjicnt ; for that is collateral, and the obligor without rcqucft Nosi 
have time to make it during his life, and fhall have a con- H^'^fi 
lint time after requeft to make it : but here it is a duty prcfentr ^^®^* 
nd part of the greater fum. Wherefore it was adjudged ac^ 
ingly. yis^e 20. Edw. 4. pL i. 14. Hen, 8. />/. 17. 

Lewes againji Bucknal. Caiuj. 

iPLEVIN. The ifluc was^ Whether the plaintiff held of tlie in rtplef^in the 
defendant fuch lands by fealty, rent of 3s. 4d. and fuit of vcrdia muft 
t? And the avowry was for the rent. 'The jury found a fi"** **^ ^*^« ^*- 
al verdia, that the plaintiff held bv the fealty and rent only, """ *"«^^K«^5 
not by fiiit of court, ccc. and, If by this verdidt the de- r,fc»ui sinj pare 
ant fhall have return ? was the qucftion. is fuffidcnt, 

HE Court held, that it was found againft the avowant: for Amt, ij. 
1 avowry, a/i the tenure alledged is naaterial ; but in trefpafs, ^^^^* ^^^ 
.fcous, if any part of tlie tenure be found, jit is fufficient. ^, co. 36. 

Hob. 72. 5. Co. 78. 5. Coro. Dig. i6S. 332. 334* Dougl. 6(6. 

Simons agawjl Wenlock. Casi 14. 

'.PLEVIN. The cafe was. One had a Icafc of two granges Thedevifcof 

for eighty years, and takes a fecond Icafe of them for ninety part of the rent 

5, to begin after the expiration of the firft leafe. Afterwards in mcncSg^«X- 

Hen. & he devifed all his leafes to the church-wardens of fuch turo^ to afuper- 

lurch, paying annuity to the abbot of D, and his fucceflbrs, ftitious ufcis 

pounds} and giving yearlv to a prjeft, to fing for his foul, n<^^ within the 

pounds: and further willed, that when the prieft died, his '•^''w.e.c. 14. 

fhould have tlic nomination of another; and tliat his Ld. Ray, 256. 

Ihould have the letting and fctting of the land, una cum 

bus proficuls^ except IS redditihus tradUfis\ and died. The rents 

; employed accordingly, until i. Edw. 6, The firft leafc 

d in 34. Eliz. All this matter was difclofed in bar to the 

«rry ; and he entitles the queen thereto by the i. Edw, 6, c. 14. 

:hantries: and that he put in his beafts, &c, and prayed aid of 

jueen, and yet derives not any title to himfelf from ihz queen, 

as her bailiff, nor otherwife {a), 

was thereupon demurred i and all the Court held, that this 

nd leafc was not witliin the ftatute ; for that ftatute gives 

ling to the king, unlels it -were converted and employed to 

rftitious ufcs (?), and this leafe began not until 34. £/:s, 

Itliough the firft leafe was converted, this cannot be convcrt- 

ntil it began, and fo out of the ftatute. It is alio out of the 

ite, becaufe nothing is given and converted but the rent of 5I. ^^ j,^ ^ 

le abbot and 5I. to the prieft ; and the land itfelf is not given 

the profits of letting and fetting thereof are limited to Ms 

; and therefore the queen bath nothing to meddle with the 

1. And here the plaintiff fhall not have aid from the queen ; 

he is a mere intrudor, who is not accountable to the queen ; 

[5. Hen. 6. Wherefore it was awarded, tliat he fhould anfwcr 

lout aid. 

) See If. Geo. i. c. 19, f. n. (b) By t. Geo. x. ft. s. e. 50. lands s'^ven to 

llUtoiM Hfei arc tefted in the kin? for the benefit of the public. 

G g g 4 Cof^c^i 
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Michaelmas Term, 42. and 43. EHz. In C. B. 



c^iE 25. 



Cofpey a^dinji Turner. 

Hilary Term, 42. Eliz. Roil 1659, 



Kcpujnincy in F)^^^ ^P^"^ ^^^ obligation. The defendant pleaded, quod fai- 

pkading. '«^ prad'ittum was inadc, and delivered without date, and 

that afterwards tlie plaintiff put a date thereto, and fo not his 

deed. It was thereupon demurred ; becaufe the defendant firll 

confeflcth that it h his decd^ and tlien concludes that it is not his 

deed, — And of that opinion was all the Court, that the pica 

fras ill for this caufc ; for he firft confeflcth the deed, by faying 

failum fnedittuniy and afterwards denies it : whereas he might 

Ant. 627. have faid ncn eft fa^lum' gtncvMy. Wherefore it w»s ^judged for 

the plaiintifF. Plde 9. Hen. 6. J>1. 37. 

Casix6. Guybon a^airtfi Whitetoft. 

Trinitj TerWi 42. £//2;. Roll 720. 

"TXEBT upon an obligation made to the IherifF, upon arrcfling 
-*-^ one upon mefne'proccfs. The writ was, ** ad refpondendm 
f* H. Guybon^ nuper vlcecom. NorffJ*^ and the count thereupon was, 
** quid conceffit fe teneri prafato M. Guyhon in pnedi^. 20/." and he 
doth not fay, '* pradi^o i/. Guybon^ tunc viceeomiti Norff* exijleni^* 
—And for this caufe, after demurrer upon the bar (wherein the 
23. Hen, 6. c. 10. was pleaded in avoidance of the bond, bcauii 
the condition was, that he per tonally fhould {a) appear), the coui^t 
was adjudged infufficient^ and tlie writ abated, 

(«) Ante, 776. 



A fheriflr*s 
^ond to A, 
without faying 
fwrr v'tttcom, it 
bad. 

Noy, 33. 
5. Com. Dig. 



Cask 27. 

An eje^hnent 
does not lie by 

iinyone after his 
Interefi is deter- 
mined. 

Noy, 33. 
J. Roll. Rep. 3* 
f . Barr. 60. 
Running. Ejed. 
39, 20. 
4. Burr. 220S. 
3. Bac. Abr. 
172. la A«lf>. 



Blackbourn againft J^aflel?. 

•p JECTIONE FIRM^. Upon a fpecial verdia the cafe was, 
^^ John Molineux covenanted to ftand feifed of fqch land to the 
ufe of himfelf for life, and after to the ufe of his daughters who 
fhould be unmarried at the time of his death, until every one of 
lYitm^ fuccc£iv}y (hall or may have levied 500I. remainder to hi$ 
cideft foi) for life, with divers remainders over. 

It was found, that he had four daughters unmarried at the time 
of his death; aiid that the land was worth lOoX. per annum \ vA 
that the father died in 30. EHz. and that the eldtfl fbn entered 
immediately, and difturbed the daughters of entering; and that 
the ddeft daughter did not enter until 42. EUz. who tfen entered, 
and made the leafe to tlie plaintiff. Whether her entry and leafe 
were lawful ? or, Whether fhe had not furceafed her time? was 
the queflion. 

And ALL THE Court held, that fhe had overpaflcd heir time, 
and could not enter : for then fhe fhould prejudice her other 
iiftcr ; fo as they never fhould levy their portions. But they held, 
that fhe had remedy for her portion againft the eldeil fon, whq 
had received the profits in diflurbahce of her. 



Michaelmas Term^ 42. and 43. Eliz. In C B. 9o( 

Williams moved. Whether fuch a contingent ufe might be Acontinj^entafc 
aifed out of a covenant ? although out of an elUtc executed by ^^y *"^c bya 
feoffment, it might well be raifed. 77r'!lLT* 

Anderson doubted tliereof. — But the other Justices 
icld, that it well might be raifed ; becaufe it arifeth out of the ** *^ 
)offcflions of tlie covenantor,— £^ adjournatur. 



Memorandum, That t}ie laft day of this term, Pct€r fT^bcr^ 
Un wa$ made Juftice of the common pleas. 



Hilary 



Hilary Term. 

43. Eliz. In the Queen's Benchg 

Sir John Popham, Knt. Chief Ju/lice. 

Sir Edward Fenner, Knt. 1 

iS/r Francis Gawdy, Knt. \ Jujlices. 

Sir John Clench^ Knt. J 

Str Edward Coke, Knt. Attorney General. 

Sir Thomas Flensing, Knt. Solicitor Oeneral 

Cam ii Rud againft Tucker. 



The 

and 



I attornment f | ^HE cafc was now moved again ; and all the Justices, 
_. furrenderof | except Clench, refolvcd for the defendant, that the at- 
mnt^TIrHfe tornment by one joint-tcn;^nfwas good, and fhouU 

totherererfioner Settle the rcveriion in the grantee, and is as well as if both ha({ 
in fee, (hall bind attorned. 
Ilis companions, 

fwrton i!!*dic Gawdy faid, there was not any difFercncc betwixt the cafc of 

grantee. an attornment \ipon grant of a feign iory (as Littleton is) and the 

^ntc,737. grant of a revcrlion, for both arc entire: for if a reverfion of land 

a. Co. 66. "^ granted, which the one jointly holds, it is void ; becaufe there 

Co. Lit. 115. is not any fuch reverfion, as iT^.Edw. 3. title " Grants^^ is. But 

if he grants the reverfion of the moiety of the one, that is good 

by fuch exprcfs words : and the cafe ot 28. Hen. 8. Djety 12. pot 

by Baldwin^ is all one with this cafe i where a reverfion is grantc4 

to the one joint-tenant, and he accepts the deed, it is good. And 

there is not any difference between an exprcfs attornment and an 

attornment in law ; and the attornment Ihall bind all, for they he 

feifcd per my et J,er tout, and an attornment doth not pafs any 

intercft but an aflcnt only ; which ought to be upon true notia 

of the grant, and then his attornment to part of the grant is 

good for the whole ; and an attornment ought to be good for all, 

or void for all. 

Fenner agreed with him in omnibus \ and faid, that the reafon 
why one joint-tenant in a queni reddltum reddidit, quid juris elamat, 
or 2, per qua fervitioy fliall not be compelled to attorn is, becaufe it 
(hall be according to the grant of the record, and according to that 
which the plaintiff demands, and that it might not be variant from 
it 'y and an attornment is a lawful a£^, and is not any prejudice 
to his companion, and tlicrefore Ihall bind him ; and if ne in re- 
verfion had diflcifed the two joint-tenants, and made a fcofitncnt, 
and the one had re-entered, there is no doubt but that it had been 
an attornment for both in law, and had fettled the eftate for lift 
in' both, and the reverfion in the grantee ; i multifortiorit an ex- 
prcfs attornment fhalj do it. 
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PoPHAM accord, and faid, that to examine the reafon hereof, is R«» 
examine what afts of the one joint-tenant fhall bind his com- ^^'^^f^ 
Liiions, and what fhall be avoidable by the others : it is clear that V<^**^** 
cry aft by the one joint-tenant for the benefit of his companion 
lall bind ; but tliofc afts which prejudice his companion in eftatc 
lall not bind ; as the default of the one, the furrendcr of the 
i\e, &c. And therefore, if two joint-tenants have the benefit of 
condition to increafe their eftate, and the one will attorn in a 
uid juris clamat without faving it, it fliall not hi^rt his companion, 
>ut himfclf only : but in the matter of the profits of the land, th« 
)ne may damnify thp other, for there is ^i/^/ a privity betwixt them, 
md it was his folly to join with one who would prejudice him ; 
IS where the one takes the entire profits, tlie other hath not any 
remedY. So where two joint-tenants be of a feigniory, and a 
wrardflup happens, if the one will diftrain for the lervices before 
elcftion of the wardfliip, it fhall bir^d his companion. And here 
this is but a confent, which being given by the one fliall bind 
the other^ by reafon of the privity of their eftatcs. But if the 
ittomment had not been good, th^ furrendcr had not helped the 
cafe; for that cannot be, unlefs there had been an attornment 
l>cforc, which if it were not a good attornment to veft the rever-r 
Son, he cannot accept of a furFcnder.— Wherefore it was ad-, 
jiidged for the defendant. 

By 4.^5. Ann c. i6. all grants and fuaa^es or lands ^aH he good without at< 
^▼eyanccs of any manor or rpnts, or lornmcnt. Co. Lit. 309. See alfq 
tf the reverfion or remainder pi' iiny mef- 1 1. Geo. 2. c. 19. 

The Wardens and Corporation of Weavers in London Cme i. 
agahift Brown. 

A CTION upon tlie cafe; fuppofing, that the plaintiffs from Poj'cHafi'^? »"»• 
•^ time whereof, &c. were a corporation in London^ Iffc, paying ^t;riaisinL9W»«, 
>r it tA^-enty Ihillings and eight-pence to the <\xiQQn per annum ^ ^c. toring^themoot 
nd that the cuftom there is, that none ought to intermeddle with of LoWm, i$ not 
icir guild, nor with their art within London or Scut/rx'arkj but atradmswlhia 
jofc of the guild ; and that the defendant, being none of their ^^^^ ^^^oin of 
uild, had bought forty pounds worth of filk of one R. to be i^o^'h^'thi* 
'oven, and had weaved it, &c. The defendant pleaded not wages for fuch 
uilty ; and a fpecial verdift found thcfe cuftoms,&c. and t^iat the manufafture be 
efendant, being a ftranger, had received of R. forty pounds ^'^^''^ P*'^* 
^orth of filk to be woven, and had carried it to Hackmy^ and 8.00.115.3. 
icre had woven it, and had brought it back to London^ and re- R- 6X7. 
eivcd his falary, &c. Etfi.^c. i.P.WmriSj. 

•^ ' -^ ' . i.Bac.Ab.678. 

And hereupon all the Court refolvcd, that it was not anv 2.Ld.Ray.ii3»« 
fiincc : for although it were a good cuftom, as they all allow it 4- Burr. 1954. 
ras, being ufcd time, &c. yet this contrafting for it in London^ 
nd working of it in the country, is not interme4dling with their 
radc in London ; no more than if a taylor fhould buy cloth, or 
eccivcany other thing iw London, and make a garment thereof in 
he country ; and although it be a contracting in London, yet iv is 
iQ intermeddling with the trade. Wherefore it was adjudged for 
be defendant. Sec Samms v Fojler^ anie, 35^, 
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CAst J* Peck agahtfi Lovedcn* 

ArfrchvM'wnen A SSUMPSIT. Whcrcas 71 LrJtdcn, the defendant's brother, 
a promife, in -*^ ^35 indebted unto him in 81- and made his wife executrix, 
^^'JI^^^IJJ?^.^ and died, leaving adett^ to his executrix for the payment rf all 
wevht forbnr ^^ebts, and he intended to fne the cxecuxrix to recover the 8L 
90 fv9 an cxecu'/f cHfidwm dtkitwm Urrs cur/itm ; that the defendant, ijm con- 
frix on a iideration he would forbear the executrix, promifed tojpaj, &c. 
"*""/**"' After verdiA it yfnis moved, tJiat this vras not any conixferation; 
XV Dt b7tvm ^^^ ^'* ^^ ^ *^ ^^ intended nx)ft ftrong againft the phintifF, to 
Jipt (Mr/.«/it ^ 2 fimple contraA, vrith which the exccirtrix is not chzigcable, 
^w*. and to ftay this fuit is not any confideration. 

^'^^ 459- And of that opinion was all the Court ; for die fwit intendoi 

is to be intended an adion of debt, which lies not; and fo no con- 
fideration. But if he had declared, that he intended to fue an adioo 
upon an affwnffit ^ainil the executrix (as dixs declaration dotfa not 
warrant it, becauie he intends to recover the debt itfelf, wbidi 
cannot be in an aft ion ujxni the cafe) or that he intended to fbe 
in chancery for it (which is not intended here, becaufe he dcdati 
that he intended to recover it per dtbitftm Irgis curfum)^ then pcnd- 
venture this a6Vion would have Iain, for tlie conlideration cw fitt- 
ing the fuit was good : but as it is here, it is i\ot good. Wbcre^ 
fore it was adjudged for tlic defendant^ 

rnji 4* Kcrchcvcr cgainfi Wood. 

fWi/, TERROR of a judgment in the common picas. The error af- 

-■-' figned was. For that in debt upon an obligation, payment 
was pleaded afnd d'^mtim manJifmtUm Refiwiir dt Much-Hadham in 
Hoi/crdid ; and iil\>e thereupon, and a vmrrjaday was awanled 
di vi.veto d( Mucb-Hadkam ; whcrcas it ought to have been it 

But ALL theCourt (uhfmtt Popham) lieM, that Much-Uai- 
ham is here intended a vill, and the redory o( AIuch-Hadbam an4 
the \'\\\ oi Much- Hudkam arc all one, wherefore the vnure facm 

uent was athrmed. yidi \o.ti€M.^ 



Ca«« 5. 



was well awarded. And the judgment was athrmed. yidi ^^Ha 
Gawcn agiUiiJl Ramtes. 

Miflatlmas Term, 4«. ^ 43. £/jz. ^^$35* 



iThe grantct of TJ EPLF.VIN. Upon demurrer the cafe was, That one JDww/:, 
• renNcbtig* •'^ fcifcd of Lmds in fee, granted a rent-charge to James Hwjh 
f ' ••"' '•»' and his heirs, for the life of one HildnJIxm. James Huifh dcril- 
"^^^^^ ed that rent to /fTAV-w Hujh'. the rent was arrejir. and tiudajhar^ 
€^\\fit \hx life Ji«l • *"J f^r the rent arrear in the life of Hudnjham the dden- 
•tcr/f»if»^«.«i dant made conufance« as baiiitF of Jf :}aam Hul/b. All which 
^ttt t'uch «n being difclofcd bv plendinq, it was demurred in law. 
^•iiMe^rtV^ '^'^^ ^'*^*'^ Qi FSTiON \^as. Wheihei the grantee of this rent 
ftAtvtn^wOii. t^*^ *«^b aneftate, as that he c^n make » dcvifc thereof by ih^ 

I. Swad. iM. ic» Oftk (^ C^ Li. i4:w K 
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Secoitdly, Whether this diftrefs be maintaiinabfe by the 
2. /ftrn. 8. c. 37. ? 

To the f^cond, ali. the Justices agreed, that this diftrefs is 
laintaitubie by the faid flatute; becatife tlie cftatc, in tlic rent, is 
etenninedj and the rent was dae before; and it is \iithin the 
itent of the (tamte, although it were not rent for his own^ or 
lotbcr's life, but qua/s a fee* 

But as to the firft^ Gawdy and Fekner hdd, that it is dc- 
ilieable by the 34. H^^u 8. c. 5. for the devifor hath a ftc 
icrein, althoi^h not an abfolute, yet a bafc fee ; for this eftate 
» defcendible to the heir, although the heir upon fuch defoent of 
iie land (hall not have his age : nor^is it fuch a defccnt as (hall toll 
he entry of him who iiatli right, nor that ibe/mte of fach a 
;rantee mould have dower ; yet the grantee having fuch an cftatc, 
trhich is difpofablc by him, whereof if he difpofeth not, the iicir 
s to have it qxqfi by dclcent, but not by defcent, but by liinita- 
km. And as ^^/Edw. 3. tltk ** Dt^u/i\^* 21. is, tliat at the 
:ommon law, wliere land is devifable by cuftora, he who hath 
och an eftate might devifc it ; a multh fortkrl now. Et'in 8. Eliv:^ 
153. a. Dj£r^ it is allowed to be de>'ilable. Wherefore, &c. 

PoPHAM and Clench e contra \ for the 34. Hen, 8- c. 5. cx- 
X)iinds the ftatute of 32, Hen. 8. c 37. and ihews tiie intent of 
he words, ** tliat he who iiath a icz uiiglit devife it," to be meant 
>f a fce-iimple, and that it (hall not be expounded to extend to a 
^-tail ; and tlierefore much lels to extend to an ellatc which is 
>ut fur autcr vie: but perad venture a ice-firaplc derived out of 
neltate for life, is well devilablc; as where tenant for life 
;rants a rent to one and his heirs ; or if rent be refcrved upon an 
ftatc for life, and is granted over, fuch rent, it may be, may be 
cvifabte; for fuch a grantee hath a fee. But when in the lame 
eed (altliough the heir (hould have it by limitation) it is, that 
Q efUte pur auter vie is granted, the ftatute doth not intend that 
ich a rent Should be devifable. And the cafe of ^^, Hen. ^. may 
c law ; for the cuftom is there general, tliat every one feifed of 
nd might devifc ; but fo is not the ftatute.— And PoPif am faid, 
lat this calc had been put to tlie Jufticcs at Serjeants-Inn in 
'leet'Jireet^ and many of tijcm were of opinion that it was not 
^vifable. — Et adj^unuxtur. 



<0$ 



See 29. Car. x. c. 3. f xi. 
d Aou (41) Poft. 90s, 902. 



i4» Ceo. a. c. 20. f. 9. Powd on Devlfes, 3S. 226. 



Payn cigahifi Malory. 






Cases. 



J PON a fpecial verdift the cafe was. That one made a Icafc ifalcflecfor 
for years, refcrving rent; and if the rent bcarrear, and dif- yc»r«atonit»« 
e(s uken for it, and not redeemed within fix weeks, that the ^"^^"^ ^!^^ 
flbr might enter. The lelfor grants this reverlion by fine ; the tteCTan^^w 



dUi&a broken, ahli^ugh no attornment had been made to bis grantcr. 



gran or maf 
enter for a coa- 
P0.I.S32. $,^.5. Co, 111, 

conufee 
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Patw conufcc grants it over ; the leflcc for years attorns to the ficorid 

mtminft grantee ; the rent is arrcar, he diftrains ; the leflec fues a replevin, 

'^'•■^' and had the bcafts delivered unto him^ biit made not any other 

redemption of them within the fix weeks. The gtantec re-enters 

'for the condition broken : and. Whether his entiy was congeabic? 

was the qucftion. Foradmitting that the rent and the rcvcrfion 

be fettlfed in the grantee, by the attornment of the leflce, fo as 

he might avow for it, although the conufee, who was his grantor, 

t»Bac.Abr. i8i could not ; whether he may take advantage of this condition \ 

becaufe the conufee, who was his grantor, could not,- biecaufe there 

was not any attornment made unto him: and the 32. //irir. 8* 

C..37. gives the fame remedy to the grantee of a fcterfion, as his 

grantor had (<?). 

Secondly, Admittirie he might, Whether this redemption of 
the diftrefs, by replevin lued, which is not abfolute, be a redemp- 
tion thereof within the intent of the condition ? 

^lere. For THE JUSTICES delivered not any opinion therein. 
Sed adJGurttatur. 

{a) The neceflity of attornment Is now taken away by 4. k 5. Ann. c. 16. VldeCBi 
Iau 215. 



Case 7. 



Williams againfl White* 

Hilary Term, 42. A//K, Roll ^j. 



On judjjment :o TERROR of a judgment in BrtftoU in account ; where the pUiw'^ 
fcccounr, if ihc -"-^ tiff declares againft the defendant, as his bailiff, for divtrt 
defendant make goods to the value of lool. The defendant pleaded, nunquesf^ii 
cictauir. the bailiff] tsV. and found ajrainft him. Whereupon he was adiDcigcd 

Court mayordcry -^ ' 1 i- ® «- 1 1 /• t 1 ^ 

Without a writ ^^ account ; and auditors were afngned, who prefixed a day 01 
rhat the plain- account unto him, at which day he made default. Whereupon 
tiflrfhill recover it was awarded, quhd querens recuperet valorem honor um pnpdi^onms 
in the manner ^i^^ q^/. iqj. Tlic error affigiied was, Becaufe the Court bad 
hutTt"thc order awarded quod recuperet valorem^ and doth not award a Writ to en- 
iii.»fe!s from tiic qulre of the value. 

cVcUr.jtion, or 

the defendant g^t it was thereto anfwered, and held by the Court, thJt 
t*i!^ da"°it^wiii "P^^ default of the accountant, the Court rtiay order, that the 
beenor'-anda pi^'^^iff ^^ig^^^ rccovcr the value, as the plaintiff had counted; 
em^iasadcom. as i^.lLdw, 3. ^^ A^ompty'' IOC), and 10. Ed M. 3- />/. 37. Bwt 
futundum a\2\\ then the judgment ^ought to ht quod re.uperct^ and according to 
mueonthc ^ ^,^^^ ^^it plaintiff had counted. But here it is quid reivperet 
rtju gment. ^.^y^^.^^^^ ^y^ ^^Z. lOi. which is not as the plaintiff counts. It is 
i.RoiJ.Ab.y^c. jjjfo erroneous, becaufe day is given him to account, he not being 
Ante *^ 76. piefent to take conui'ance thereof, fo as he is condemned by dc* 
i.Lutwychc,63. fault without notice. Wherefore for thcfe two errors the fecond 
I. Leon. ?7. judgment was reverfcd. But becaufe there was not any error 
3. Will, 117. found in the firft judgment, it was affirmed. And itwa^iaidi 

that a Cf^pias ad cotnpnturMm Ihould iffuc out of this coart to hrinf 

him in to account. 

Taylor 
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Taylor agatnjl Fofter- Citizi. 

4SSUMPSIT. Whereas the defendant, in confideration that on • promife ttf 
"^ the plaintiff would marry his daughter, affiimed to pay for pay money to 
im to 7. 5., to whom he was indebted, lool. viz. 50I. a: fuch a ^*?t.P^^J|^** 
ay, and5oI. refidue at the end of the year enfuing ; and becaufe / coSUwiton 
le firft 50I. was not paid, he, within the year, brought the aftion. that another 
ind after verdift, upon noH ajfumpjity it was moved, that tlie aftion perfon (houid 
ly not until tlie lall day, as it is in debt upon an obligation pay- ^^^1 ***« «*«- 
blc at two days.— 5c'^ non allocatur : for true it is, that fo it is in ^^,J',*"'*a^^^ 
ebtupon an obhgation, where the entire debt is to be recovered ; ^jJi ug ^fi^ 
mt not in this aftion, or in covenant, where damages only arc to every breach. 
>c recovered. It was alfo held, that the aftion well lies for the Ante, M%,^^^. 
l>laintifr, although the lOol. had beeii to be paid to a ftranger, and i.Roll. Ab. 29. 
not to himfelf ; becaufe the proraife is unto him. Wherefore *• Saund. 337. 
it was adjudged for the plaintifF. T.i!^m. \T^ 

Andrews, 370, 3. Mod. 153, SaJk. 65. 

Philips agalnft Turner. c^%t 9. 

tRROR of a judgment in Coventry, in an aJTumpJity wherein the Apromife, in 
*^ plaintiff declares : Whereas there was communication betwixt consecration 
him and one Archer^ concerning the fale of certain beads ; that '^^/'^V*^^^ 
the defendant aflumed unto him, in confideration he would deliver \^ pliTadah^ 
to Jrcher fuch beads as he Ihould buy, that if the faid Archer ^u9<iteK:fusvel 
kought of him any beads for fuch a fum of money, to be paid ad tempt* a nunc i«- 
^lifpiod tempus vel tempora tunc futura inter eoi ccncordond.^ and did ' '' '"^ ^^TT^' j 
<iot pay it accordingly, that he would pay it : and alledgcth, that no'/pjjy ^hat ic 
lie tela and delivered to the faid Archer 20 beads for 38I. whereof would, will fup- 
20J. to be paid in hand immediately, and the other 18I. at a day to portana/:f«/>/f, 
come, and that Archer had not paid the 18I. The defendant *'*ho.>gh .^aii 
J^leaded non aljump/it \ and found aeaind him, and judement for the I*'" ''!^*'' ^ _ 

* ' "rr- "^ ^"^ ° 'JO jij ready moner. 

pfamtifF. 

The First Error aflignedwas, That the confideration is not Sedvidc29.Cir. 
liledgcd to be performed ; for he affumes only to pay for thofe *' " ^' 
¥hich are fold to be paid at a future day : and here* it is not fold 
o be paid at a future day, but part in hand, and part at a day to 
:omc. — And of that opinion was Popham, that for this caufe it 
iras error. But all the other Justices e contra \ for when 
•ny part is to be paid at a day future, it is within the ajfumpjit^ for 
•thcrwife he would not have given credit for any part ; and the 
iromife is not, if he fells for payment at a future day, but tempus 
unerum, which is, although part be paid immediately. 

A SECOND Error aflignedwas, For that the venire facias is '^<f'»«>«- 
twarded de civitate^ whereas it ought to be de vicineto civitatis. — Sed ^^^* ^^' '^^» 
wu allccatur : for fo ace all the precedents for trials in cities, where ^^ ^^^^ 
10 parifh or ward is alledgcd. Fide 7. Hen. 4. pi. 13. 8. Hen. 5. ' 
1/. 10. 

Thirdly, For that it is zw2xAcA fervientibus ad clavam hallivis^ 
ft mimftris curi^y and one of tlicm only returned it. — But becaufe 
Che award was eis et eorum cuilibet^ it was held to be well enough. 
Wherefore the judgment was aj£iined. 

Uikri 
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Child againji Low. 



Agrantfromthe Tj" JECTIONE FIRM^. Upon evidence, Warberton cited 
crwrn,mif-re. ^ one Bridgwater s Cafe to be refolved by advice of the Judges 
ckinR the name Jn the court of wards, that where the queen had let lands, and 
•£ the^tenant, tt g^^^^^cd the reverfion to one, mif-reciting the name of the tenant, 
if! £/)». C.2. ^"^ afterwards made a new grant to another with a true recital of 
Antf, 231. * the name of the tenant ; and after that the ftatute 18. £A*2. c. 2. 
s. And. TOO. ^f patents was made, that it Ihall not revive the firft grant, be- 
Moor, 131. * caufe it was utterly defeated before the ftatute. — And all the 
1^ Co. 138. Justices here affirmed it to be good law. Vide o.^, HtnX 
" Parliament,'' Brook, 77. 

^ Cas£ 2. ^^^ Gervafe Clyfton a^ainjl Web. 

Hilary Term, 42. (sf 43. Eliz. Roll 607. 
Aiberiffniay T^EBT upon an obligation made unto him as flierifF of the 
ukea bond -"^ county of Cambridge, conditioned for the appearance of one 
from one furety arrefted upon a capias. The defendant pleads, that the plaintiff 
Sr^hctakTittf*^^^'^ the obligation of him and a ftrangcr, and the ftrangcr had 
two, and one nothing, and did not inhabit within the faid county ; and pleaded 
hath nothing in the 23. Hefi. 6. c. 10. and pretended, that for this caufe the obli- 
ihc county, yet gation was void. — It was thereupon demurred; and, after argu- 
k b t^t^^J »^ ment, it was refolved, that the obligation was good: for the ftatute 
Aat» SziL^eyz. b^thtwo parts; , the one for the benefit of the fherilF, viz. that he 
Poft.*8s2. S62! iball take obligation with furetics, which is for his indemnity, thatif 
^ . he be amerced for non-appearance of the party, that he fhould have 

i.'ModV 2^7/ '^^s remedy ; and the ftatute prefcribes the form, viz. that it ihall 
SfaMf. 97. be made unto him by the name of his office, and with a condition, 

impcy's Sbcr. that the poTty fhall appear at the day, &c. ; and it prefcribes, that 
»*4» "5' if the obligation be made in any other form, it fhall be void: and 

this claufe is for the benefit ot the party» that the fheriff, under 
colour of his office, fhould not opprefs the party to make him any 
other manner of obligation ; fo as the ftatute makes the obligation 
void only for not purfuing of the form prefcribed in the manner 
tlicrcof, but not in the matter thereof; and that is for his own in- 
demnity, which he may relinquifli if he pleafeth, and it is nothing 
to the party, plaintiff, or defendant ; for if he, after he hath taken 
the obligation, will releafe it, it is nothing to the plaintiff, ord« 
party arrefted. And it hath been adjudged in the cafe of t^l^ fFd- 
UamDrury{a)y tliatif a fheriff takes an obligation with onefuitif 
only, it is good enough, and not void by the ftatute. WhcreibK 
it was adjudged for tlie plaintiff. 

(a) Recited xo. Co. i co. b. 

Noby 
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Nuby again/l Sabb. ?*" S* 

MicbMilmas Tirm, 42. ^ 43. EUz. Roll 1337* 
IBT upon an obligation, conditioned for the performance o^^"*^|l|^ 
an arbitrament of all the aftions and quarrels betwixt them jJJ J^JJ'^u Jj 
the day of the date, fo that it be delivered up before the laft performed at 
(guft then following. Tlie defendant plcadea, quid nullum fi- far as it is food. 
arbitrium. The plaintiff ihews an arbitrament, which was ^®*** 839» 
Augufty whereby they awarded, that the one fliould pay to the 1. Lutw. 574. 
40s. in rccompence of all trefpafles, at fuch a day and place, i.Bac. Ab. 139, 
other would come thither in perfon to receive it ; and that ""^ ^^'f ^^ 
ne Ihould releafe, then «nd there, to the other all aftions and ^**"* ^ 
nds unto the day of the date of the arbitrament.— It was there- 
demurred; and ALL THE Court refolvcd, that the arbitra- 
was good for the firft part, and void for the laft part ; and 
he ought to perform the firft part. Wherefore it was ad« . 
d for the plaintiff. 

Proftor againjl Johnfon. Ca%\^ 

Eafter Term, 42. £//«. Roll I7II. 
BT upon an obligation, conditioned for performance of the The word 
irticles, covenants, and agreements, compnfed in fuch an in- "ir''**''*^*"'^ 
re. The indenture recites^ That whereas tly archbifhop of"!^^^^^^^^ 
liad dcmifed by indenture to the defendant, and to one Ir'md- 
ich lands and a mill for years ; and that fVindfor'Hitiy where- 
had all by the furvivo/fnip ; that he granted^ bargained, and 
id the faid land and mill, et totumjus et thulum Juum in prtt- 
to the plaintiff, to have and to hold during the years. The ^ 

h affigncd was, That IVnidfor in his life-time had granted his * 

to a fljranger, who, after this grant, entered and evi£ted the 
tiff out of a moiety. And it was thereupon demurred. The 
ion was, whether this word *' grant** implies an exprefs war- 5* Co. Ea. k 
againft tliis title, without any other exprefs words of war- 
?— Walmsley and Kingsmil held, that it did not : 
LfiEHTON g contra : Anderson abfcnte. jidjournatur. 

Forreft againjl Ballard. Cah 5. 

Michatlmas Term, 42. ^ 43. £//«. Roll 2880. 
^DITA OyERELAto avoid a ftatute-merchant, acknow- y««of w'^o- 
icdged before the mayor of Nottingham^ furmifing in his writ ".Jj'^" ^* *"*" 
aufes to avoid the ftatute : the one, that the mayor there had fj^inl^S^uw- 
ny authority to take fuch a ftatute ; the other, aucdfcriptum merchant ac- 
i/»/n, Wr. non fuit Jigillatum cumji^illo reglna dc duabus pedis y cording lo the 
S projigillationejiatut, mercator. l)pon this writ the plaintiff ^*^"^*» arcgcoi 
ts, andalledgeth thcfe two matters to avoid tlie ftatute. —It was "^^*^ ^""^^"^f 
apon demurred: and held by all the Court, that for this Vt^ui^iia^^yix 
the count was double and vitious ; for although a writ of ifthcdcOaration 
tquirela may comprehend divers caufes for the avoidance of f**y/>po» ^^^» 
atute, yet the count ought to comprehend but one caufe ; or '^^'i'^*^"*'^*' 
illedgeth divers caufes, yet it ought to rely upon one only, tp * 
1 the plaintiff ought only to anfwer ; for doublenefs is un- o^«S »4** 
nty, and inveigles the Court. And therefore it hath been !: ^' ®' **^' 
I. LetQ. ft33. See 1. Bae. Ab. 33^. and 8. Ceo. i. c. 25. cilb. Ex. 13^, 
O. £LXZ* f AKT XX. H h h adjudged 



Afo 
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adjudged in Gafcoyns Cafc^ that a double pica is vitious In fub- 
llaiKC ; and if there be a demurrer, it needs not be (hewn for caufe, 
notwithftanding the 27. £11%. c. 5. but he may well take advan- 
tage thereof, without ihcwing it. And it was hcM by all thI 
Court, that either of thefc caufes alledged was fufficientto avoid 
) Ante, 319. the ftatute ; and an audita quacla lieth in fuch cafe (a), and he 
Co. 30. b. fhaii not be put to fue a writ of error to avoid it. And although 
the ftatute is not enrolled in two places, nor writ with the hand of 
the clerk, which is a circumftance appointed by the ftatute, vet the 
omittinc of them is not a circumftance to avoid the ftatute. 
Wherefore it was adjudged for the defendant. 

Trinity College in Cambridge againft Tunftal, Parfon of 
Sharinford, in die County of Leicefter. 

ANNUITY by prefcription for a penfion iftuing out of the 
church of S. — It was rcfolved, without argument, that it lay 
againft the incumbent as well for the arrearages due in the time of 
his predeceflbr, as in his own time; for the church itfelf is charged, 
in whofe-foever hand it comes. Whcrefoic it was adjudged for the 
plaintiff. 

^Bethel againfi Edward Stanhope. 

Hilary Term^ 41. £//'«. Roll ^^g, 

CCTRE FACIAS againft him as executor of Francis FaugbaUt 
^ upon a judgment given againft the teftator of 220I. He pleaded 
payment of 40!. debt due to. the queen ; and, befides that, he hid 
tiens in fcs mains. And thereupan they were at iftue. Whether he 
had affets ? And it was found bv fpccial verdift, that the teftator 
was pofTeffcd of divers goods to tfie value of 250!. and by covin to 
defraud his creditors, made a gift of his goods to his datu^ter, 
with a condition upon pa)'Tnent of 20s. that it fhould be void; and 
died. The defendant intermeddled with the goods ; and ^tcr- 
wards the daughter, by this gift, took the goods ; and after that 
adminiftration of the poods o{ Francis Vaughan was committed to 
the defendant ; and. Whether upon this matter he ftiall be charg- 
ed as executor, and that tliefc goods fhould be aflets in his hands' 
was the qucftion. 

And alter argument it was adjudged for the plaintiff: fbrfirfti 
when he meddled with the intcftate's goods, although he wert 
ncitlicr executor nor adminiftrator, and afterwards adminiftration 
'was commiucd unto him, a creditor hat^ election to charge 
him as executor or adminiftrator ; efpccially here when he pkadi 
as executor, the finding by the jurv that he is adminiftrator ii 
to no purpofe. 9. Edw. ^.pL 53. 2. kich. j.pl. 20. 21. /r«if.6.//.& 

Secondly, All the, (Jqukt held, that this gift of the goods 
IS in itfclf fraudulent, as ap{>ears by the condition ; and thecovm 
is exnrefly found by the jury ; and then it is utterly void 
againit tiie creditors by the i^. E/iz. c. . and the inteftatedioi 
pofTe^ed of them : and when the donee afterwards took them* k'^ 
a trefjpafs againft the admi:*'ftrator, for which he hath his rcflBB^* 
and they are always aflcti in his hands, put if a trefpafier tabs 
^ooda from a teftator ii\l)i9| life-time, fo ^s ii^fj oevejr.wcrp ^| 
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(hofe in a/fion to the executor or adminiftrator, they are not aflcts Btrriit 
until they arc recovered. Wherefore, notwithftanding tliis taking *r<»V 
of them oy the donee, yet they always remained as aflets in the tammoipi. 
hands of tlic adminiftrator ; and therefore he is chargeable for 
them as executor de/on tort, by his intermeddling with them before 
adminiftration committed ; and the goods by law remained always 
ia his pofleffion. Wherefore it was adjudged for the plaintiff. 

Francis Leak againft the Biftiop of Coventry and Doftor CAttS.; 

Babington, 

Michaelmas Term, 42. iS 43. £7/2. Roll '^\j» 

QUARE IMPEDIT. And counts, how one Langford was Prtfcntatlon by 
^ feifed in fee de medietate ecclefia de S,yiz, ad trafentandum ad jum to a church 
eandem ecclefiam qualibct prima vice, ut in z^offb ; and that one Bu/hy *? * ^^f/*"" «*- 
was leifed of the other moiety ecclejiit pradiila^ viz. l^c, ut ingiojjo \ fo^c the bifhop 
and that Langford prefented his clerk in the firft turn, who was deprive a clerk, 
admitted, inftitutcd,.and indufted ; and afterwards the church be- and without no- 
came void ; and Bujhy prefented in his turn, whofe clerk was ad- t'cc wrongfully 
mittcd, inftituted, and induftcd, and afterwards deprived; and that ^alloTaftcr-^ 
the bifhop, without giving notice of the deprivation, collated ; and vvards grants 
that afterwards Langford granted this advowfon to 7J^ £^r/ o/ovsrtheadvow- 
Sakp in fee, who granted it to the plaintiff in fee ; and that the f^n> thegrantei 
clerk collated by the bifliop died ; and die defendant, in right of ^"IJI^^P^^^^^^ 
Bujhyy claimed the turn, and prefentc^, and difturbed tlie plaintiff. ^ ^ the death 
And it was thereupon demurred. of the Lncdm,. 

After argument it was adjudged for the defendant ; for when Lang^ ^'^^^ 
ford had right to prcfcnt upon the deprivation, as in his turn, Owen,t^i. 
although the collation by the bilhop witliout notice was hot "?**• '^^* 
good, nor oufted him, but that he always might have prefented, V^'-^^^^ 
and oufted the incumbent by his bringingof a fw^zr^ impedit ; yet it 
is but a thing in a£tion : and when he hath granted the advowfon 
over, the grantee cannot have this thing in aaion, nor the .grantor 
cannot have tlie adion ; but he hath deftroyed it, fo as none can 
now have it. 

Secondly, All the Court held, that although this grant On deptl^ttcn, 
is fufficient to pafs the advowfon in fee (as tliey all agreed that it a collation by 
was), and although this title to prefent had been transferred to the the bifhop with- 
grantee, yet this collation by the bifhop is good aeainft all but ^"againJt all, 
aeainft the very patron ; and this only through deteft of notice, except the pa- 
fo as he might have removed the incumbent by a quare impedit ; tron. 
but when he doth not remove him, fo that he dies incumbent, this ^^'^* ''9« 
is a ferving of his turn, and as a prefentmcnt in his turn, fo as 5. Co. loi.a. 
Bu/hy (hall not be prejudiced by his negligence, but fhall Inve it 3. Wilf. ax9, 
now as in his turn : and it is a good plenarty and incumbency 
againft him, fo as he now may prefent, and well fay, that the jturn 
of the other was fervcd ; fo as they all held for the matter to be 
againft the plaintiff. 

And Anderson and WARBERTONhere held, that the dcclara- in fvartmtediu 
tion was not good, becaufe it is not fliewn how the prefentment it is fufficient to 
byturn began; but the othrr Justicrs held it to be well ^^j;^-,;^^^^^^^^ 
enough. And they all held, that the collation never gamed the turn «/ w ^f*/o, 
charch, but a uittrpatipn gsiined it, fo that the advowfon cannot Ante, 241. 
be granted over, wherefore it was adjudged for the defendant. ^^ ^^.^ ^^^^ 
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^*" 9- Prettyman againft Lawrence. 

A«fw^f»w»«i<'*pRESPASS, quare domum et claufd fui fregit. The defendant 
is fo fir a new -■• pleaded, that the houfc is called CrabU-houft^ and one of the 
icdaraiioimhatclofes IS Black- Acre, and the other fs fVhite-Jcre, and pleads thkl 



the defendant ^j^^^ ^^^ j^j^ freehold ; and fo juftifies. The plaintiff faith, that the 
matter to meet treipafs done was in the houfe called Crable-homjk and in Bloth 



tnay rqoin new 



it; but he can- Acre^ which are his freehold, absque hoc that th^ ire the free- 

noeaiifwcrtoail hold of the defendant ; and that the trcfoafs was done in another 

l!l*«r.'***°^ place, containing 20 acres, aliai quam White-Acre^ lie. It w» 

^n*^y*',^^, thereupon demurred : for it was faid, when the plaintiff makes a 

new allignment, fo that the defendant hath not agreed Xq him, and 

BroTrrf' i68 ^^^ cvery parcel intended in the declaration, this new affignmcntis 

I'Term Rep. * *^ ^ "^^ declaration, to which tlie defendant fliall have a new an- 

479. ' fwer in all, and is a waiver of tlie former pleading in all; where- 

a. Term Rep. forc he ought to have omitted his traverfe. — And of that opinion 

«7**57*' was Walmsley: but all the other Justices e centra; for 

in regard that the defendant hath hit fome of the places wherein 

the plaintiff intended the trefpa/s, and pleaded thereto, the pUintif 

may well anfwer to tliat part, and the defendant fhall have no 

other anfwer ; as if the defendant had hit oae place, and had con** 

fcfled the a£tion tlierein, the plaintiff needed not make any anfwtr 

thereto ; and the defendant (hall not waive his anfwer, and anfwer 

to all iJe novo. Wherefore it was adjudged for the plaintiff. 

CAst 10. Whitnel agatnjl Cook. 

Mihaelmas Term, 42. (ff 43. Eliz, RM 3346. 

<< r^fin lorfu n EPLEVIN. The defendant, as bailiff to one Pyne, who was 

^TndT^icrc ^^^^^^ ^^ ^^^ ^^'^^^ ^^ ^^ ^^^ P**^^ where, &c. juftifies for 

any claim Irifcft damage fca font. The plaintiff faith, that a ftranger was fcifcd of 
» to land. the Other two parts, and, by his licence, he put in his cattle. The 
Ante, 559.. defendant fatth, de injuria fui propria , abfque tali caufiy tff.— Thf 
Qvrcn, 51. plaintiff demurs : and it wa£ adjudged to be no plfli i but he oi^t 
» fiulit. 4^. to aafwcr to the fpccial matter in the bar. 



Eifter 
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43. Eliz. In the Queen's Bench. 

57r John Popham, Knt. Chief Juftice. 

Sir Francis Gawdy, Knt. 1 

5/r Edwaid Feiiner, iiTw/. \jujiices. 

Sir John Clench, Knt. J 

Sir Edward Coke, Knt. Attorney GeneraL 

Sir Thomas Fleming, Knt. Solicitor General. 

Pilkington a^ainft Haftings and Mcacock, ^^^^ ^ 

Hilary Term, 43. Eliz. R^ll 381. v^. S~ (Z : %^«. 

"^ EPLEVIN. Haftings avowed for damagt feajant in the a tender of 
V place WHERE, as in his freehold. Meacock made conu- amencU on a 
-V. lance, as bailiff unto him. The plaintiff faith, that after *^''^«^*/«'^- 
e taking, and before delivery of them, viz. i^c. he tendered to the *^* '^t^IILu 
d Meacock two ftiillings, which was fufficient amends for the to'the bailiffoT 
mage; the which he refufed to accept, &c. and detained his the avowant i 
tie quou/quCi isfc. And hereupon the defendant demurred.— <nd it is too ktt 
)DFREY, for the defendant J moved, that the plea was not good. J^w impojind- 
FiRST, Bccaufe the tender of the amends was not inftantly upon ^J'J^ that what 
I taking, but after impounding, which is too late ; as 13. Ilcn. 4. he tendered wat 
7. 27. Edw, 3. pL 88. fuffident, he 

Jecondly, That the tender of amends to tlic fcrvant is not n«d not fpccl^ 
)d, for he hath not any autliority either to accept or refufe ^,l*^f * 
but it ought to have been made to the matter, cfpccially as this poft. sicu* 
5 is, where the matter dittrained. 

Thirdly, Becaufe he doth not (hew to the Court what the ?;f "g' ^;^' 
nages were, fo as the Court might have adjudged whetlier there s.c.Vco.*76. 
re fufficient amends tendered, or not. — But as to this laft, all 3. Co. 149. 
E Court refolved, that it was not material ; for, having aver- '• BrownL i/j, 
that the two (hillings tendered was fufficient for the damages, ^^' *^ - 
> averment is fufficient. As to the firtt, all the Court held, mw, 141'. 
t tlie tender came too late after the impounding ; for, being c. Bac. Ab. f. . 
fully impounded, they were in cujiodia legis \ and the party whof^ ^.*^' ' - 
rained had not any mterett in them, nor authority to deliver ^/j^;,-^ . 23 
m. As to the fccond, thejr all held, that the tender to the fer- / 

It was not fufficient, efpccially the matter being prefent at the (/ 

:rcfs. But if the fervant had only dittrained, Gawdy faid, that 
n the tender unto him might have been more colourable, 
d PoPHAM faid, that if the tender had been to the bailiff of the 
nor, it might perad venture have been good ; but not to a fer- 
It, who joined in the dittrefs only. Wherefore it was adjudged 
the avowant. — But a precedent was cited in this court, that the 
der of amends after the impounding was good; whieh was 
mty Term J ^3. Eiiz. Roll 327. between Bard fey and Segrave. But 
E Court had not much regard thereto, becaufe they were re- 
ired upon the laft point, tlxat the tender to the fervant was not 
k1. i. Cq. 76. i. 

fthhl SirHen^ 
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c-^" »• Sir Henry Linley*s Cafe, 

Intreafon,apar OlR Henry Linhy\ who was indiflcd of trcafort, being brought to 
don is K'cod O ^|j^ b;jr^ jjj^j demanded, Whetlicr he could fay any thing why 
of SbwancT-^ thc Court fhould not proceed upon the indiftmcnt, which was be- 
but not in le- f^^c coinmiirioners of oyer and tcrmintr f he produced thc queen's 
lony. pardon, without any writ of allowance thereof. — ^nd Pope, fe- 

ll, w C.25C. cond clerk of tUe crown, informed thc Court, that the precedents 
^C^^Di^-^ were, that in cafe of treafon it was ufed to allow of the pardon, 

3. om. ig.321. ^^ithout writ of allowance, but not in felony.— Whereupon die 

pardon* way allowed. 
Case 3. Sands aga'wft Dniry. 

^^r«, Whether 'T'ROVER of twenty loads of hay. Upon not guilty pleaded, 
tithes can be -■-a fpecial verdift was found, that this hay was parcel of thc 
granted by copy >^;^j^^g fevered from thc nine parts pertaining to thc tc&otv ot 
784^ ^^^' ^^' Hackleyy and dcnnifcd and deinifable time, htc, fccufidum confunudi- 

ncm mantrii dc HackUy ; that thc jirior of Nr-Mbury was feifcd hi fee 
i.p.cU. Ab.49S.Qf jjjg ma!:or and reftory of Hi^-k!ey ; and in 27. Hen, 8. dcmifcd 
A^J*^^ *'*' thofe tithes by copy to H under whom thc defendant claiujcd; 
Co. Lit. 5«, a. and aft-.iward?, by thediflfolution, &c. thc mar.or and reftory came 

4. Co. 24. b. to king Htmy thv eighth, who conveyed it to the archbifnop of 
r^*"«' /* <-'*Ar- I'ork^ v.^ho kt that rectory to thc plaintiff, who claimed thofc 
*^ **^"''^' *"*•'• tithts; and the d'ifcndanr, under pretence of that copy, canicd 

them avray. £/ //, isfc. ' 

Thc folc qucltion was. Whether thofe tithes were grantablcby 
copy, vV.i\ r h war. moved for the plnintifF, that they were not. 
Firl>, In refpeft of die natuie of rithe» wherein fioiic could have 
any propern- before thc council oi Lcterauy which was in the linw 
oi\i\T\gJdm: for before thkt time every one might have paid tliem 
to whoni he plcafed ; but by tllofc conftitutions dicy.are annexed 
to the rcctorv t it is then iinpoiliblc that diere fhould be any cuf- 
tom to dcmife them bv copy, from time, &c. wheicas none bad 
intereft in them but within trme of memory. Tidies alfo cannot 
pafs, unlets by deed ; and therefore to grant them by copy of 
court roll cannot be good. There cannot alfo any thing pals by 
copy, but that which is parcel of the manor ; but it hath been ad- 
judged, dial tithes cannot be parcel of a n^anor. Wherefore, &c 

And of that cpmion was Popuam, for die firfl and Jaft rcafons; 
for altliough common and prima vejiura prat: may be granted by 
copv. bccaufe they arc parcel of thc manor, yet tithes cannot hie 
fo, bccaufe they cannot be parcel of a manor; for a manor and 
tithes are of fcvcra! natures, although they be united in one man*i 
hand : and then ir is not polfiblc that that which is not parcel of 
a manor, can be demifed fcciirJnm coufKetudimm manerii. And 
C«. tit. 5S. a. tiicrefone it ivas ac^judged in the time of queen Mary^ in die cafe of 
thc Dttkf tf Sujfblky thr»t where one had two manors, and granted a 
copyhold of ti*e one manor at thc court of thc other manor, that 
it was a S"oid grant ; for it cannot be a copv hold, according to the 
cuftom of a manor, whereof it is not parcel. 

But Gawdy doubted dicreof, and conceived it. had been wdl 
enough, if it had been fo ufed from time whereof, &c.— But dc- 
caufc upon thc verdift it did not appear that it had been granted 
by copt, from time whereof, &c. it was held, that there was not 
any titlis found for the defendant ; and therefore adjudg^ for the 
i*"^ Pr< r.co 1. piamtifF (a). 

c Jf ffailicjl pcrfons of lithe* and oxSw ii«ot^cjrta\\««4\ua«v\\ V» VAK^Xvnj^^it ^ppoc^ vtiedUred fnA 
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Southcot agaifift Bennet. Ca814. 

T\ETINUE of goods ; and counts, that he deJivcred them to the A baiUe, crcept 
-^ defendant to keep fafely, &c. The defendant confeffeth the '•« ^f "?«;.^ |>f 
delivery, and that afterwards J. S. fclonioufly robbed him of them. K^J/*^^^^^ 
Wherefore, &c. The plaintiff replies proteftandoy that J. S. did bailor, if the 
not rob him, for plea laitli, that the faid J, S, was fervant to the goods be ftoicn. 
defendant. And it was tlicreiipon demurred. — And after argu- Cro. jac. 188. 
ment at the bar, Gawdy and Clench, crrtcris ahfentibusy held, Noy, 126. 
tliatnhe plaintiff ought to recover, becaufcitwas not a fpecial bail- vidtcc^'"'^^^^' 
ment ; that the defendant accepted to keep them as his proper cirnard,^! Ld. 
goods, and not otlierwife ; but it is a delivery, which chargcth Raym. 911*. ih« 
bim to keep them at his peril. And it is not any plea in a detinue note in Co. Lit. 
to fay, tliat he was robbed by one fuch ; for he hatli his remedy h-^- and 
over 'by trefpafs, or appeal, to have them again. And that is the '•Bac.Ab.136. 
rcafon of ^2. Hen, 6. fL i. that if a gaol be broke open by thieves, 
and the priloners let at large, yet the gaoler is chargeable (^), be- (^) 4- Co. 84. 
caufe he hath his remedy over ; but if it be broken by the queen's -• ^^"^- *S- 
enemies, it is otherwife. ^' ^"'' *3'' 

And although it was moved that the replication was vitious, for judgment may 
that tlic proteuation is repugnant to the matter confeflcd ; and ^c g'^cn on a 
tlicn, the replication being ill, although the bar be vitious, the ^**^^^^*JJ' 
plaintiff cannot have judgment, as 2. EUz. Dautrle' s Cafe is \ yet st^r/nge,^302. * 
It was held to be but a default of form, and not of fubftance : and 3:7. 3.^. 
the demurrer being general, no advantage can be taken thereof. 5.Com.Dig.i24, 
Wherefore it was adjudged for the plaintiff. — Fide for the principal "5- 
cafe ^. Hen. T , pL /^. 6, Hen.*}, pi. 12. g. Edw. 4..PI.40. 29.-^28. 
8. £dw. 2. " Detinue,'' 59. 4. Co. i^,^ 84, 

Dumper againfl Syms. ^^" s- 

Fajier Tcrntt 40. £//«. Roll 361, 
T^RESPASS. Upon a fpecial verdift it was found, that the On a novu© 
•■" prefident and fcholars of Corpus Chrifli college in Oxford were *'^'»^ > ^cflce f»nd 
fcifcd in fee, and anno 10. Eliz. let it by indenture to one Bold for ^^x^^^^^^l^^L 
.30 years ; proviso that the leflee and his alfigns fhould not alien out iiccncc['if * 
the premifes, or any part thereof, without licence of the lelTors, the i flbr giv© 
rendering 3^8. 4d. per annum. In 15. Eli%. the prefident and fcho- licence, the con- 
lars, by their deed, licenfed Bold to alien the premifes, or any part, ^^^^^^ cTalld'^ 
for the entire term, or for part thereof, to any perfon whom he fhdffignccLay 
pleafcd. £eA/affigns the entire term to one T'm^^. Tz/W dcvilcs ;iftuwjrdsafrigii 
the entire term to his cldcft fon, and made him his executor, and ordcmiiethc 
died. The executor entered generally ; and they find, that the whole or any 
tcftator was not indebted to any ; that afterwards the fon died in- Clthout^c^^c* 
teftate ; and adminiftration of his goods were committed to J. S. but otherwife i 
who entered, and aliened to the defendant. That aftcrwarc]s, in i/«t;i/;of »hc 
38. Eliz. the faid prefident and fcholars, by the name of the prefi- ^^-^ wowW 
dent and fcholars of Corpus Chrifli college in Oxon. in comitatu Oxon. ^J'"" ^J * 

J I r ^1 r ^1 1 .-^ • /y- ° 1 • breach of tht 

made a leale tliereof to the plamtiff, rendermg 22s. itnx per amnim \ condition. 
tnd that they made a warrant to one Englesjield to enter, and dc- a.kc, 348. 757. 
liver tlie leale upon the land (but it was not found that this war- s.c.4.Co.i2». 
rant was by writing under their feal) ; and that Englesjield entered i Roii. aof. 
in their name (a), and dchvered the leafe upon the land to the 4*9- 47'- 5'4- 

^ a.Roll.Ab. 699. 

$5fte,48$. Dyer, 45. Moor, 205. i. RoU. Rep. 70. 390. i.Bum.a9i. Noy, 31. Crcf. Jac. 398. loa, 
j.Co. 64« Dyer, 6i. 1. Bl. Rep. 766. 3. Wilf. 434. 1. Wood'i Con. 309. 3i». I>ou5U 57. 1844 
^4) !• Bolt Ab« 699. Cro. Jac« 41 1. Cro. Car. 269. 

H b h 4 "f^G^x^^ 
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DcMni plaintiflT, upon whom the defendant re-entered ; whereupon tliij 
yM%! a^io*^ was brought. £/ /?, tff^. — First, and which was the prin- 
cipal qucftion in the cak, it was moved. Whether this licence to 
tlic firft Icflce to alien (who aliened accordingly) be a difpenfation 
only, or a total determination of the condition? MooKf far the 
defendant^ moved, that at the firft the words do not extend to 
alienations by afTignees in deed ; but the word aflignees in die 
condition extends only to aflignees in law, as executors or admi- 
niftrators ; and for that vidf Dyer^ 6. As alfo, that by this licence 
to alien the condition is determined, that it fhall not bind an? 
other; and in proof thereof vide Dyer ^ 152. that the refttaintis 
determined by the alienation : and when a condition is dif- 
penfed with in part, it is difpenfed with in the whole ; and to that 

?urpofe he cited a record of a judgment in the common pleas, 
"rinity Term^ 28. Eliz. Roll 256. between Lylds and Cromtion (a), 
Codb. 93. where Lord Stafford made a leafe to three, upon condition that 
r^tkm 8 ^^^Yf r^or any of tliem, Ihould alien without his licence : and the 
s. fiuKL 191. one, by licence, aliened his part ; and afterwards tlic other two 
aliened their parts without licence. It was adjudged, that the lef- 
for could not enter ; for the condition was difpenfed with before. 
— And, as to that point, Gawdy, Clench, and Popham, deli- 
vered their opinions feverally, that the condition was gone and 
difcharged by this difpenfation to alien to the leflce himfclf; 
for the condition being once difpenfed with, it is utterly deter- 
mined ; for it cannot be difcharged for a time, and in effi again 
afterwards, 28. Hen. 8. Dyer^ 13. And for that Popham faid,hc 
(h) Stylci, 317. held the law to be againft the opinion in 16. Eliz. Dyer^ 334. (i) 
$3-^ where Icflbr licenfcd his Icflee to^licn part, that he might ahenthc 

Moor, 205, refiduo without licence ; for the Itflbr cannot enter, becaufe if he 
fhould enter for the condition, he (hould enter upon die entire. as 
it was limited : and if he fliould enter upon the entire, he fliould 
deftroy that which he had licenfcd to be aliened, which he cannot 
do, and therefore the condition is entirely gone ; for it cannot bein 
(/}Co.Lit.»i5. ^jp for part, and dcftroyed for the rcfidut(r).— Secondly, It was 
moved, admitting this condition to continue, this dcvife beingtohis 
executor, and he entering generally. Whether he (hall be in as le- 
gatary ? for then clearly by the devife the condition is broken.— 
f . Rol!. 429, And Gawdy faid, tliat he had it as legatary, and fo tlie law would 
Antf, 34I * repute him to be in accordingly, as 22. E/iz. Dyer^ 367. is. But 
to that point the other Juftices fpake not. — Thirdly, It was 
A corporation moved, that although this condition remained, yet this leafe to the 
•ggrcgatecinnot plaintiff is void for the mifnomer of the corporation by the ad- 
withom^dccd jjtion ineomitat. Oxon, — But THE Court over-ruled it, and that 
i^iufftntlf*^' i^ was nor a materia! variance. — Fourthly, That this leafe is 
lor a condition void to the plaintiff, becaufe the antient rent is not referved ; for 
broken j and if the anticnt rent was 33s. 4d. and the rent now referved is but 221. 
thc> itaic with- p,^j no corn, according to the 18. Eliz. c. 11, and therefore void 
andenr^^^^ by the 1 3. Eliz. c. 10. and 18. Eliz, c. 11.— And of that opinion 
!s void-, but an ^'^ THE WHOLE CouRT, that for tliis caufe the leafe Was void 
inrnTiJteri.i or?- againft the leflbr himfelf ; and that they are general laws, whereof 
£ti(m wiii not the Court ought to take conufance, although they be oot found (J). 
^^^' — Fifthly, Jit was held, that the fecond' leafe was not good ; be- 

1. Roi. yo, caufe it was not found tha^t the attorney had any warrant bv writ* 
Ante, 292. ing, — Wherefore (but principally for the firft caufe) it was id* 
(/) 2. iiow.45^ judged for the defendant 
,Co, 76, S^dv. X06. Noy, la^, a.Bto^wiA. 10%. Ho^t^^^V \«t*«orj^o6# 
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Prefton againjl Perton. ^** ^ 

Mtchoiltnai 7erm^ 4»« if 43»£/'z* Roll 44«« 
PON DEMURRER the cafe was, Afcire facias vrzs brought Toufdrtfsdtt 

in chancery upon a reconufancc there. The defendant upon a judg- 
Icd to iffuc, which was fent hitlier to be tried ; and found for n»cni>tl»c<»cfcn- 
pkuntiff; and judgment for him here. Afterwards be ^^^^ j^^t. 
ight debt in the common pleas upon this judgment, and had ^ent in debtor 
ment there to recover; and afterwards brought ?Lfcire facias tYitfjontjMdg'^ 
, to have execution upon the judgment in this court ; and tlie "^t- 
idant, in bar of that execution, pleaded this recovery. And ^"^*^» ^*^ 
nipon the plaintiff demurred. And it was moved for the Ydv. 133. 
itiff, that this was not any plea ; for both the record* arc ^^> *99« 3^ 
J, and the one cannot determine the other ; but the plaintiff J* 3^' ^'^ 

fuc execution upon what he will. — Godfrey, for the defen^ ,'. Term R^ 
> moved, that by the new-fuing of this original and recovery 273. 

he hath waivea the benefit of having execution of the firft 
ment : and in proof thereof relied upon Puttenham^s Cafe^ 

,300. — But THE WHOLE CouRT held it not to be any plea ; 
uic the one judgment cannot determine another judgment, 
Ji is of equal nature, no mpre than one obli^tion can 
rmine another ; as 11. Hen. ^. is. But Gawd Y faid, that if 
in recover upon an obligation in debt, during that judgment 
)rce, he cannot }iave a new aftion of debt upon that obliga- 
, becaufe it is reduced in rem judtcatam. Whereupon judg- 
t was given, that execution ihould be for the plaintiff, unlefs 
r matter were Ihewn the third day of tlie next Term. — At 
:h time it was moved, and exception taken, becaufe he began 
le judgment, and did not recite the entire record. — Scd mn 
Uur. Wherefore the plaintiff had judgment. 
Vide 4. & 5. Ann. c. x6. 

Wood a^ainji Smith. Caiet. 

lOVER of goods. The defendant pleaded not guilty, and A declaration in 
found againft him. It was now moved in arreft of judgment ^^* for fnch 
: an ill declaration: for he counts, that he was poffeffed oi^^^^^l J^^ 
goods, Ihewing what they were infpeciey cum aliis implement} 5 oLTCE,'i«- 
iJaitiam 3/. but expreffeth not what they were; and that he ^/^«/«/j, with- 
alfo* poncflcd of other parcels (particularly declaring what) ^"^ bating hovr 
%iiis neceffariis ; but mentions not what they were : and that he J^af^^J^*^ 
alfo poffefled defuibusy but fetteth not fortli tlieir number, bad. * * 
defendant by verdift was found guilty of all conuined in the Port. 819. 
xation ; and damages entirely affefled for all ; which being fo 
itain, the Court cannot give judgment for thofe parcels which '• y^** ''4- 
incertain. — And of that opinion was the whole Court, for ^* JlJIyl^l^* 
mcertainty in the declaration. — Gawdy held, that in regard i. Vent. 5 3. '3 17, 
efendanthath admitted it, he cannot now after verdi£t take ad- 1. Lev. n. 176. 
ige thereof; as 20.-^3. is: but the other Justices i^S- 
7 ; becaufe tliere is not any certainty at all pro implementis et ^*sJj*'g^ 
ariis : but where there is a rcafonable certainty, although ydv. esT 
\ demurrer, becaufe it is not altogether certain, judgment i.str. 679. 637. 
be againft the plaintiff for the uncertainty ; yet after verdift S09. 827. 738, 
lall not take advantage, if there be any convenient certainty : ?]^^«^*^' 
lerc it not any certainty. Wherefore it was adjudged for tne gg oJj/ ' 
idant* • 1 410. I519, 

ML |. fi« Mod. €(• $ed Tido i.Com. Dig. ttj. sod 5. Com. Dig, 1%. j. B4t«Abt% vw 
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c^" »• Birtic agatnft Walford. 

Indcbt for diet, T\EBT agai lift thc defendant for money for his tabling. Tht 
ihedcftndaiii -i-^ defendant tendered hb law, and was ready to liave made it at 
cannot wagthis j^j^ ^^^ — g^^ (jj AWD Y^ being thcQ only in court, conceived, that 
ley gager lay not in this cafe. Wherefore, by affent of tlic parties, 
Co. Lit. 295. a. ^g defendant waived his law, and pleaded al pais. Fide o. tdw. 4, 

CAst9. Hill againjl Giles. 

Ijcftment lies "p JECTIONE FIRMiE was brought of a cottage. After vcrdift 
ftr I cottage. ~ h was movcd, that an ije^ione firmtv lay not thereof, no more 
than a prarcipt quad reddat. — Sed nan allocatur. Wherefore it was 
Cro.Car. 555.' adjudged for the plaintiff. 
x.Lev. 58. Palm. 337. Styles, 115. Strange, 695. 5. Com. Dig. 273. a. Bac. Abr. i6> 



Case jo. 



Goodwin againji Cornelius Mountenaigh, an Alien. 



^ ''T'^di * 17 JECTIONE FIRMiE. The defendant yleaded to iffuc, and 
H^ll'ir, 1!^ '" ^ vemre facias was awarded de medictate UngU4t^ upon tlic dc- 

•ogi>rforh€w iendant's fuggeftion that he was ah alien. And ^t titt rrij! priusy 
i»hich of the a tales de circumftantibus was awarded ; and found for the plaintiff: 
jurors are aliens and now movcd In arreft of judgment, for tliat the tales was not 
^nd which dc* awarded dc medictate lingua ; for it ought to purfue iht venire facias. 
Ante, 305. — Kemp, fecondary^ fhcwcd alfo, tliat tlic vemre facias was not 
Ftort. 841. well returned ; bccaufe aliens and denizens were returned together, 
10. Co. 104. whereas there ougjht to have been twelve denizens by themfelvcs, 
s. Hawk. 591. and twelve aliens by themfelvcs returned ; and there ought to have 
(•) It was held been one denizen and one alien^ and fo another denizen and another 
• mif return} ^/;^;| Jq ^h^rir tums, fworn upon the jury; which Could not be 
Jdb' *^»c^fU-^ ^^^^® htx^j becaufe it appears not by pannel, who is a denizen and 
tme,thc pUin- ^^^ ^^ ^^^^^ J ^^^^ ^^ mnconjlat which of them were fworn. — And 
tfffhadjudc;. of that Opinion was Gawdy and Clench, eateris abfmtihus. 
0Knt,poft.S4i. Whereupon judgment was ftayed {a). 

tASF. II. Green againft Rofs, 

In real aftions, TERROR. For that judgment was given by default againft the 

where the right A-« defendant, being an infant: iffuc was taken that he was of 

**^*dtS*n1n- f"^^ age.— And Godfrey moved. Whether the trial Ihould hcin 

S>cy*"hc'irial I^orfolky where the land was ; or in Middle/ex^ where the aft ion 

is to be where Was brought ? — And the Court held, that it (hould be tried ia 

the land lies, the county wherc the land lay. — And Takfield faid, it was fo 

*'co'^*^'' adjudged in this court between Tkrogmorton and Burfind. Fiit 

j!co;Dig.«s. 46. Edw. 3. /»/. 7. 
Skin. 10. . /, Tfc- 

Case 11. Draycot ^ganijl Piot. 

Adcclifationin A CTION SUR TROVER of divers goods ; ei inter alia it it- 
trover for ten £\ ^^^ ^.^pj^^ .^ ^;^^^^^ ANGLicE, chefts and coffers ; and of » 
fcrf n^^t ^^?' ^^^ -^*- therein. The defendant was found guilty de quatucr 
ih'evr how many ^i/^'^ et cap/is y and of 13I. parcel of twenty pounds, and of divers 
of each 5 and other particular parcels ; and of the rcficluc, not guilty. — Excep- 
this aaion lies jjon was taken m arreft of judgmcnti that the d^cUmtion wa^ 

for money out * ^ 

vi a bag. Ante, 661 • 8 1 7. Poit, $41 . S7C. Cro. Car. l^. 
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diat he converted 10 cap/as et c^asyznd doth not fliew how many of Deatcot 
dicfts, or how many of coffers, which was uncertain and ill; n*''^ 
ind therefore the verdift alfo was ill. — But the Juftices Ga wdy and * 

Fenner held them to be all one : but if chefts and coffers fhould 
be faid to be diftinft things, it then (hould be ill. 

Secondly, It was moved, that this trover and converfion of 
Tioney out of a bag cannot be good, becaufe it cannot be known. 
And when he is found not guilty of the bag, and guilty of the 
money, that is as much as if he had declared of the trover and 
:onverfion of money out of a bag, which was ruled to be ill in 
Hicks V, Holyday, — But they held, that an adlion of trover and 
converfion of money only was good enough ; and an adion well 
maintainable for it. Wherefore, catens abjhitibusy it was adjudged 
for the plaintiff. 



Beal againft Web. 



Casx 13* 



PROHIBITION for tithes againft the defendant, farmor of the a prohibition 
^ reftory of Frit-tender in the county of EJex ; and furmifeth, ih.*ii go againft 
that from time whereof, &c. he had ufed to pay 4s. per annum in ?r^""^°f **jjf* 
difcharge of all tithes. His proofs were, that he ufed to pay 4s. 6d. * ^^^ "ai. 
fer annum: and upon this variance a confutation was prayed, though it diffb) 
— But becaufe it appeared, that there were not any tithes due in /rom thcmoJms 
kind to the parfon, as he hath fued ; but it is a modus decimandiy ^Hedged. 
although not in fuch a manner as the plaintiff furmifeth ; the -^n^Soy-TS^- 
Court held, that the defendant Ihould not have confultation ; M<^«j 9"- 
for he had not anv caufe for tithes of that land. And it was ^ ^2^* l^J' - 
ruled accordingly. ^ Fide Belles v. Saunderfon, Dyvr, 171. 5- ^o. uig. ,67, 

Baffet agahijl Maynard. CAIK14* 

j1 CTION /ir trover^ and converfion of certain loads of wood, a grant of 
•^^ Upon a fpccial verdid the cafe was, Sir Tho. Palmer was feifed wood to be cut 
of a great wood, and bargained and fold to one Corn/ord and his ^^^ by the' 
afligos as many trees as would make 600 cords of wood, to be *jJ^^^^J °^ ^ 
taken by tlic ailignment of 5/V Tho. Palmer. Comford affigns over vcftcd interr'ri 
his intereft to the plaintiff. Afterwards Sir Thomas Palmer grdtnt- which may b« 
^d to the defendant fo much of his wood as would make 4000 immediately 
cords of wood, to be taken at the defendant's elcftion. The ^^^^^,^^ 

JIaintiff afterwards, by tlie affignment of Sir Thomas Palmer^ cut andwheiui^* 
own the trees in tjucftion, to make 600 cords ; and the defendant wood u cut 
claiming them by virtue of his grant took them. It was found down, it cannot 
that there was fufBcient wood left for the defendant to take his ^*^ ^^^ ■'^■Jr 
4000 cords. £//, £ffr.— Upon this verdia, it was moved, that 11 by^^^ir 
here was not fufficient title found for tlie plaintiff. For firft, ©f his grantcts 5 
it is not found that tlie bargain and fale was for any fum of money ; and if t!ic bar- 
nor upon any confideration. — Sednon allocatur. For it is intend- gain and fale bo 
cd to be fo, being found by the verdift. But if it had not been j^entw^'i^^ 
fo found, it might peradventure have been otherwife, as Dyery 91. is. good confident 

Secondly, It was alledged, that this grant to the plaintiff is tion. 
void ; for until the affignment made by Sir Thomas Palmer^ no P^^ ^*^ 
intereft vcftcd in Corrford himfelf, fo as he could not make ^ny * R«U.Ab.i994 
grant thereof over.— But all the Court held the grant to l>« Jj^^^ 
good; for being made to hiii) and his affigns, he may make an Moor, 661. 
i crk. 91. 3* Lev. 388. 4. Mod. 48, c, Co, \^ bf Vdv. x88^ Cto. Jtc. xy{« ^xxaxw^H Al^x 
ft Bm, Abr. 665. 3'WUL 536,338, 
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Basset aflignce, which Ihall enure as a nomination to one, ^Kho is to 
^amfl i^jyg [jy. jjjg appointment of Sir Thomas Palmer \ and it may well 
AYKAM. ^^^ jj^ Yinn as the intcreft alfo. And here he hatli an intcrcft 
before the affignmcnt made by Sir Thomas Palmer ; infomuch as if 
Sir Ihomas Palmer will not allign it in convenient time, he himfdf 
might take them. And therefore he may affign this intercfti as 
44. Edw, 3. pL 43. is. But admitting die grant to the plaintiff 
had been void, yet Popham faid, that the a£tion was maintain- 
able ; becaufc by the cutting down of them he had pofleflion, and 
a good title againft the defendant and every ftrangcr : and being 
cut down, it was not lawful for the defendant to take tliem ; for 
if one fells 1000 cords of wood, to be taken at the vendee's elec- 
tion, and afterwards the grantor himfelf, or a ftrangcr, cuts down 
fomc of the wood, the vendee cannot take that which is cut down; 
but he ought to make his grant good out of that which is growing. 
As, if eftovers were granted unto him, to be taken in a great 
wood, and the owner of the wood cuts down fomc of die wood, 
the grantee cannot take that which is cut down ; but he muft take 
Jiis cfl:overs out of the refidue : and if all be cut down, he hath 
not any remedy but an aftion upon the cafe. So here, although 
the plaintiff had not a good title, yet his having poflcffion of them, 
being cut down, fuflfcceth. Bund Gawd y a Clench concefjtrmut^ 
Wherefore it was adjudged lor the plaintifF. 5. C0. 24, b. 

eASEX5, Carew againft Merler. 

Tlie return, but TERROR of a judgment in the common pleas, in debt. The 

iiM the fr/f of 11» ^f^Qj. affigned was, Becaufe the venire facias was awarded, bcar- 

m^bc amend- *"S ^^^ *^^^^ ^^^^ judgment, as in truth it was dated a year after. 

H. -—But it was held, that in regard it was after verdift, ancl the trial 

Ame, 767. is upon tlie itftringas witli the ni/i prius\ fo as if there had not 

I. Co. Dig. 3x6. ^^^ ^"y venire facias at all, the ftatute would have helped iti and 

it fliall not be intended tliat this venire facias^ which bare tefle after 

the judgment, was the venire facias in this fuit ; and although it 

were certified to be the fame venire facias^ the Court would not 

take it fo, but rather, that there was not zxvj venire facias zK2i\\ 

the trial and judgment thereupon are good. But they held, that 

the tcjie of a venire facias can never be amended, but the return 

thereof may be amended ; becaufe the roll warrants it : and this, 

being variant from the roll, may be amended. But the rolls roakt 

not any mention of the tejie thereof; ^s2.Afarj^ J)ya^ ilU 

fl. II, Wherefore the judgment was affirmed, 

Casx 16. Cubit againfl Harrifon, 

Tender no pica HpRESPASS de herbis drpafcend. cum averiisy iffc. The defendant 
In trcfp^fs. J- pleaded tender of fo niuch for amends to the plaintifF, who 
Aiue, 813. refufed it, being not fufficJcnt.~And it was held to be no plea, ac- 
cording to 21. Hen. 7, pi. 30. 

By XI. Jac. i. c. .a dsfendant in voluntary, and that lie uniitti kf^m^ 
trefpafs fvart dattfum f^eg'tt may plead a 4initiJ:, bcfoi'C a^loQ brought. 
^ifclaioKr, ind that the tref^afi vria in. 

BvtcUr 
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Butcher and Aldworth's Cafe. ^^« «> 

T\EBT upon a recovery in BrlJioL It was travcrfcd, and a*'^*^'^"*^^ 
-■^ certiorari iffucd out of this court to certify it, which was SirfcaiofSclftL 
Certified under the feal of Brijlolf And it was moved, that this fdior court is 
certificate was not good ; but it ought to have come in under the fufficlenc 
gresLt feal. — ^But it was held to be well enough ; for fo is the courfe i.Lor 311. 
upon fuch certiorari direfled to have it certified under the feal of 5*^*^479- 
thc inferior courts. And it was adjudged for the plaintiff. aI*Ha%4^^*i 

Chadwick againft Sprite. c^st 18. 

A SSUMPSIT. Whereas one Baily was indebted unto him in ifadcbtonfefitir 
^^ 5I. and being poflefled of two obligations made by two the bond of a 
ftrangers of aol. delj^vered to the plaintiff die faid obligations, to ftrangertohU 
receive the money dii^upon them, or to fue them in the name of f.^'^*^* ^** 
Baily ; and of tliat which he recovered, to fatisfy himfelf, and the anTrtt^da bi'^ 
refidue to return back to Baily ; that Baily died ; and the defendant debt, and dies 9 
being his wife, in coniideration that the plaintiff would deliver a promife by his 
unto her the faid bonds, promifed to the plaintiff to pay unto ^'>^« ^o P^y ^^ 
him the faid 5I. upon the firft payment of any fums ot thofe ^^^^^l'^^ 
bonds : and alledgeth, that the defendant had received thofe fums rcdciirerinstbt 
contained in the bonds, &c. After verdift, upon non ajfumpjit bond co her^ 
pleaded, and found for the plaintiff, it was moved, tliat this is wiU fupport an 
not any confideration ; becaule by the death ofBaily^ who deliver- ^^tfi^* 
cd them, tlie authority which he gave to die plaintiff, to fue them, Cro. Jac. 345, 
is determined ; and the plaintiff hath nothing to do with them. 44*« 
And the defendant hath not any benefit by the receipt of 
them, Onlefs Ihe were executrix, which is not alledgcd. 
And if (he were executrix, the receipt of them by her is not any 
confideration ; for flie receives but her own ; and therefore there 
is not any confideration for the making of this promifei. — And o£ 
that opinion was Fesner, and relied upon 12. Hen. 7. />/. 14. 
and 6. Edw, 4. ^/. 19. — But Gawdy and Clench t contra \ be- 
caufe by this delivery and gift of the obligations, the intereft in 
the deed is given unto him ; although the debts diemfelves, which 
are things in aftion, pafs not ; and he had authority to difpofe of 
tliem. And this delivery of them to the defendant, and by her 
acceptance, and promife upon this confideration, whether execu* 
Uix or not, is futficient to bind her. Wherefore it was adjudged 
for the plaintiff. 

Gardener's Cafe. ^^" »9- 

GARDENER having^judgment in debt againft 5/. John^ juftice Aconviaionon 
of peace in the county oi Bedford , procured a writ of exe- «P«nalft«tute 
cution dircfted to the flicriff of Bedford; who made a warrant to ^''^rH^^it. 
Gardener* s own brother, to be a fpecial bailiff to ferve that execu- to the kins't* 
don ; who going to ferve it, and fearing a refcous to be made, beach, the de« 
carried with him a dagg : whereupon the faid St. John caufed f«"<**o« ""^y . 
one of his fervants to go and fcarch him, and finding him armed P*«*|*jjsa»»ft *^ 
with a dagg, brought him before his mafter, being the next juftice ^* ^' 
of i>eace ; who by colour thereof committed him to gaol, imtil 5^ ^°* ?'• 
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Biftiop agahj Vifcountefs Montague, 

Eajt^r Term, 41, Eliz. Roll 733. 



J^r"^. ' A CTION SUR TROVER, and convcrfion of five oxer 
irSfcl^tl*'' /\ The defendant pleaded not guilty. By fpecial verdia i 
ofthcpiainiiff. "*• "^ ^'as found, that one J. S. as bailiff to the defendant, too 
for goods wkcn thofc beafts, as for heriots due to the defendant, where there wci 
hy wrong, bgc not any due, and without any command from the faid Fi/cotmU^ 
ro^^iu'bc ^^«^^jr«^ » ^^^ ^^^ afterwards (he agreed thereto, and convertt 
gWwTfor the them ; and after that the bailiff died : and. Whether this adio 
convcrfion only, lies, or that he fhould have brought a general a£tion of trcfpaC 
CUyt lit was the queftion. 

CroVjac. so. Walmsley and KiNGsMiL held, that this aftion lies not 

130. ' for when the bailiff took them tortioujly^ the property and tt 

Cro. Car. 89. poffeffion is diveftcd out of the plaintiff; fo that he canm 

str^^^k^'' 8 fuppofc that he was poffeffed of them, until he loft them, an 

,.B*u" ^4.^"^ ' w'^til they came to the defendant's hands: and the dcfci: 

1. Hawk. 440. dant, by affenting to the taking, is ^ trefpaflcr ab initio i s 

a.BLRep.iiu, 38. jfffi/e^ 9. 38. EJw. 7. pi. 18. and 40. EJtv. 3. */. 20. ar 

I. Term Rep. Therefore, where he might have had a general writ oftrcfpaft, I: 

t^Temi Rep. c^'^^^t ^^^^ ^ ^^^^^ manner of aftion ; cfpecially not th. 

46a. 485. aftion, which differs from it in nature and quality, 

J. Term Rep. Anderson and Warberton i cofUra. They agreed, that a 

c. B. ij. aflent before or after the taking of the goods, made ber tid 

pailer at initio^ and to be punifhed as a trefpafler ; but not an afler 

after to a battery formerly done j or to that which is a tort^ an 

punifliable by the ftatute law ; as an aflent to a riot or forcibi 

entry, after it be done, (hall not make him punifliable. But al 

though trefpafs lies, yet he may have this action if he will, fc 

he hath his elcftion to bring either. And as he nuy have Jetiiu 

or replevin for goods taken by a trefpafs, which affirms alwaj 

Adi forf^fhu P^^oP^rty in him at his clcftion, fo he may have this adion; fo 

lands, tho* he ^^^ "^^Y ^"^^^^ ^ ^^'^'^ ^"^ "^^ increqfi a tort. So he hath eUakw 

bad but a bare to make it a tortious pri/ai or not: which is the reafon, thati 

right, Dait.69.; goods l>e taken by a trefpaffcr, yet if the party from whom the] 

thwheby hu were taken be attainted of felony, he (hall forfeit tliem • for ttt 

fcsitZS'^is ^[2*^^ ^^, P^^P^^/^^^^^^ him, and the law IhaU'adjucta 

it gftater than them m him, until he makes his elcftion to the contmy, 6 

the law wouki bringing a writ ot trefpals {«,) . Wherefore here be mijrht i* 

zIcTpX-x ^*'° ^^ "^"^ ^"^ ^^ ^^^' *^ ^^* elediou. WheieforeTto. 
MSS.' " ' 'Jolt 
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John Dtvies and Ann his Wife againft Selby. ^^" *• 

rxOWER ; and demands the tlurd part of lands, whereof her firft By the cuAom 
^ hulband was fcifed in fee. The iflue was, Whether it were ^^jf^^^^^;^ *„. 
the cuflom in gavelkind, tliat if the hulband alien his land, that his c^wed of a ^"" 
wife might demand the third part for her dower, or the moiety, at moiety of her 
her cleftion ? And upon the evidence it was fhewn for the defend- hufband'tlands, 
ant, that die cuftom of gavelkind prccifely is, that fhe is to have ^^^^^^^^^ 
the moiety: and this cuftom is there thecommon law of the place, ^m^and take 
which cannot be waived by demanding a third part, fide Bt. o/\tii\t common 
£n' 228. 2. £Jw. 4. pi. 18. A precedent was fhewn, 30. Eliz. law. 
fl V. Gilburn^ where it was refolved that (he cannot wave this ^"^ "»• 
*i' and demand dower by the common law.— And becaufe Moor, 26o, 

ti ■ andant could not (hew any precedents nor proofs that there *"• N- B* i^. 
V. T 4Xiw other dower there, than dower by the cuftom; and it Crt^^CaJ^V*' 
ajjpearsby theftatute of Confuetudinibus Kantia (quod vide \nmsSici' ^.'sm/^^? ^' 
iMmtert\ Perambulation oi Kent^ where the cuftom is cited), that i.RoJI.aii' 55I 
^feme is to have the moiety, fo no other kind of dower is (hewn R3h.GavcLi59. 
:o be there ; and it is for the benefit of the tenant of the freehold "^^^avCs 
liatihe (hould have the moiety ; for thereby (he is to have it only / |^J'*^* ^'* "*" 
luring the time that (he lives lole and chafte, and it is a rcftraint 
into her ; and cuftoms are as the laws ia the places where they 
re ufcd ; therefore all the Court refolved, that (lie was 
K>und by this cuftom, and cannot waive it ; and in fuch cafe (he 
dall have it by aftignment in feveralty, and cannot hold in com* 
ion. Wherefore, after evidence, the plaintiff was nonfuited. 

Swan againft Gatcland. Cah 3. 

Michaelmas Term, 42. ^ 43. Eliz. Roll 3267. 
RAVISHMENT DE GARD. The cafe wzs, A/eme took a brother of tht 
^ Saron, and had iflTue a fon by him ; the baron dies ; (he takes |^*f ^^ ^1 
nothcr baron fcifed in fee of the lands holden in focca^e, and hath p^f,^^!^!^!^*'* 
lue by him another fon ; the baron dies ; theyirm^ dies, the fc- uncJe. 
ond fon within the age of fourteen years : Whether the eldeft fon ^011*1^ 
f the half-blood or the mother's brother (hall be guardian (a) ? was *'. ^nd! 171^ 
ic queftion. — Walmsley and Kingsmil held, that the bfother Owcn/ns/ 
lould liavc it, for he is the neareft of kin, to whom the inhe- Moor, 635. 
Unce cannot defcend. Co. Ut. ss.b. 

note (5), 
T. Joncf, 17. 3. Com. Dip. 414. 2. Btc. Ab. 678. 1. Peer. Will. 264^ 3. Peer, WiU. 104. 
(«) See XI. Car.t. c 24. and i. Peer. Will. 703. 

Stutficld againft Somerfct. 

Hilary Term, 43 . Eliz. Roll i^s^. 

"\EBT upon an obligation. Theconditionwas, that after marriage A covenant to 
^ of the plainti(F, and having a fon by hisy'w^ that if he conveyed »«"« aneiute 
inds to the value of 40I. per annum in tail to tlic fon to enjoy, after J*j!^*e" J*^ ^^' 
he death of the obligor, that then, &c. The defendant (hews the u!^^ \uJb'u 
lay of the marriage, and the having of a fon ; and that he made a tbiujiofji, 
ieoffmenttoa ftranger to the ufe of himfelf forlife, and after to tlie Qo^h. ^. 
ifc of the fon in tail- The plaintiff faith, quod non feoffavit^ ^c, i.Bac.Ab! 430, 
rhc defendant demurs.— Firft, It was held, tliat although the bar, 
u here, is i|l^ y^t when tlie plaintiff replies thereto, he hath by the 
tepfication Joft the advantage of exception to the bar s and here the 
cM.nu. p;^KT II. I** bar 



Caib 4. 
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^^VailV^ bar is ill, for it is not any performance of the ^condition by rijii 
801111 txT. f^ffnicnt, as it is pleaded ; becaufe the infant was not made pac? 
to the conveyance, nor had any deed or afluraiice to prove hw 
eilate ; fo is nc not furc thereof^ nor peradventufc can have aav 
knowledge of fuch an eftate, nor meahs to prove the ofes limitof, 
which was not the intent of the cotidition'; ^nd therefore fuchtn 
^(Turance made is no performance of the oOridtMon :* and to thit 
purpofe, vide 20. EJw» 3. " jiudlta S^erela** One is obliged to 
make a releafe to the obDgor ; it is not fufiicieht to make it, and 
deliver it to a ftrariger to the life of the plaintiff. It was aMb hdd 
here, tliat the plaintiff having admitted the bar to be good, he may 
traverfe the feoffment or the ufes at his eleftiori. 

Caii 5. Smith agalnft Arden, 

Hilary Ttrm, i^^. Eiiz. Roll i Soy. 
i* >fnrieji/ Ji. T7JECTIONE FIRM-ffi. Thedefcndantpleads^^tfiffi^f/rfrwfyfc;' 
bc^twdcd^ff ^ ^^ ^^^ thereupon demurred. — Walmsley and Kings- 

abawment to *"^ ^^^'^ it to be a good plea ; for at this day pofleilion is recc- 
an tjecimtnt vcrcd, fo it is a meddling with the land, and a tranfttiutation : and 
brought in the if it were allowed that ** ancient demefne*' fliould be no plea in thiJ 
l^g'8 bench, aftion, all titles in ancient demefne would be tried at the common 
tc, 104. j^^ . ^j^j ^j^jg toucheth the reality, and for this caufe is a plea, i$ 
S,c. 5. Co. 105. in replevin, or wafle, as it was ruled in Greenes Cafe^ becaufe they 
i.Rliii^^Ab'^'a concern the land. Wherefore, &c. — Warberton i ««//•« ;bc- 
«! infi. 543?*^ caufe the aSion is merely perfonal ; and in trefpafs " ancient Jt- 
4.inft. a6y. " mr/ne** is no plea," and this adion is in nature of trefpafs ; and 
Dyer, 8. where the aft ion is.vi et armisy fo that the king is to hare a fiac, it 

Hob*°^ ^'^' ^^ holden, that ** ancient demefne^^ is no plea. — Anberson was ab- 
j-SaiktVsc.aiT. ^^^^^ » ^^^ afterwards the demurrer was waived, and the defendant 
c«nh.*i2o! * pleaded the general iffue. Vide 7. Hen. 6. pi. 55. 8. Hen. 6. pl.y^ . 
s.Burr- 1046. 3. Ed'u;. 3. pL 42. 21. Edw, 3. pi. lO. 22. ytjjl 55. 28. HenX 

Caie 6. Grefwold againft Holms and his Wife. 

ThcwifcfliaU "CORMEDON. Th^ tenant. pleaded ^^ non-tenure \^ and found 
Mr««wJupon " for the demandant. And now Xht feme^ after vcrdift, prayed 
tft^ feint plead- jq be received upon the feint pica of her baron^ becaufe he had 
b^andf'"*^*'"'^" pleaded ''non-tenure,'' where (he might have traverfed the gift; 

and he brought a writ out of chancery de attornato recipiendo for the 
*• ^"^- 343- feme. — Et PER CuRiAM it was received ; for a falfe pleading is a 
1' And.'?8. ^^""^^ pleading, and a feint pleading is within the llatute (a). And 
i.Lcon.w. here tliere needs not any new declaration, becaufe the femi'rs 
Moor, 142. party Jo the fuit ; otherwifeit is, where he in rcverfion is not 

partj to the fuit, and is received. 

{a) Of H'cftwinfUr I, C. 3. 

Cas» 7. Wells again fl Fenton. 

Hilar}' TertM, 43. Eli%. Roll 1 106. 
A fine levied to r> JECTIONE FIRM^'E. Upon a fpecial verdift the cafe was, 
theufeof v^.for Hj gj^. j^^jpjj Ever ton, feifed in tee, levied a line to the afe of him- 
\h^^rfZ'Yu fclf for life, and after to the ule of his wife who ihould be at the 

maincter tor life . /•••i % r i«r •! »•» **-• • M 

after his dcccafc tnne ofhis death, for lite, remamder to tdward Egfrtvn \nWi» 

to the ufcof his Sir Ra:ph Egerton takes to wife JUce \ he and jlUce hi» wife by fe 

w\revfiioj^cMiJ |-cciting that he is tenant for life, remainder to the faid Jikikx 

Iff, U good J and 

the coatingcncy is not deftroyed by a fubfeqoent fine levied by the huflMod er-d wi/c to i ftnLostr iaN^I 
or by tier diffi^ituf wbcji tte QorvUni^nc)! Vgip^tw, >4vi\ » ^'^v l 

i 
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life, give it to a ftrangcr in fee, who rcnderi it to the hufband for ^'^." 
life, remainder to Fenton for fixty years, remainder to the right f«ktom, 
heirs of the hufband. The hulband dies ; the faid -^//Vr, being 
then hisy^mf, furvives, and difclaims to have any thing in the 
land. Edward Egerton enters, and lets to the defendant : the takes 
uiodier hulband, and they make a leafe to the plaintiff. Upon all 
thefc matters difclofed, three points were moved. — First. Whe- 
ther this contingent remainder to his wife who Ihould be, was 
good ? for although fuch a contingent remainder mav be by way 
of limitation of an eftate of land in ejfe^ yet it cannot dc of an ufc; 
for the ftatute of 27. Hen. 8. c. 10 dotli not execute ufes, but thofe Ante, 765* 
only w^hich arc In ejfcy and prefcrves not any contingent ufes, for 
no feifin continues to prelerve them. — And of that opinion was 
Anderson. — But Walmsley and Warberton i ro«/r/?; for 
it was good at the time of the limitation, and ftood.with the rules 
of the conmion law, and for the benefit of the commonwealth, tliat 
fnch limitations for jointures fhould be good ; and therefore the 
law preferves and regards them, unlefs there be fome mean aft af- Ante, 439. 
terwards done to deftroy them : but an ufe limited to J, S. until a 
precipe be brought, and then to the ufe of 7. D. this contingent 
afc to J.J), is againft law and juftice to defraud a praclpcj and 
therefore is void. 

Secondly, Whether by the joinder in this fine the^f^i^ hath 
given her poffibility, fo as fhe cannot afterwards claim it ? — 
Walmsley held, that Ihe had not, for Ihe hath not any eftate, 
nor was there any certain perfon who might have it ; for it 
is unto her who fhall be his wife at the time of death ; and it 
is not known who that Ihall be. But where the perfon is certain, 
although the eftate be but in poffibility, there peradventure (he 
might have excluded herfelf thereof. 

Thirdo-y, Whether by this waiver in the country fhe hath ex- 
cluded herfelf to have the'^ltatc ?— To thefc two matters t h e or n e^. 
Justices fpakenot, by reafon of adcfanlt in the pleading: where- 
fore the demurrer was waived, and the parties pleaded to ifliie, that 
there might be a fpecial verdift. And a fpecial vcrdift was found, 
and adjudged for tne plaintiff. 

Peck againft Oiannel. Cahs, 

Hilary Term, 43. £IJz. Rail 1709. 

TTJECTIONE FIRM^. Upon a fpecial verdift the cafe was, a woman tc- 
^ OntmiUam Burlcy was feifed in fee of divers lands in Shalford, I^J^j^e^'thfre. 
holden in foccage, and by his will devifcd all his lands in 5^^^«r^ mainder-min m 
to bis feme for life ; and further devifcd " all thofe my lands in tail, and they 
•* Shaljord^ called Somorjbyy to William Burley, his couhn in tail, ]«>»"•«« ^n*/"*' 
*• remainder to his right heirs," and died. Thtfeme and fVUliam ^^''l' ^IJ^"^\^ 
Burleyy who was in remainder, intermarry, and levy a fine to a thc*wifeftw^^[ifc 
ftrangeryj/r conufance de droit come ceo, who renders it to the/eme for with remainder* 
life, the remainder to the baron and his heirs. Afterward, anno to her hulband 
12. Eliz. the baron znd frme fuffer a recovery with fingle voucher to '"J^" ^^' 
the ufc of the baron and his heirs ; the feme dies ; the baron dies ^*a recwry * 
without iflue : the right heir of the devifor enters within the five with fingto 
years after the death of the baron^ and lets to the plaintiff, who is voucher to the 
pnfted by the heir of tlie baron ; and thereupon he brought tliis ufco^thchyf. 

"^ create a difcontlnuance ; nor will the reG0Tef7 bar the tntail. Moor^ tv^^^ve 

I i i a '^^^ 
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Pfck The FIRST QiTEsTiON was, Whether this fine levied by the fc- 

mmuijt ng,jj fQ^ ijfg^ j^^j j^jj^ i^ rcmainderin tail, beadifcontinuance?* 

HAkNiL. y^^j ^j^^ ^^^ Court refolvcd (nor would fufFcr it to bcargued), 

Co. LU. yn, that it was not any difcontinuance ; for when he who hath a rt- 
Md 33s.a. rote gnainder in uil, or a rcvcriion in tail expefkant upon an eftatc for 

Moor, 6u« ''^' levies a fine by himfclf, or joins with the tenant for life in the 

Owen', 1x9! ^^^^ ^Ins is not any difcontinuance, but pafleth that only which he 

ft. Lev. 754. might lawfully grant ; and none ihall make a difcontinuance bm 

*• Jon^ s*' he who is feifcd of an cftate Uil in pofleffion i as LittUton^ feft. 61 c. 

,.Uon.,a7. faJ^h. 
I. Co, 76. 

J. Vent. 160. 1. Bac. Ab. 148. Cro. C*r. 817. Cruife on Recov. m. i. Term Rep. rjS. 

3. Co. 5.b. Secondly, Whether this recovery be any bar to him in it- 

At tc, 67a mainder in fee, or a difcontinuance thereto to take away his entry ' 
Onrt. N.^P.'^'. — ^"^ ^^^ THE Justices delivered their opinions fcvcrally, that 
1. Jeriri Rcp!.^' *^ ^'^^ '^^^ *"y ^^^ ^^ difcontinuance : it cannot be a bar, necauie 
735. that he who lufFered the rccovcrv was not feifed of the fame eftatc 

tail at the time of the recovery fuffered ; for by the fine levied the 
eilate in fee paflcd, although there was not any difcontinuance of 
the remainder in fee; and by the render a new cftate is given 
back, and they are in of a new eftate, fo that the recompence upon 
the recovery mall go to that new cftate, and not to the ancient rc- 
mainder.-^And Walmsley faid, although there was notany dif- 
continuance of the eftate tail, nor of the remainder by the fine, yet 
he conceived, that bv the fine levied by tenant for life with him in 
remainder in tail, the remainder in fee was divefted, and it was a 
forfeit of the eftate for life ; and therefore there is a difference be- 
tween a fine levied by tenant for life and him in remainder in tail, 
and a fine levied by tenant for life and him in renuiinder in fee, who 
hath the entire eftate : for in thefirft cafe it is a forfeiture, but not 
in the other \ and then recompence (hall never go to an eftate 
which is not in ejfe at the time of the recovery ; and a rccovcrr 
Ihall never take away an entry which is bv confent, and quafi a 
conveyance ; and therefore it fliall not bin<f the entry of him who 
hath right, and is not like to a recovery againft tenant for life br 
title, and without confent ; as 5. Edw. 3. " Entry Cwgiobkl* 
Ante 670. 5. Edu;. 4. pi, 2. 44. Edw. 3. pi. 45, 10. Hen. 6. pL2. 34. Hen.b. 
pi. 2. 24. Hen. 8. *• Entry CongeabU^'' 115. And here this reco- 
very is out of the 32. Hen. 8. c. ^6. becaufe that he in remainder 
joined with the tenant for life, wherefore they all agreed for the 
matter in law with the plaintiff. — But Anderson took an excep- 
tion to the verdif^, that it was not good, becaufe it was not found 
that thefe lands in the adion arc called Semtrjby ; for nothing is 
given in remainder but thofe lands.— But all ttie other Jus- 
tices held, that forafmuch as the contrary is not found, it fliall be 
intended that he had not other lands in Shalford than thofe which 
were called Somcrjbyy although that name be not at firft given theim 
Wherefore it was adjudged for the plaintiff. 

Caii 9. Speccot agdtnjl Sheres. 

B*iftcr Terr/if 40. «r 41. EUk. Roll Io6, 

Onbondtoper- T^EBT upon an obligation, The cafe was, That the defendant 
(prmtl|eov«- *^ granted a rent-charge out of bis land to the plaintiff of aoi. 
^imu, aec. a p^j, annum for ten years, and was obliged in loK witli a conditio8i 
be Mpy^Uit ^'^^^ 'f ^^ performed the covenants and agreements in the faid deed, 
Aon.jMyment of ita qtid the obligcc might have and enjoy the annuity according to 
rent wiihout fliewins a demiiMl, cx^px ^Uc\pf\w.^« \>« ^«vLa, Kv\^^ ViV. Moor, 63^ I. KA 
4^f. 4S0. Hob. 9. Crp, Car, 77, 
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dc intent of the deed ; that then, &c. The annuity was arrcar at Spiccot 
flch a feaft, but not demanded by the grantee, nor tendered by the "f «'V 
bligor: And if hereby the obligation be forfeited? was the qucf- Hi«Ef. 
on. — ^And it washolden that it was not; for the obligation being 4* Co. 73. 
>r the performance of covenants generally, &c. (hall not alter the ^^^ 5|. ^^ 
ature of an annuity; but that it is payable, as if there had not ^*^ 

ecn any obligation. FlJe 12. Edw, 4. pL 10. 22. Hen. 6. pL 57* 
. Edw. 6. *• Tender ;' £r. li. 

But becaufe the defendant had pleaded generally auod penmplevil A dcnwircr to 
mnes conventiones^ Isfc, which implies a payment ot the annuity ; [[ " ^'"'^f/^ 
nd the plaintiff affigns for breach, that it was arrear fuch a day ; te/pleiof « <^ 
nd the defendant thereiipon demurred (a), whereby he confefleth «< V4manis /^r. 
\izt it was not paid, and fo cdntradifts his plea; — all the Court fvrmti;* cooftrf. 
mbfente Anderson) held the plea to be ill ; for if one covenants to ^^^^^ ^"*^ax 
lake fuch aflurance of land as the plaintiff's counfel (hall advife. *j^ //^ 
nd he pleads performance of covenants, he cannot afterwards fay, 
uhd con/ilium non dedit advlf amentum. Wherefore, &c. But rto S?" M*' ^** 
iidgment was given ; but the plaintiff, by motion of the Court, j, r^* r^^,^ 
ccepted the arrearages of the annuity with cofts.— >Note, That veiv. 195. 
or this caufe it was afterwards adjudged for the plaintiff, and en- B. R. h. 106^ 
crcd in the roll. «• ^»'''- H«* 

(«) See 4. & 5. Ann. c. i6. 

Norton againfi Palmer. •^»» ««• 

Ea^erTerm, ^z.EUk. Roll ly^, a^ i • 

A CTION upon the cafe ; for that he was pofTelTcd of tn hotlf^ varl^tTfut. 
^ and garden for twenty years, and the defendant, being a but- iiancefrom ttx 
her, bad a flaughter-houfe and yard next adjoining to the plain- writisnocaidc<l 
iff*s garden ; that the defendant hai exalted his yard, and made a byiS.E//«.ci4* 
itch, whereby he conveyed the filth and the ofFal of his hearts '^"^» '^5* '5*' 
rhich he ilaughtered into the plaintiff's garden. Wherefofe< Sec. 
kftcr verdid, upon not guilty pleaded, it was found for the plain- '^'^^' ^^'* 
iff; andnow moved inarreflof^judgment,that the writ was variant ^^Mod.a4^. 
rem the declaration ; for the writ was only for the raifing of the 6. Mod. 301. 
ard, and the declaration is for the exalting of the yard, and for 2. wuf. 394, 
laking a gutter therein ; and fo there is more comprifed tlian is 395- 
1 the writ. Wherefore, &c.— And for this caufe the Court *i" *^"** 
eld it to be ill, and not aided by the 18. £//z. c. 14. for that helps iTmnRe^. 
nly where there is not any writ, but not where the writ and dc* 115. 13!. 1^* 
taxation varies in fubflance ; for then it is out of the ftatute* ^5^* 

Scavage againjl Tateham. Ciiit tu 

Hilary Term, ^y Eliz, Roll \Sy. 
5^ALSE imprifonment in London from the lOth September unto A magiltratt 
• the sgth September. The defendant juflifies, for that he was cannot keep a 
layor and juftice of peace in Pom/rait^ and that robbery was done ^^^^^^^i\ 
liere, and the plaintiff was thereof fufpcfted, and brought befoit EJ^^JhaST"' 
im ; tt quia videbatur fufpe^uofus^ he detained him in his houfe r^ff^«^i under 
uring that time in the declaration mentioned, to examine him examiiuctoii. 
nd one Pole^ who was not apprehended, concerning the faid rob- . co. 34. 
icry ; and afterwards, upon the 20th September ^ delivered him over 9. Co. 119. 
the new mayor ; and travcrfeth the imprifonment in London. — s« P'C« 'l^i. 
Iind it was tliereupon demurred : and adjudged, that the induce- ^'** ^' '^*- 
. 106, 1. * 3. P. * M. c. 10. f . Hale, ^86. i . Hale, 79. 111. 2. Hawk. 185. 4. Btc Ab. 44 v 
tec 5. Hen. 4* c. 10. 14. £dw. 3. c. lo. and xi. Ik ii. Will, v ^« H^ 4/ 
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ScAVAGB ment to the travcrfe was not good ; for a jufticc of peace cannot 
^1^*"^ detain a peffon fufpeded in prifon but during a convenient time, 
only to examine hira, which the law intends to be three days, and 
witliin that time to take his examination, and fend him to prifon ; 
for he ought not to detain him as long as he pleafetb, as he here 
did eighteen davs : neitlier ought he to detain him in prifon in 
his own houfe, (>ut he is to commit him to the common gaol of the 
county ; for otherwife, when the Juftices come to deliver the gaol, 
he is not in the gaol, and may not be delivered, and fo fhould lie 
longer tlian is rcafonable. Videjiatute 5. Hen. 4. c. 10. i.Edw.A, 
c. 8. And here he took not any examination, but delivered him 
over to the new mayor without examination, which was not law- 
(n) i.And.345. ful {a). And therefore it was adjudged for the plaintiff. 

9 Co. X19. 

Salk. 343. 7. Mod. 31. Ld. Ray. 767. S79. 2. Hawk. i%%. 

See 2. ie 3. Phil. Sc Mary, c. 10. and 1. & 2. Phil. & M«r^, c xj* 

c^" '*• Sir Thomas Treftiam againft Ford. 

Hilary Term^ 43. £//«. Roll 1706. 
In account, the a CCOUNT, fuppoiiiig him to be receiver of 120I. of his mo- 
n^^'^kaJd^^fo'rc "^^ ^"f ^"^^ *^^"^^ of V A v ASOR, «^/ compotsim reddendum. The 

auditors a mat- defendant pleaded nunqucs /on receiver^ Isfc. and the jury iind dut 
ter which goes he wa*^ receiver of fuch a fum. The defendant before the auditoiy 
in bar, tiiough pleaded that he was poffefled of divers obligations, wherein Fraticis 
he^ittrdto irrj/jam^ (on sLud heir to the plaintiff, was obliged unto him in 
^* ? "kT 400I. and that the faid Favafor paid unto him this 120I. in fetif- 
J^^ ^ fadion of thofe bonds, and thereupon he delivered unto him die 

Cro. Car.116. faid bonds to the ufc of tlie plaintiff, which he accepted. And 
3. Wiifon, 73. thereupon the plaintiff demurred. — And it was held by the 
109. WHOLE Court to be no plea, for it is contrary to the verdift, 

Cowp. 728. v^hich found him to be receiver to render^ &c. ; ajid the pica 
amounts to no more but that he was not receiver to account! 

Case 13. Cokc dgainft Brainforth. 

E after Term, 43. Eiisc* Roll 140J. 
ifa defendant T^EBT upon an obligation. Tht defendant pleaded, thattheplain- 
^^r^tl'7*'^'h tiff was indebted unto him, et conccjjit Jelvere^ and pleadetha 

putmiff may ^ foreign attachment in London. The plaintiff protestando, 
deny that he is quid non habctur, tale record, pro placito dlcit^ that he pr^ dlvafts dt- 
indebted to him. nariorum Jumm'is per ipfum prafatum R. prius debith^ non conceJBtfsU 
Ante, 59S. ^j^yg x\\Q faid fuui, modo et forma^ prout^ faTc— Whereupon tne dc- 
I .Roll.Ab.551. fendant demurs : and adjudged to be a good bar, for the debt is 
i.Comj]iV4i6. ^^^^ travcrfable. Wherefore it was adjudged for the plaintiff. 

3. Wilf. 302. 

Cass 14. Shaw agaifijl Barber, 

jnenantatwiu tN EJECTIONE FIRM^, upon evidence it was agreed per 
"^^V Y^* TOTAM Curiam, and fo delivered for law to the jury, that if 

\nxti%i tt^u ^^"^* ^^ ^^'1 ^^^^ a leafc for years, and the leflcc enters, he is 
is the diflcifor. onlv the diffeifor ; and a releafe or confirmation to the tenant at 
Ante, 306. wilf afterwards is void, becaufe the privity is determined. — And 
Co. Lit. 57. a. Walmslev faid, that fo it had been refolved againft the opinion 

Crajac. 304. in 12. Edw. J^. pi. 12. 

Jonei, 317. 

Cro. Car. «i. i.WJf. 176. 1. Bac. Ab. 100. i. Wood'iCtn. 106. 3. Tenn Rep. «(|. 

Ctitkf 
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Cutler againft Brewften CAit%5, 

Micbatlmai Tirm, 42. (^ 43. Eliz, Roll 125$. 

pvEBT upon an obligation upon an indenture. The conditions A bond 11 cor« 
^^ were of three parts. ** ditioncd, ift, if 

j1, rvtU ftrvtdm 

TiRST, If he well fervcd the plaintiff. accounted. *' 

3dly,Ifheinakt 

Secondly, If he duly accounted. fotisfaaion. jt. 

converts 60I. «f 

Thirdly, If hcfliould make-fatisfaftion within three months, moiI^f*^Thii 
after notice of all loiles, which he Ihould fuftain by tlie apprentice- may be aikdsedf 
(hip, and that then, &C. as a breach by 

The defendant pleads performance fpecially. «///#rvi«. 

The plaintiff affigns for breach, Becaufe upon accompt he was f ' bu"rcp *^^. 
found in arrearages 60I. of Polijh money, which he received aAd 3I wjif. 53a!'* 
converted to his own ufe ; and fo he had not wellferved him, &c. Dougl.214.384* 
And thereupon the defendant demurs ; for it is a breach of the i.Ter.Rep%a87» 
third part of the condition, and therefore he ought to have 
alledged notice, and no fatisfaflioa after it ; and this inducement 
tends to it, and not to the firft part. 

Std non allocatur ; for every part is feverally by itfelf ; and al- 
though he might have alledged it as a breach in the third part, 
yet he may alledge it alfo as an ill fervice in converting it to his 
own ufe. And although it be not alledged, that he received it as 
apprentice, yet it may be very well intended ; for it is merchan- 
dize. Wherefore it was adjudged for .the; plaintiff. 
■ . . • » . . 

Kmw by 8. ft 9. Will. 3. c* ii. the plaintiff may affis<^ ts many brtacbei at be (ball 

ChililLit, 



Iii4 Trinity 



Trinity Term, 

43. Eliz. In the Queen's Bench. 

Sir John Popham, Knt. Chief Juftice. 

Sir Francis Gawdy, Knt. 

Sir Edward Fenncr, Knt. > J^fiices. 

Sir John Clench, Knt. 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor General. 



CAtt X. 

ir a lead be 



Pain again ft Malory. 

Mick^lwuu Term, 42. ^ 43. Elix. RM 5S6. 
madTby Ml ^TT^ HE cafc was recited to be. The abbot ot" Sawtry made a 
abbot rendering I Icafc for I20 years of the place where* inter alia, 
rem during Che -M. rendering rent annually during the term ^ to him or his 
^Vxl^w^a^'xt ^"cceflbrs at fuch feafts, upon luch conditions, ut antea [a), and 
i»*i go«* »«fc«'- ^^^J^^^*"^* ^^^ reverfion ot tlie places where, intex alia^ was con- 
vationtohim veyed td J. S. who granted it bv fine to Doff or Belay \ who, before 
ii^ihiifuccef- any attornment, granted it to ^omas Belay his fon, to whom'the 
^^^ lellcc attorned, and afterwards for the condition broken enieitd, 

im\ Ante ut fufra {a)\ and after a diftrcfs for damage feafant^ the Icflcc brings 

117. 805' *^ * replevin. litji^ tic. And hereupon two queftiotis were moved.-— 

Firft, Whether this refcn'ation of this rent to the abbot, or hii 
Plowd.171.286. fucceflbrs (being in the disjunftive), Ihali go to the abbot and his 
"roU Ab' o f^ceffors; or, that it (hall be void to the lucceflbrs, becaufe thcit 
owrti, 9. ^^*^' w*s not any eie£tion by the abbot who made the refervadon, how 
Laich.' 99. it Ihould go ? — And all the Court rcfolved, that it Ihould be 
*55* ^^* to the abbot and his fucceflbrs in tlie copulative: for when it is 
c ^c '"'s referved annually during the term, that cannot be, unlefs it goeth 
i.Vent!i4.8.i6*x. ^^ '^^^^ » ^"^ ^^" ^^^ exprefs intention and refervation at the firfl 
Ray. 213. ' fl^all not be deftroyed by the fubfequent words, but they (hall bf 
ft* Saund. 369. conftrued that both may (land togetner. As in Hill v. Granges^ a 
a. Lev. 13. \tzk made upon the loth of Augttfi for years, referving rent 
Hard^s' *''' annually during tlie term, at the JwuoiciatloH and Michaelmas, yet 
8.*Co' ji\ *^ fl^*" ^ fi*^ft P^*d ^^ Afichailmas, otherwife it cannot be wid 
I. Strange, 108. annually during the term: fo if one covenants that he and his 
Ld. Rvm.506. heirs (hallalTure fuch lands, this covenant is always taken in the 
j.rcr.Rep.400. jj^juriftive, tliat he or his heirs (hall alTure it, (or they cannot 
47^-^0474 a(rure it together ; and therefore it Ihall be conftrucd that the one 

part may Hand witli the other. 

ifaieflTcefor SECONDLY, Whether the grantee can take advantage of this 
years attorns to condition, for that bis grantor might not ? — And they held, that 
the fcccnd gran- hg fliould ; for the flatutc is, that ** he (hall have fuch advantm 
«^°^ih^J^' ** 88 the le(ror or grantor might have had." And here the k&r 
tee may enter niielit have had advantage thereof, as alfo the grantor, if he had 
lor a condition had attornment; but in defeft thereof, he could not have it; 
broken,aithough which dcfcA is fupplied by the attornment, which gave idvintMC 
was*^dl"^^ to the grantee, to have the advantage of the rent, and by cottie- 
hif^Miw. q^encc of die condition. — And Popham faid, that it wai w- 
Ante, 805. PoA. 8(3. S. C. 5. Co. in. Co. Lit. ai5. Moor, 98. 1. Woo4^0q«*|P8^ 
». Com. Dig. 475. ihep. Touch. 147% GUk. Ufti, t^i. ], Term Rep. 599* 
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folvcd in one Knouford^s Caft three years fincc, where a reverfion ^*?J! 
was granted by fine, and he before attornment bargained and fold iH^^llx. 
the reverfion oy deed enrolled, that without attornment the bar- 
gainee Ihould not have advantage of the condition, for he fhall not 
be in better condition than his grantor, without exprefs attornment. 
Wherefore they rcfolvcd to give judgment accordingly for the 
defendant. 

But it was then moved, that the avowant had not entitled him- The 31. Utm. S. 
felf to the entire reverfion, and fo could not take advantage of the «• 3*» <*o«n<^ 
condition ; for the leafc is pleaded of the places where, Inier alia^ "amwsV/ihc 
l£c. and that the reverfion is granted unto him of the places Stwfiwiof |»art 
WHERE, inter al'ia^ fo he doth not plead that the reverfion of all of thebnd. 
the things let was granted unto him. — And of that opinion were Po«. 86j. 
ALL THE Justices, except Popham, who faid, that it fhould 
be intended accordingly. Et aJjournatur. $. Co. iii. b. 
The ntceflity of attornment ii now uken away by 4. 8c 5. Ann. c. 16. 

Haynfworth againft Pretty, ^^^ »• 

Hilary ferm, j^l. Eiiz, Roll 1060. 
'TPRESPASS. Upon a fpecial verdift the cafe was, One fcifed Adcvifetoan 
'■' of hnds holden in foccafi;e had iffue two fons and a daugh- <?Wcft/on.»^ 
ter, and devifed to his fecond fon and daughter legacies of 2cl. J^paldnot^lLl, 
to be paid by his eldeft fon ; and devifeth his lands to his eldefl to his yoangcr 
fon in fee, upon condition^ that if he paid not thofe legacies, that Ton, the younger 
his landfliouid be to his fecond fon and daughter, and their heirs. ^nJ^ouWhaw 
The eldcft fon fails of payment: Whether the younger fon and ^nb^tik^',, 
daughter fhall have the land ? was tlic queflion. — ^After argument«.^ i;niiution,and 
it was refolved by the Court clearly, that they fhould have it: notasacondi- 
for the firft devife to his fon and heirs in fee, being no more than *»®"- 
what the law gives, is void ; and it is but a future devife to tlie j^^» *°^ 
fecond fon and daughter, upon the eldefl fon's default of payment. ,. Rou!4if. 
The cafe is no other, but as if one had devifed, that if tiis eldeft Mo. 644. 278. 
fon did not pay all legacies, that his lands fhould be to the legataries, '^>n- Abr. 
and there is no doubt but that in default of payment the land "^|^J^-^'** 
Ihould *vefl in them. — Gawdy and Fenner held, that if it were \\ Leon. 64. -x 
a good devife to the eldefl fon, yet this condition is a limitation of t.c. Moer,644i 
his eflate, and fhall give it to th^ fecond fon and daughter, upon Dyer, 124. 
default of payment. Wherefore it was adjudged accordingly for ^°y» S'- 
the plaintiff.— 5^^ this cafe revived^ poji. 919. Cro!car! tS 

Cro. Jac. ^6, 591. 1. Salk. 141.226. Career, 93. t. Lutw.793, 798. Cilb.I>ev. 55. S. Mod. 23. 
I. Wood Con. 36. I. Stra. 4S7. 267. 1270. i. Wilf. 66. 1. Ld. Rfy. 718. z. Burr. p. 879. 
f. Biic. Abr. 35. 71. 3. Bac Abr.22. 23* 4. Bac Abr. 321* Powdon Ucv. 256.418. 433. i» BL Rep. 21. 

Lane aguinjl Hodges. CAt£ 3. 

Michaelmas Term, 40. ^41. £/ts. Roll 406. 
pRROR of a judgment in the common pleas, in debt upon an Breach of cove- 
^^ obligation for performance of covenants. The error affign - nant. 
ed was, Becaufe there was not any breach of the covenant ; for **°^* 45- 
one by indenture bargains and fells to the obligee all his lands in i.RoU.Ab.427. 
Ufminfler^ and covenants, tliat he will make further affurance of i. Wood's Coo. 
ail his lands. The breach alCgned was, Becaufe he did not make *99- 
further aflurance of thofe lands. And it appears by the pleading, 
that the bargainor had enfeoffed the bargamee before of all his 
lands there, fo as he bad not any lands at the time of the bargain 
tod fale : and if he then have not, the breach is not well affigned. — 
And fo held all the Court. But if one enfeoff anotKti o( VCv& 
lands, and afterwards hvgziiis and felU them by tvimt^ ^xwi 



9- Co. 137. 
Poft. S84. 
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Hawkiland fornacd. But if it be once delivered as his deed, it cannot aftcr- 

•f«iV wards be defeated by a condition, if the condition be not ia writ- 

ATCMkL. '^g . Y^^^ 1^^^^ ^^^ condition is precedent, fo as it was not hb deed 

Foft. SSv until it were performed, and therefore a conditional delivery may 

be averred without writing. Wherefore, &c. — ^Fenner to the 

fame intent : for although difference hath been taken, that a deed 

fhall not be delivered to the party himfelf as an tfcrowy but to a 

ftranger ; and the reafon hath been alledged, becauie whm it is 

delivered to the party himfelf, there cannot be a lecond delivery, 

whereupon the writing Ihould take his efFeA as a deed ; that fecm- 

eth to be no difference : for when it is delivered to the party as an 

efcrovL\ the words are not fafiicient to make it to be his deca, uoiil 

me condition be performed. Wherefore, &c. — And of that opinion 

was Clench. Wherefore it was adjudged for the defendaat 

l^ide anJte^ 520. WhjddofCs Cafe. 

Bray againfi Patrid^ 

A CTION on the cafe. Whereas the defendant was vicar of 
'^^ Lanhaniy and tlie plaintiff* a parifhioner there, and the tithes 
appertained to the defendant ; the plaintiff* had paid him his 
tithes in the prefence of two witnefles : the one of ttiofe witnefles 
being dead, tiie defendant had again fued him for thofe tithes paid 
unto him, well knowing that the proof of payment by one 
witnefs is not fufficient in the fpifitual court, &cc. The defen- 
dant pleaded not guilty ; and found, that the plaintiff^ had paid his 
tithes, but one or the witnefles named was dead before me pay- 
ment, &c. and found all the refidue, utfupra. Etji^ istc. — ^And 
ALL THE Court held, that upon this matter the a£tion lies 
not ; for an a£tion lies not for profecuting at the common law 

without caufe(a) ; the fame law is for profecuting a fuit in the 

cree, yeTno ac fpiritual court.— For PoPHAM faid, when a man complains in 
tion will lie for acourt which hath power to give him remedy for the fame caufe, 
the deceit, be- although his fuit be without caufe, yet the plaintiff* fliall not 
S'/^z^tCr ^ punifl^ed by an aftion upon the cafe. But if a man libels in the 
had prohibitioo. Spiritual court for a temporal matter, there peradventttre an adion 
,. A upon the cafe will lie : fo it is where a man orings an ^jml in the 

(o^ nt. 197. ^QjjjjjjQi^ pleas, an aftion upon the cafe lies. Whereto G awi>y and 
Fenner agreed ; and faid how 8. Edw. 4. pL 13., is, that an 
Hob. 206. 266. aftion upon the cafe lies where he fues one for tithes who ought 
Noy, 23. 37.. to be dilcharged : yet that is not like to this cafe ; for by the fame 
X. Roll. Abr. reafon, if one hath paid a debt upon an obligation, and is fued 
J^! K>\. 167. ^^^ ^^ again, an aftion upon the cafe lies ; which is not law. 
Cro. Jac' 1 34. Wherefore they all agreed ag.iinft the plaintiff. Sed adjourmatur. 
1. Mod. 4. I. Sid. 3. 3. Lev. 210. i. Com. Dig. 170.— See Mr. Harfrave't note ^4) Co. Lit. i6i. a* 

c^sE 9. Winchcomb againfi Goddard. 

After inmuiioefl "p^ROR of a judgmcnt in the common pleas.— ^After ailment 
erratum \^ of the errors, and in nttilo e/i erratum pleaded, Walter 

Courc, to in- moved, that there was a manifeft error in the awarding the 
form their con- zrnirc facia iy and prayed a certiorari to certify it.*-PoPHAM heMi 
^:^2^ri! ar^^o- ^^^^^ ^^ ^"^^^ ^^^ grantable ; for although fometimes in affirmance 
rati to amend «f ^ judgment it is ufed in fuch cafe to award a certiorari to in- 
the record. form their confciences, becaufe they would not reverie a judg- 
Ante, S4. 135. ment if it could be helped, yet never was it grantable to avoids 
28 1. 

/. Roll. Ab, 764. Style, 3 51. % Ko&u Ke^. i^l^* a. Vaqa. v ^t«* \^- ^* 141. 445* U SA i<fi 
270. 2, Ld, Raym. 1x22. 



Caib S. 

If a roan fuet 

lor tithes in the 
Ipiritual a>iirt, 
and, knowing 
th« defendant 
can prove ftay- 
ment by two 
witnefles. dif. 
continues his 
fuit until one 
of thofe wit- 
neffet are dead, 
and then r«com< 
mences ic^ and 
by this means 
obtains a de- 
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udgment ; for it is the folly of the party, that he did not procure Wincmcoms 
t to be removed before the errors affigned. — But the otukr ^^"^"fi 
usTicES held, i contra^ that it is grantable» as well in the one 
afe as the other. Wherefore, at another day, being again moved, 
t 'was awarded accordingly, and the writ removed thereupon. 

Then error was affigned in hoc^ That in the replication the place rmtt. 
riiERE, &c. was ailedged to be forty acres in nenw'tck parfoiiage, k*«>ft. 898, 
tfra mafurium de Thackam in farochia dc Thackam. And the imie 
ras. Whether the plaintiff was demurrant at Henwick parfonage ? v'j2;{7,***|^ 
Ind ihfi venire facias was zvf^rdcd devicineto de Thackam ; whereas it n^i^ Cs). * 
B'as ailedged, that it ought to have been from Henwick parfonage, 
yhich is the place known, and z y'lll per fe, — But the Court 
eld it well enough ; for it fliall be intended tliat Henwick parfon- 
ge is a place known, and that the vill oi Thackam andjarilh of 
Hkackam aie all one in intendment ; as 79. Hen. 6. is for the par- 
onagc of Stoke, And if a thing be ailedged to be done at the 
iianor in a vill, the vifne Ihall be from the vill which is the 
loft notorious. Wherefore the judgment was affirmed. 



Middleton againfi Trot. 

ILlarj Termy 41. Eliz. Roll 872. 



Caii lo. 



I7RROR of a judgment in the common pleas in debt. The error A declaration 
^ affigned was, For that the plaintiff declares, tliat he fold fo«"«ock»ng»i«^ 
uvclvc dozen of ftockings for fuch a fum, and fhews not what ^^^^^JJ^"^ 
:uff the ftockings were, viz. filk, woollen, &c. as where one ardck^nelH not 
rings debt, fuppoiing that he fold forty quarters /r«m^//7 or (hew of what 
)rty yards of cloth, and ftiews not of what kind, it is not kind dicy ire. 
ood. — ^But Gawdy and FENNi-R held it to be well enough, and fhl^^'^^J^* 
ct agreed to the cafes before ; for when a contraft is made for a vcr'tfd" wT ©r* 
ling which never was converted out of its nature, he ought to its kind, 
icw of what nature it is : but when it is for a thing converted q^ y^ 
at of its kind, it is otherwife. As if an aftion be brought upon ,.vcnt,i7V3V9. 
contra£t for fo many loaves of bread, he need not ftiew of 2. Vcnt. 174. 
hat com they were made ; fo of an aftion for the taking of 
IOCS. And therefore, cateris akfentibus^ the judgment was 
firmed. 

Gage again ft Shurland. Cah it. 

'CIRE FACIAS of a judgment. The defendant pleads, that a defeafiince 
^ before the judgment, and hanging tlie fuit, the plamtiff cove- given of »jud|- 
antcd with him bv the deed now (hewn, that if he obtained ment, pending 
idgment, and the defendant upon fuch a day paid unto him one ^^^^^^^ 
undred pounds, he would not I'uc execution, and tlic judgment ^J^^ ^j^^^^ 
lould be void ; and pl'^ads, that he had paid the one hundred /a#w. 
ounds accordingly, uiid dcman.ud judgment. j^, Aff. p. t. 

The plaintiff demurred.— And the opinion of THE whole Co. 1-11.136. h. 
!ouRT was, that it was not any plea; for he cannot make a dc- iN.Roil.Ab. 590. 
afance of a judgment before it be given. Vide 19. Hen. 6. /»/. 62. q^^{;^^^ ^l^ ^ 
therefore, they faid, his remedy is only by writ of covenant j. stnu 1115.' 
pon bis indenture. And it was adjudged accordingly. 
^ Chard 
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Caii II. Chard agahijl Bird. 

JliUryTermy 41. JE/iej. Roll 939. 
iriS^^rl^ion pRROR of a ju<igment in the common pleas. The error af^ 
if a plaintiff id- figncd was,.For that the plaintiff brings debt as adminiftrator, 
miniftrator and fuppofcth the adminiftration committed unto him by I'uch a 
flicw* the tetters bilhop, and doth not fay loci ilUus ordhiariusy nor au admmijlrau<i 
2^.^^ ''y ^r//w^/. — And it was h olden to be no error; for in a declaration 
AcuDt^i^' It is well enough, but not in a bar ; for in the end of tlic declara- 
tion the letters of adminiftration arc fliewn Wherefore the 
i.LiiL4o8.ia66. judgment was affirmed. 
%. Leon. 155. ^ ^^ j^^^ ^^^ 5. Com. Dif. %rrj. 1. Salic 38. Dougl. 4. i« mth. 

Casi 13. Kenton againft Wallinger. 

Altering a re- ACTION upon the cafc. Whcreas fcntence of cxcommuni- 
rituaUourt is ' cation was againft one Harris., the inftniment whereof was 

an offence of delivered to the defendant, being curate of the pariih where the 
temporal cog- faid Harris and plaintiff inhabited, to publifh in the church ; that 
nifance, for he malicioufly had razed out the name of Harris^ and put in the 
ooth!ewf*^TiP'^^'^^*^'^ name, and read it in the church; whereupon he was 
U^^ * inforced to be abfent from divine fervicc, and to be at the cxpencc 

ABtty 628. 794. to procure a difcharge for himfelf. The defendant pleaded nor 
f.RolJ Abr.ioc ?^'^^ » *^^ found againft him : and it was moved in arrcft of 
p'n.b. 96. 9j;. judgment, that an aftion lay not for this matter; for it is 
fpiritual, whereof the temporal law takes not any regard.— But 
THE WHOLE CouRT refolved, that die aSion was maintainabk; 
for although the excommunication h% fpiritual, and fo is die de- 
nouncing diereof, yet the razing and alteration thereof is merely 
teilf(>oraI, for which an a£tion well lieth at the common hw. 
Wherefore it was adjudged for the plaintiff. 

See 8. Hen. 6. c. la. tnd i. Hale, 646. 

Casi i4« Rifden againft Inglet. 

Eafler Term^ 42. £//«. Roll 919. 
. If a fubmlffion T^EBT upon an obligation of lool. conditioned to ftand to the 
be^wra/, per- ^-^ award of T. R. and J, L. for and concerning fevcn fevcral 
formancc is nc- things, " fo as the fame award be made and delivered in writing 
Twar^C par- ** ^eforc fuch a day." The defendant pleads, that the arbitrators 
tiai j but where made fuch an award before the day, and ftiews in certain what, 
tiie fuhmiirion and that they made not any other award. Et hec^ bfc. The award 
isfWi/mW, if for fome of the things comprifed widiin the fubmiffion was void, 

l^f/T?.^^ J ., becaufe it was not purfuant to die fubmiffion, and for others thcv 
not made ot all 1 • #-» t « • 1 /• t • /*- • • i- 1 i* j 

the things, the ^^re diredtlv according to the fubmiffion : and becaufe he did not 

obligor need not plead performance of that part of the arbitrament which was ac- 

P«"fo"n »ny cording to the fubmiffion, the plaintiff demurred. It was moved 

Anxe 80 ^^!: ^'^^ plaintiff, diat although the award be not made of all the 

' °^* things uibmitted, yet becaule the words are not, " fo diat the 

8. Co. 98. b. 4€ award be made ot the premifcs," there the arbitrament ought to 

J^' ^^^ **^' be made of all ; or otherwife the defendant is not bound to pcrfor- 

1. Lev. 117. niance, becaufe it is a conditional fubmiffion tied to all die pre- 

Roll. Ahr. 257. mifes ; as 4. £/iz, Dyer^ 2 1 6. is. But the words not being « 

»• Saund 32. condidonal tie to all, he ought to perform that which was well 

JjKi l\i. ^^'^^^^^^ ; as 17. Edw. 4. pi. 5. An arbitrament, diat he and two 

li Sira. 10*4. Sureties Ihall be bound, is void to compel him %» fihd.fttrcticsi 

but he hlinfclf ought W be bound. 
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t ALL THE Court hcU, as this cafe is, that he is not tied to Ri«i>tM 
rm any ; for it is all one whert the words are, " fo that ^*«»'J» 
t award be made of tlie premifcs ;V and, " fo as? kht fame ^"«*-»''^ 
ird be made before, &c. :'* for the words " the fame award'* 
to all the things before-mentioned ; fo that Jf any part be 
cd in the award, it is void for all. — And roPHAM faid, 
his very point was adjudged within a year after he was Chief i.Latdu ^^ ^ 
:e ; wheto die difference was'agrecd,- that if a man bebound *• J<>*^» ><>*" ' 
id to the award of J. S. concerning divert things, ''Jo as the ^^^^* **S- 
le award be made before fuch a day i" here, if the award be not 
of all the- things y the obligor is not bound to perform it in 
art. ' But if the condition be to ftand td the award of J. S. 
'ers things ** to be made and delivered before- fuch a day," if 
ike anaWard of any parcel, and not of thQ*remnant, the 
>r ought to perform that which is awarded ; for the fubmif- 
5 not conditional, as in the iirft'cafe. — Wherefore it was ad- 
i for the defendant. 

Drury agatnjl Dominam Reginam. Cas« 15. 

Michaelmas Term 9 /^i.t^^^.Eliz, Hell 21^. 

LOR of a judgment in the common pleas. The error afl%ned in « ^»«r«.^. 
as in point of law. — But all the Court rcfolved, after^«/i/ •jwif^ a 
lent, to affirm the* judgment : for they all agreed, that although **^*«* QhsLfhjm , 
rl or baron bv the ftatute 21. Hen.%. c. 15. may have two •"JJ^^J****'^*- 
lins which mall. have the privilege to have two benefices, ^^|^-^f]^\ 
; may retain as many chaplains as he will ; but the firll two widowed .«oub« 
ily the ftatute-chaplains, who fliall have that privilege by the tcft> it is hoc 
er, that they are enabled to take a fecond benefice; which "5**^*^ ^ *^^ 
lot be taken from them as lone as they remain chaplains, flrftchaJwnt 
ly otliers retaining afterwardi mall not prevent them. — But were alive at 

then moved, that in regard the lives or tlie two firft chap- ilictimcofhis 
ire not averred, itfhall be intended that they are dead, or that taWngthcfc- 
le of them was dc^d at the taking of tlie fecond benefice ; ^,t^''^*''^ 
is averred, that they were alive at the time of his retainer, ' ^*^* 
Dt at the time of his taking the benefice, and then he is a s.c. Moor,?6f. 
lin enabled to take a fecond benefice. — Btit Popham, s.c.i.Aiid.201. 
CH, and Fenner, held, that it is fufficient to aver the lives S-^Jenk. Ccnu 

time of the retainment ; for when he is not enabled at tlie s.^c, 4. Co. 90. 
>f the retainment, thcdeath of the others afterwards fhall not 
lim, for he hath not the privilege by his retainer ; and the rc- 
cnt as to this purppfe is merely void, for without a new re- 
, after the death of the other two, he fhall not be enabled to 
his. privilege {a), — But GaW'dY hii^d, that the detainer was (0)4. co, a. 
rnt to give unto him the privilege to have a plurality after Hutt. 51. 
ath of the other two, but not before ; wherefore their liVes Cawicy, ai4, 
to be averred.— But notwitlfftandirig his opinion, the other ^'^^^j^ 5^' 
rcfolved ;// fupra. And It Wai adjudged ac<Jordingly, and 10. Co. 6 v 
dgmeiit aifiimed. 4. C^. 89. • * tf/BoMF. 34. 

3.BvUI. 19a. 



Brown 
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^^" '«• Brown againft Holland. 

The form and FvEBT upon an obligation. The defendant pleaded, that he 

bJT^^" Y • ™^^ *^ ^'^ '"''^' ^ ^^''^^ *^^- '''^^ plaintiff faith, that he 
upon the record. °*^ 'itfpMtMa volutUate^ and traverfeth the minas^ isfc. At the mji 
Moot 60 ^'''^ dcfcFidant confeflcd the aftion ; and the entry is, " f»U 
Yth! ^j',si%. " f^'' P^^^y^ dedlctre,'' but that he made it being at large. It was 
alligncd for error, Becaufe he ought to have confefled that he did it 
not permimis^ i^c. ; for he doth not alledge that he did it^ dvtfi 
' de jmprifonmeni. — But ALL THE CouRT held, that in regard that 
it is entered •* qu d cognovit aaionem^'^ all which was pleaded befoic 
Jt was waived, it is not neceflary for him to acknowledge the 
point in ilTue, and that which comes after the cognovit affioittm ii 
but furplufage.— And Kemp faid, the ancient courfe was to enter, 
*' qucd relied verificatione^ cognovit a^lionem^ nee foteft dedicere fum 
'* dcbttum, £^r." and not to acknowledge the point in ifluc.— Where- 
fore tliejudgment was affirmed. 



Caii r?. 



Grace Spark againft Nicholas Spark. 

Hilary Term, 43. £//s. Roil ^Qy 



Where tlie title T^EBT. Upon demurrer the cafe was, Grace Spark, as admini- 
•othe aftion is ±^ ftratrix of imi'iam Spark her huiband, brings debt againft 



cbe inteftate, an ^^^^^^^^ Spark for rent relcrvcd upon a leafe for years by the m- 
admSaillracriz teftate. And declares, that one Robert Spark was leifed in fee, and 
■My brinsdebt let it by indenture to IVilmot JuU for life ; and afterwards by ano- 
fcr rent in the ther indenture let it to irdliam Spark the inteftatc for 99 years, if 

JU^M.' ^^ ^^"^^ ^^^ ^^ '^"B» ^^ ^?'" *^^^^ *^ ^^* ^f fP'ilmot JuU, 
Co Lit ' ^^^ ^ ^ tenant for life : and turther by the fame deed vult c: cm- 
%, SaikJ 590. ^^^^U that after the deceafe of the furvivor of the faid fVibnot Juit 
and IVilliam Sparks or other determination of the faid eftates, that 
the faid land fnould remain to the executors and afligns of fFiUiam 
Spark for forty years. Afterwards fflimot Juie died ; ff^lHam Spark 
enters, and let it to the defendant for years, to begin after his death, 
and died : and for rent arrear the plaintiff brings this adion in the 
ditinet. And all tliis matter being difdofed by the declaration, the 
deft ndant demurred. — And none being prefent there on the de- 
fendant's part, DoDERiDGE,yir the plaintiffs moved, that thcte 
were two matters to be confidered. — First, Whether this aftion 
may be brought in the detinet by die adminiftrator ? or, it ought 
to have been in the dehet and detinet \ becaufe it never was an ac- 
tion given to the inteftate, nor did the term commence in the time 
of the inteflate ?*-Andas to that all the Court refolved clearly, 
that the aAion ought to be brought in the detimt; for the title to 
the aftion is derived from the inmlate, and by the intefbte*s con- 
traft only, and he is to have it in his right ; and when he hath re- 
covered, ^it (hall be aflcts in his liands : and in proof hereof was 
cited 19. Hen. 8. pL 8. 11. Hen. 6. pi. 36. and 9. Hen. 6. pi. ir. 
^}p*tio€jtan Secondly, Whether this leafe for fortvvears veiled in ffilEsm 
*^^z^^' ^P^^ ^'^ inteftate, or not? or. Whether V fhaU veft in his eic- 
kafe for Ufe } cutors Or afligns by purchafe ? for if fo, it is clear that the admi- 
and if ihekflce niftratfix cannot claim this remainder. As to that it was movcJi 

^r years die 

within the term, t^ land fliaO remain to hts tjmtmfn or «/%ai for 40 years af^er the death of the fmrimd 
the iwu leiTecs. The kfte for years forvivcd the tenant for lifo ; entered ; uamed a kaA for ti f^*"^ 
and died f ««!/*«/« within ki temu Hu •dmimfrmirm eannot bring dcht fcr rent on iht Mcfc/n 
jrar5 ; for (be remainder of 40 ^ftin vc'iii \dtt4'm liHt'^xxSuiift. Anic« M6* 
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that this was an cftate and intereft veiled in tlie inteftate himfelf, S^aik 
To that he had authority to dil'pofc thereof ; and in progf thereof «f«'«^ 
fee 19. EJw. 2. ** Covenant^'' 25. 16. EJw. 3. 20. Edw. 3. *'''*'• 
« J^kt Juris Clamat;' 22. 31. 17. Edw. 3. 29. il. Hen. 4. ^^^9- 
//. 34. — The Court did not deliver aiiy opinion certainly herein, »^^o"*Ab. 6oj, 
Decaufc i>one wts tliere to argue on the other (ide. But they all \^0Qry 666. 
■greedy tfiat if the cafe were as it was put at the firft, that the leafe Bendl. 6t* 
was made to fVilliam Sfark for ninety-nine years, if he lived fo 
long ; and if he died within the term, that it fhould be to his exe- 
cutors and ailigns for forty years ; that in this cafe this term for Ante, e(6;. 
forty years fhall not veil in fVUliam S^k^ but in his executors by 

f^urcbafe, becaufe it is a conditional limitation, and a mere pofTibi* 
ity to veil : for there. is a condition precedent that it Ihall not be 
a leafe, unlefs he died witliin the term, which peradventure would 
not be, for he might furvive the term. — And Popham faid, that 
a ftronger cafe was adjudged X7. £//2. where a leafe was made to 
two for life, remainder to him who Ihotfld furvive of thofe two, 
and to his executors for forty years ; they both joined in a grant 
of this, yet the grant was merely void, becaufe the term was not 
veiled in any of dicm.— But in tnc principal cafe Gawdy fcemed 
to incline, tliat this term did not veft in the inteftate, but it was 
to be to the executor as a purchafe ; and relied upon the reafon in 
Gravener*5 Caffy and Dyer^ I50. 309, 310. Ana he faid, that in 
many of the books the term was given to him and his executors » . ^ • • > . . 
fo itfirft veiled in the tcllator.— £/ adjeumatur (a). M^^e^e. « 

have becD mijudgti^ that the adion did not lie; becaufe the executor or M^ would ha^e taken th« 
lenn of 40 years by purchafe, and the inteflate could not grant or difpofe of any part of it* See alAi 
Ydv. 9, Sed vide Hale's MSS, Co. Lit. 54. b» note (4). 

Goodwin againft Cornelius Mountenaugh. Cam if. 

Antty 818. 
'TpHE cafe was now moved again, as to the matter, that the talts rHfe qAnficn- 
'■' bemg awarded de circumflantibus generally, it was held to be tion of jurors 
well enough ; for there being no exception afterward by the de- ^"*'*^?^?l! 
ftodant, it fliall be intended to be well awarded. And it was faid ^^^J ^^ 
to be fo refolved in the cafe of Do^Ior Cafar v. Curjtnyy and efpe- joric </^ ,ut^Ui* 
dally as this cafe is ; for eleven of the principal appeared, and but tau Un^ur. 
one of the taks was fworn ; and it was not poffible to have it de Ante, 273. jps* 
msdutaii Rnpat. ^^^' 

A SECOND EXCEPTiOK was taken, thayhe vemre facias was ** quo^ 
** rumfpsilibet habet 4l.'**^Sed non allocatur ; for fo is tlie form : and ^ Hawk. 590. 
although one of the parties is an alien, and cannot have land, ytt * 
the courfe is all one, and fhall not be changed for fuch a fpecial caufe. 

Thirdly, It was moved, that the return was not good, be-^^*.""^"*®^^^. 
cauie it apocars not who were aliens, and who denizens.— And '^^^^'^J^^n^, 
ALL THE J U8TICE8, except Fenner, held it to be infufficicnt for from dtniztm. 
diis caufe, but tliat it was a mif-return only, which was aided by Anic, 305. 8iS« 
the 18. Eliz. c. 14. Wherefore, upon affidavit made, that fix de- 
nizens and fix aliens were fworn, the plairfcifF had judgment. 

Hall again/} Deao, Wood, and his Wife. Ca$« 19. 

Trinity Term, 42. £//«. Jloll iSll. 

ACTION of trover and converfion of4oI. by tlic ^;z^ dum fola Trover lies for 
^/wV. The defendants pleaded not guilty ; and found againft ^^'y ^'^y^* 
^lem. It was moved in arrcft of judgment, that the aftion lay riot, j^^^^^ g^^ 
becaufe it was for the converfion of money out of a bag.— Bvvt wc>v ^^^^ ^^^, 
withftanding, zfter divers motions, it was adjudged £01 tVv't ^\a;\'ta\^ 
CRO. £LJZ. PART II. K k It HCivcCvvj 



10. Co. ftQ4*- 
Sum^ 260. 



*♦* Trinity Term, 

43* Eliz* In the Common Pleas^ 
Sir Edmund AnJerfon, Kfit. Chief Jufiici* 
Thomas Walmfley, Efq. '\ 
George Kingfmil, Efq. \ Juftices. 

Peter Warberton, Efq. J 

Sir Edward Coke, Knt. Attorney General. 
iS/V Thomas Fleming, Knt. Solicitor GeneraL 

C^„ ,^ Gaulin agahtft Simonds. 

Michaelmas Tcrm^ 42. ^ 43. £/ne. RM 109* 

Mmakc In ihc pORMEDON IN DESCENDER. The tenant pleads inabaWi 

diicent pleaded ^ mcnt, that the donees had ilTue a fon, who after their death en^ 

In abatement, xjtxtdi^ and was fcifcd by force of the tail» w)io is not named in tha 

S.Co. 81. b. writ.. And the plaintiff demurred : ^are the caufe. — And, 

Theol. bk. 11. y^jthout argument, it was adjudged to be a good plea, and tbc 

;;^^n':"• ^rU was abated. 

Co.Ent. 320JU I. Com. Dig. ii* Purfet agaiffft Hutchings. 

£^,j j^ Eaftcr Term, 43. £A*«# Rcli 718. 

'TRESPASS of battery in London. The defendant pleads, that 

- ^^^^ plaintiff aflaultwl him at jD. ?n tlie countv of Suffix \ etji 

tte dcfSidani V^^^ damnum fnit de infultufud fnoprio^ and in his defence, &c aiid 

JuftiAfs at ano. travci fcth, that lie is guilty in London. And it was thereupon 

thcf place or demurred ; for, this trefpafs being tranfitory, he ought to hatt 

•ottDty.andtra. juftificd in Lortdofu and ought not to have traverfed thecounty. 

lS!!^^ti^Tt Andersok and Warbehton were of that opinion ; for, if he 

the |Sce Unot ^''^l Juftify at another' place in the fame county, he cannot traveric 

mattriai, it is thc placc alltxlgcd. So when he juililies in anotlier county, unldi 

had i lor he the caiife of his juftification be local, as if he be a juilice of peaoa 

tlft?ftcitt^^* ^^ conftabic, or bccatife tlie defendant offered to enter into his 

wKrw^UiITcattfc houfc, or fuch like, which are local, and cannot be pleaded in ano- 

•rofc. thcr place, there he may juftify in the placc where it was, and tra- 

Ante, 99. 194. verfe every other place or county ; but a battery in his defence if 

p^8&i' ^^^ local,' but may be juflilied in every placc, and therefeit be 

860. cannot plead it in another place, and traverfe the place where it 

Co. Lit.sSa. b. was alledgcd.— And Warberton faid, it was fo adjudged HOarj 

•• ^ 39- Tarn, 3a. £//«. Roll 3x7. in Alder v. ffalden, and 26. £tfz. in P«- 

lut^iln.*^^^' xWJ^r v.PcGl. I'lde zltozi.Hcn. 6. pl.g. 2uHai.6. " 7r?/>."46. 

t. Sid. 146. WalmsleV and Kikosmil i contra; who agreed, that **«/ 

6. Co. 47. t. " auter lieu" was no plea in t!ie fame count]|r ; for being all in oae 

Saik. 173. county, he ought to agree with the plaintiff: and he oi^ht not 

*iMod. gjt. j^ traverfe the place*, unlefs the juftifacation be local in thc iame 

county i but being in another county, the plea is good, and lie 

Ihall traverfe thc county : for thofe of tlie one county need not 

take notice, but at their eledion, of things done in another county; 

^^ and if they will not, there lies not any attaint againft them, ai 

^ • J. Afar. Bro. •• j/itainft"* 104. ; therefore he well may plead this 

julVi6cation where the caufe arofe. Fide 34- Hen. 6. pL 15.— BoT 

altcrwards it was adjudged to be no plea, for tlie rcafons b^fiut al« 

Icdged. 
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Kettle dgainji Piddington. Caix 3. 

Michaelmas Term, 42, l^ ^^.Elt'z. RcOii^o, 
[E cafe was, J. S. fcifcd of two houfcs and larid, having i An alienee c«i- 
Qmey alieneth all anil dies. The alienee aliens part, and af- notafflgntlowet 
a rent out of the refidue to the femf for her ddwet of the ^^^^^^^^^ 
e. Afterwards fhe brings dower againft the ftcond feoffee : the vb$h^ ^ 
Whether this rent were a bar? was tlic qucftion. Qvjekr c©. ut. 35.1. 
;Vuf. 3. ** Sdf\ Fac.^* 99. 9. Co. iS, 

Perk.4po. 
Moor, 26* Co. Znc lyu 6. Co. 57. 2. In A. 26s. 

Robinfon a^ainjl Melldr. Ca«4. 

TION for thefe words: ^* Thou art a Bankrupt Jciiave, a Word* not •«• 
* vagabond, and rogue." After verdift for the plaintiff, it ^®«*^J«" 
aovcd in arreft of judgment, thit an aftion lieS not for thefc 
5.— And it was lield clearly Bv all the CouRt, that rion6 
m were aftionable, but only the words ** bankrupt knave ;** 
»f thofc tlicy doubted; 

Stephenfon j^j/«^ Cafe. ^^ttji 

!)HIBIT*ION. The queftioh was, If one whb hath lands ih An abfentee 
vill, but doth not inhabit there, fhould be compelled to be ^wcliolder dull 
ibutory to tlie reparation of that parifh-church ?^ — And it was ^^^^S.^'T 
ed thit he Ihduld. Whereupon coiifultation was awarded; Amc, 659. 

Woo4*t fcft. jt. 3. Tehn Rep. 107. 

JHodges againft Cox. Cah i. 

Eafter Term, 1^1, Eliz, Roll 1^0^. 
BT by an admiriiftrator upon an obligation df 26L roide to JVrip attach* 
he inteflate. The defendant pleaded, that he liad commenced "mhi pleaded ta 
:ion of debt of 30I. s^inft the plaintiff, by the name of id- <*cbtonbondby 
trator to her hulband, before the flieriff of Londun, and upon iTbtJSl^**'^' 
eturned, &c. that debt Was attached in his hands ; and pleaded niewjStiTwa» 
^ cuiiom of foreign attachments in London^ and that by judg<- fortheinteiliitt*t 
this debt was attached ill his hinds, &d. — It wds thereupon <*cbt,anddueby 
rred : and adjudged to be no plea. ^'tlty* 

1ST, Bfcaufe the plaintiff fucs here as adminiftratrix to her "^*'4c'9* 
nd. kt non conftat by the bar, that the debt recdvered in *• ^«^' 3«^ 
n was the intfcftate's dcbtj but only that Ihe was fued there \]^^\^' 
e name of adminiftratrix : and that might be, although flie ^j, * *** 
fued for her proper debt ; as the book is, that one may be 
ly the name of heir for his proper debt, and then the inteftate's 
annot be attached for the proper debt Of the adminiftratrix. 
lOi^DttT, It is not fliewn that the debt recovered in London 
debt by fpecialty ; otherwife it is not dcxnandable againft an 
liftrator. 

iRDLY, It Is not fhewn that the cuftom is, that if the in- 
t was indebted to the plaintiff there, and the plaintiff was in-' 
1 to the ititeftate, th^t by an aftion brought by the plaintiff 
againft an adminiftrator, that this debt might be attached in 
nds of the plaintiff there ; but it is (hewn, tliat if it be tefti- 
lat the plamtiff was indebted to the fame pcrfon whom he 
that then he might attach. But here the defendant, now 
plaintiff in London^ was not indebted to the plaintiff here^ 
v'as there defendant, but was indebted to the iatcftatc. 
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Honnis FOURTHLY, The judgment in Lotidon was de bonis fr$pr\ii^ 

^gminji which cannot extend to hfiis intejiatl. — Wherefore it was adjudged 
^^*- for the plaintiff- 
Cai» f. Blackwel's Cafe. 

A (uu may hi pROHIBITION. The cafe was, That a parifluoner fevered 
in che fpiriwal -■• the titlics from the nine parts ; but being in a clofc, the nte 
7h l*^**fc/ ^'^ locked, fo as the parfon could not come at them; and he lucd 
«l,if riii^are'^' in the fpiritual court: and there th^ queftion was, Whether the 
fubtraftcd by gate wcre locked or open ? And thereupoR a prohibition was 
tfic owner. brought, fuppofing this to have been a temporal matter ; for the 
Ante, 6C7. tithes being levered are lay chattels. — But the Court faid, tliat 
4- Com. Dig. idthough the tithes be fevered, yet by the ftatute they remain fuablc 
5H' in the fpiritual court ; and then the other is but a confeqacnt 

tliereof, and therefore is there triable : and if they rcfufc to allow 
his proofs, as it was furmifed (but riot Wiiliin tlie prohibition}, it 
was faid tliat he ought to appeal. 
Casi s. Butler againfi Delt. 

TritutyTerfit,^i.Eliz. Ml iZl%. 
Debtontjuag. T^EBT, for a debt damages and cofts recovered by Butler uA 
mcnt recovered -L^ his wife modo fupetjliu 2g2\n& the defendant in thiscouit; 
tKe^iJS" to""* and becaufe thtfeme was not named in this aaion» the defendant 
brought by the demurred.— But it was adjudged for the phuntiff, without aigu* 
hufband alone, ment, that the aftion well lay. 
8id. 337. 3. Mod, iSS. 2. Leon. 14. 4. Leon. 1 86. Salk. ix6* Comb.455. Skin. 6Si« 

Caje 9* Green againft Walter Dennis and his Wife* 

,^P'?'»!«i5*^^^ A FT'ER iffuc joined, the plaintiff tendered a challenge, that the 
fwVwdw r"' defendant was cioufin to tlie Iheriff, and prayed a vemrcfaaax 

challenge for to the coronerj. Tho defendant denied the challenge : And how 
confanguinity in the plaintiff mi^t have an indifferent trial, the challenge bcii^ 
the iheriflf. sed true ? was the queftion^ — The Justices faid, that thechalkiu^ 
]^ ^"(aV* ^^^^ "°^ ^^ *® plaintifPs part ; but if he mif-doubti the flicriff, 
Hurt. 21. em- he ought to ftay until he were out of office. 

#ra. Moor, 895. 

Trutitj Term, 43, EUz^^^^Im the Exchequer CiMmier, 

Cai» I. Downing againjl Bayward. 

Yaife impnfon- TERROR, for that in falfe imprifonmenC in Suffolk the defendant 

ment juftiftcd *-• juftities, tlut a commiifion of rebellion iffued out of the chan^ 

c^mimo°n * f ^^7 ^^ Middlefex againft the plaintiff, dircftcd to one B.\ and the 

J^JIJ^n^^JJj °^ defendant, as his fcrvant, and by his command, arretted the phdn- 

be tried w»iere tiff, &c. The iffue waA joinccl i^y^n tort demefne. It was tned in 

thecaufeof juC Sufoikf and thercu{ion error afligned, Becaufe this iffae ought as 

tification arifes. ^-ell to have been tried by a jury of Middlefex as of Suffolk \ for one 

^"co ^'^b principalpart of the caule, viz. the awardmg of the commiflion, is 

1. Coin! Dig. ^^"^ *" ^"*^^ ' ^*^^ *^ ^^^^ ^^ ^^ juftification arifeth from thence, 

123. ' ' and without tliat the conunand is of no value. — ^And for this caufc 

ALL THE Justices and Barons held it to be an ill trial; for 

although the commiflion be matter of record, yet it is part of the 

caufc, and the jurors who tried it ought to take conufance thereof j 

but the moft apt iffue had been to traverfe the record, or the nut* 

ter infait^ and not both togetlicr. Wherefore the jodgmeot «tf 

reverted. 

Walker 
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Walker agahjl Hancock. ^^" •• 

Tr/nit/Terffft 4»« /?//«• if o// 304. 
lykROR, for that in debt the defendant pleaded the-pIaihtifF*s Jv^s^wnt i« 
-■^ rcleafc, and the plaintiff denied it to be his deed : and it ^^7"/!^^^ 
was found to be none of his deed ; and the judgment was, qubdjit tur^ j, «ot mt- 
hi mtferkofdiA^ where it ought to have been ^wcrf capiatur (a). — But teriai in deb:, 
Att THE Justices and Barons held it to be well enough, be- '^*'««* thede- 
caufc it wa3 the deed of another which he pleaded, \riiich although [^^j^^*/^^. 
it be falfe, he Ihall not be imprifoned ; but where he denies his (her. ^ *"^* 
©wn deed, it is othcrwife. Wherefore it was affirmed. g. co 60. j. 

z* Roll. Ab. 11 a. 219. Cro. Jac. 25c* 
(«) Ste 16. & 17. Car. 2. c. S. and 5. ft 6. Will 3. c ft. 

Cantrel agatnft Church. c^« 3- 

TERROR,* for that in aftion upon tlie cafe the plaintiff declares, An afKon on 
•*-^ diat he was feifed in fee of a houfc and land ni D. whereto" he ^ "**!•!? ^ 
had common appurtenant in fuch a place ; and that he, and all |S^^*fto^^ 
thofe whofe, &c. had had a way from the faid place wherein, &c. a way, though 
and that the defendant totaliter hath ftopped up his wav, whereby the inheriunc* 
he could not come to his conunon, but had altogether loft the ulc »• "> queftion. 
thereof, &c. The defendant pleaded not guilty ; and it was found ^^^ '9». 46«. 
a^inft him, and judgment given for the plaintiff: and error af- ^ 
dgned, Becaufe he ought not to have had an aftion upon the cafe, ^^'^"'' ^ 5^ 
but an affife of nufancc, in regard the inheritance is in queftion. j* /, ' ^' 
—And fo upon the firft motion held divers of tlie Justices and t.Roii.Ab. 14©. 
Barons ; but after divers motions and coniiderations had of the 3. Lev. 266. 
books of 8. Eliz. Dyer^ 2 CO. b. 11. Hen. 4. 2. Hen. 4. and otliers, »• Vent. 275. 
they refolvcd, that the aftion was well brought, for he hath clec ^'ui^ m '*^* 
tion to bring either the one or the other : for although there had , "lc^I. \^j. 
& difference been taken, where the way is fo ftopped up tliat he 2. Leon. 1S4. 
lofeth the ufe thereof altogether, and thereby his common, there 
^n aftife fhall lie ; but where it is eftopped but in part, and not 
totally, that there an aftion upon the cafe lies, and not an affife ; 
they conceived it not to be any difference, for he hath eledion to 
have either the one or the other aftion ; efpecially as this cafe is, 
where it appears not thsit the ftopping was made by him who is 
the tenant of tlie freehold ; but it might be done by a ftranger 
who hath notliing to do with the land, or by one who hath but a 
term therein. Wherefore they all refolved, that the a£tion was 
well brought ; and thereupon the judgment was affirmed (a). ^«^ See Afton'a 

▼. Pirkheril in the margin of Dyer, 250. b, where L. C. J. Teut (ay$ it wai decided accordingly in 
B. R. Mich. sS. EHm. 

Gage's Cafe. ca«e4. 

Vf EMORANDUM. Upon an order entered in the exchequer '^^j^^^^^'^ 




a rccufant, werefeized into the queen's hands for non-payment of ^b/thc profit 
aol. per menjemy and he being dead, Thomas Gage his heir fuggefted ofthcUndgfei*^ 
that part of that debt due by his father was levied of the two parts ed by force of 
of the land, and that he had paid the reCdue thereof fince his fa- a9- ^''* c- 6. j 
thcr's deccafe, and thereupon obtauned the order above-mentioned : p^JJ^^f^jy^^^^ 
furmifing, that other precedents were in the fame manner in court ; ^^ j,y other 
chat part of the debt oeing difcharged with the profits of the land meant (a). 

%. Roll. 25. Palmer, 41 . W. Jone^ 24. i. Hawk. P. C ch. 10. f. x 7, iS. 
(«) Bit now by 3. Jac. i. c. 4* C 5. the profit! of the Uodt OuOl go toward tht A- 
ilsfa^n of ihe twenty pcnodt* 
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e4f B*»CAti« (viz. of th« two parts), and the r^due beingpaid in» that the debt 
was entirely difcharged» and that the heir (nould have his land 
again. — Hpi>euppn complaint being made betwixt Fckonmtd Grcq, 
and referred to die Chief Juftices, and to Peri am. Chief Baron, 
to certify their opinions therein, riiey refolvcd, thj^t this order was 
not warranted by the Is^w, and was againft the ftatute {a) ; for the 

^t S^fft^ 317. queen fliall have the two p^rts forfeited for rccufancy a^ a pledge, 
and a nomine poena ; and the profits thereof fliiall not be accounted 
to gjo to the payment of any part of the debt, but (hall he retained 
until the debt of 20L by the month Ihall be fatisfied in fome other 
manner ; and fo they delivered their opinions under their hands. 
—And Perzam fai4> that the law had been uken to be fo upon 
former conference amongft the Ju^ices, and that he was not pri\'y 
to the entering of this order. 

Mow, 513. . Note alfo, That at the fame time it being queftioned, whether 

?. Roll 9^ if a recufant tenant in tail doth not pay his 20I. for the month, 

C^wky, 169* and two parts of his intailed land be feized for that caufc, and he 

?5*^* afterwards dies, Whether his iffuc in tail (hall have the land out of 

the queen's hands before that debt be fatisfied ? — And the faid Juf- 

tices conceived that he fhould not ; but that he ought to be charge(| 

with the faid debt. — Sid duhitatur. 

(«) i9.£liz. c. 6. C4« 



l^fichaelixui 
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.3* and 44. Eliz. In the Queen's Bench. 



Str John Popham, Knt. Chief Jujlict. 

Sir Francis Gawdy, Knt. ^ 

Sir Edward Fenner, Knt. > Jujice 

Sir John Clench, Knt. ^ 

Sir Edward Coke, Knt. jittamey General. 

Sir Thomas Fleming, Knt. Solicitor General. 



William Coulfton againft Edw. Carr* 

Trtnitj Term^ 41 . Eliz. Roil tot. 

\ SSUMPSIT by the plaintifF, as executor of nomas Coulfton. ^^ %„.kt^m 
-\ Whereas the defendant, gth. O^. 16. Eliz. was obliged to kc ?4n twl 

•^ one jinn the wife of IVilliam Carr^ by tlie name of jfgnes confidcrationt, 
rr, the wife of fFilliam Carry in 300I. with condition for the though one of 
^meat of fuch an annuity, not exceeding 20I. per annum, unto ^f "!U^u*^ 

faid Jnn (which fFilliam Carr granted or devifed unto her for H^t^7u^ 604* 
• life), at fuch days as Ihe fhould appoint : and whereas the faid one of fcvcr»l 
Uiam Carr devifed unto her a rent of 20I. per annum for her confideratloM 
, payable at fuch feafts, and died ; and tlie faid Jnn married j"!?5«» to be 
:h Tho. Coulfton the teftator ; and they (in regard the defendant laTon f^u. 
•w that he was not chargeable with the penalty of that bond^ ccruinty to 1; 
aufe that Ann was therein mif-named Jgnes, refufed to pay tliat common inttne 
luity) exhibited their bill in chancery againft the defendant »" f*^«^ « ^"'' 
>n this matter : and whereas In 23. Eliz. by decree made in fi^c|«n« »« <*«**• 
mcery, it was ordered, that notwithftanding this mifnomery tlio '"*^"** 
endant Ihould pay the arrearages of the annuity of aol. per an- ^^X. 3«. 
n, with the annuity itfelf, until the arrearages were paid, which ^^^,*^* '^^* 
re due for eight years, and the annuity itfelf during her life, at g°||*'^77-23*'* 
: days mentioned in the will : and whereas the defendant had a. Term Rep,, 
ed of the performance of this decree within two years after the 666. 
ree made, and the teftator thereupon intended to have takei\ 
th an attachment for this contempt; that the defendant, 7. iWJ7y, 

Eliz. in confideration that the faid Thomas Coulfton would not 
e forth a writ of attachment for tliis contempt ; and in confi-. 
ation tliat he prooiifed unto him on the behalf of the faid 
o'mas Coulfton and Ann his wife, that no advantage fhould be 
en of an obligation of ^oo\. agreed to be made by the defendant 

the payment of that annuity, as long as the faid annuity ihould 

raid according to the will ; and that the faid Thomas and Ann 
confcntcd to convey her title of dower to fuch pcrfons as the 
endant fhould appoint, if by the law it might be ; that the^dq- 
Azxitfuperfe ajfumfjit, that the arrearages of the annuity (hould 
paid mQclo 9t Joima fe^uenu^ viz. that 3jc dcfeAdant with J. S^ 

K k k 4, an4 
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GovLiTow tnd J. D. (hould make to the faid Thomas Coulflon an obligation 
^'*n!^ for the payment of 40I. of the (aid arrearages to the faid Thmm 
*^^*** Coulflon at Chrtjimas IC94 ; and that he, with the faid^. S. and 
J. 1). ihould be obliged by feveral obligations to the faid Thomas 
Coulflon in feveral fums of 20I. until tlie arrearages were paid ; and 
that he would be obliged in 200I. to Thrnnas Coulflon ami j^ for 
the payment of tlie faid annuity during the life of the laid Am: 
and alledges infa^o^ that neither the laid Thomas Coulflon in his 
Vik^ nor the plaintiff* after his deceafe, had not purfued an attach- 
ment for the faid contempt ; and that the defendant was not 
obliged for the payment of the faid 40!. &c nor for the 20l. &c. 
And hereupon the defendant demurred. 

Dougl. 159. First, It was moved^ that none of thefe confideratlons vrcre of 

value, and that none of them were certainly alledged. As to that, 
that he would not profecute an attachment, it is not material, for 
it is but matter in confcience, whereof the common law takes not 
any regard ; for the flaying of a fuit in chancery, or in any court of 
equity, is no confideration at the common law whereupon to 
ground an aftion. l^ide Dyer^ 35'>*— But after divers arguments* 
and upon the precedent betwixt Dowdenay and Oland (a) in tlris 
court, it was held, that forafmuch as the caufe was well examio- 
able (as it was agreed by them that it was), and for the breach 
whereof the party is punifhable, which is to be done at tlie fuit of 
the party grieved, and by the non-profecution of this contempt, he 
had eaf*e and benefit, that it was a good confideration to ground 
tliis a&ion. 

SEcONDLt, They all agreed, that if two or three confiderations 

be alledged in a declaration, and there be one of them fufiicient, 

although the others be infufiicient in matter or forni, vet the one 

Ante, 75J. being fufficient, it is well enough ; but if two confiderations be 

alledged, and one of them is found falfe by the jury, the aAion feib. 

Ante,T49. 703. THIRDLY, Itwas refolved, that whereas the declaration ii»that 

i.Roii. Ab. 30. the AtkiiA2SitfMper Je ajjumffit^ and mentions not to whom, nor 

Cro. Car. 77, fj^j^jj ^^ cidtm quenntl fide liter promifit^ as the ufual courfe is ; yet, it 

1. suj.'iiifi. being to enter into bond to the teflator, it is as fufiicient a pro- 

1! Mod. 43! niifc to tlie teflator as if it had been fuper Je affitmpjit pnedi^^ 

Thomas Coulflc^ , for it is tantamount. And fo it was refolved in 

the cafe between IVichhal and Johns. But if it had hcen^/uperfe af^ 

fumpjit to be obliged in 20I. and fhews not to whom» Acre pcrad- 

venture all had been uncertain and void. ^ 

« Hr/'ex- Fourthly, The ajfumpjit is, that the arrearages fhall be pid 

poundtd. modo etformdfequent2(yiz,)j that he with two others fhould he 

Co. Lit. 1 So. b, obliged, &c. — It was held, that it was a fufficient affumpjit to he 
Hob. 171. obliged, although it came after the tz/z. But Fenker t eos^a 
Pycr, 350. therein.— But, notwithflanding thefe exceptions, it was adiudfltd 
»^«'-^"--*^- for the plaintiff. 

(«) AaCC^ 7(S. 

c^" *• Brown againfi Street, 

Words not ac A CTION Upon the cafc for words. Whereas the plaindflF^ni 

Houbk. r\ the lafl year fherifFofthe comity of iVar/A«»i«pr«i, and being difr 

charged from his office, a writ iffued oat of the excheqner dirt^tef 

to t^ fheriff of the coynty of Nohhampton to attend and execute 

certain 
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Lin fcrvicfcs for the queen ; which writ was delivered to the B»o^it 
idant, to deliver to tlie faid fheriff ; which he not delivering, s^^itr 
>UintifF thereupon fent one JVhheacres (his fervant) unto him, ^* * 
the writ, to deliver it unto him ; or tliat he himfclf would 
'er it to the IhcrifF; that the defendant faid unto him, 
our matter muft not look to have fuch huddling and Ihuffling 
p of matters this year, as he had the laft year." — After verdift, 
1 not guilty pleaded, it was found for the plaintiff; and upon 
ion in arreft of judgment, refolved, that the words were not 
>nable ; and adjudged for the defendant. 

Richard Rippon againjl John Norton. Case 3. 

5SUMPSIT. Whereas there were debates betwixt the plain- ^ father can. 
tiff and one Richard Norton, fon of the defendant; and the "j^^ron*! 
Richard Norton had aflaultcd the plaintiff and beat him, at JV. ^^Scmadct* 
he county of Northampton, whereupon he complained to him, that the 
Snthony Afildmaw a juftice of peace there, and required the ^cf«n<**'^'**fo* 
e, and made oath, &c. that the defendant knowing thereof, ^'"''''l^^^,^^ 
Dnfideration the plaintiff would defift his complaint, and tliat UToonaderaitoii 
faid fon fhould not be vexed for that caufe, affumed to the of his defimns 
itiff, that the faid Richard Norton, his fon, ihould keep the to require fure- 
:e againft the plaintiff, and IValttr Rippon the plaintiff's fon- ^e»ofth«P<»c«, 
allcdgeth in fa£l, that he thereupon dcfifted his complaint; ^^j^il^ 
that the defendant's fon was not vexed, &c. ; and yet not- 
iftanding, that the (did Richard Norton, tht defendant's fon, had. 
ilted the faid ff after Rippon, his fon, and beaten and wounded 
, whereby he loft his lervice, and was at great chsrges in his 
; ; whereupon he brought this a£tion. The defendant pleaded 
affumpjtt'y and found againft him, to his damage of 20I. And it 
now alledged in arreft of judgment, that an aftion lies not for 
father ; becaufe the battery of the fon is not any ground of adion 
he father, unlefs he had ihewn that he was his fcrvant, which 
lot done. And to this purpofe was cited the cafe betwixt 
et and Haws (a) where one promifed to the father, to give (O Aula, ^5^ 
1. to his fon in marriage with the defendant's daughter, in con- 
ration of a jointure allured by the plaintiff. The aftion being 
ught by the father for non-payment of the lool. to tlic fon, 
as adjudged not to be maintainable. So here, becaufe there is ^' ^^ ^nr 
any damage to the father bv the battery to the fon, an aftion a^'^jtn wT* 
not for the father. And although it were objefted, that the brought by 
ler was at the charge for the curing the fon of his wounds, yet, ^falur Rippon^ 
aufc it was a thing he was not compellable unto, it is no caufe "1°" ^'*iJP*^^7 
^ he (hould maintain this aftion.— Wherefore by all the j^dgg^or^ 
iTicBs (it being moved at fcveral times) it was adjudged for plaintiff, Poft. 
defendant {b). %^u 

Hutton againft Hun. Ca«i4. 

RESPASS. At the nijttrius fifteen jurors appeared, and all a trial by 
were challenged for detcft of hundredors. Thereupon tales more of the 
:ircumjiantibus was awarded ; and upon it four hundredors were '''^*' ****" f '^ 
)m. And then it was reforted to the principal panel, and "^^*'^» *• 
lit of them were fwom; and found for the plaintiff. |j^®°**"'* 
{ now moved in arreft of judgment, that this trial was ill ; for ''iT^^^i^. 
the 27. Eliz. c, 6, there ncedcth not above two buadrcdors ; 3-Bi.c01n.360* 



Case 5. 
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HrTTon then the trial by more of the talis than it ought to- be, there 

J^**V being fufficient of the principal panel, is ill — Of that opinioa 

'^''** were Gawdy and Clench. Fenn^r doubted thereof. Pop* 

HAM was abfent. Wherefore adjoumatur, — In Eajier Tim, 

44. £//z. it was moved again ; and for this caufe refolved to be an 

ill trial ; and a vir.ire facial de novo (a) was awarded. 

(«) See I. Term Rep. 15T. 518. mceflity of fummoning iwit Jrrdiw>i is abolifl). 
1. Term Hep. 125. as to a ccur: of error ed ; the jury being now u> come i* wffn 
awarding; a v«n>< di m/v^ — By 4. & 5. comtaUi. 
Anp. %, 1 4. and 24. Geo. 2. c. x8. the 

Michel agahjl WoodrofT. 

If PiTc of the Wlarj ^Term^ 4t« £//«• ^U 449- 

Judfcs of an TERROR of a judgment in Lynn-Regis. The error afligned wai, 
wrcrior cotirt -Li flecaufc the court was holden. before J. S. mayor, and Jtk^ 
cM^m^Tis ^^/^^''^ and two other capital burgcflcs ; and the parties being 
at ifTue, it was tried by verdi£t, and found for the plaintiff; and tbif 
John Harvard^ who was one of the judges, was one of tlie juron 
alfo. The defendant pleaded in nuUo eji erratum. — ^And all the 
Court, abfenteVovHKhu held it to be erroneous ; being con* 
feiled, bv pleading in nuUo eft erratum^ to be one and the fame pcr- 
fon. Wherefore, by the aiTent of the defendant in the writ of 
errori it was reverfed for this caufe. 

Shaw againft Cuttcris, 

Trinity TertHf \i. £li%. Roll II $8. 

•ftCTthcyMT 'PJEBT againft an adminiftrator, upon a judgment againft the 
vponartf^M inteftate in tlie common pleas. The defendant pleaded, 

miiaimrum after that, after the judgment, the plaintiff fucd there againft the inlcf- 
iudginci)t, is in ^^te a capias ad fatisfaciendumj and thereupon an exigent, fo as the 
2I^*[[J^^'Jg!^ inteftate was outlawed ; and that afterwards he fued a capias utlara* 
lion, who may ^^^» ^^^ thereby he was taken, and died in prifon. j£t boc^ or. 
fcavcdcbta- And hereupon the plaintiff demurred. — First, It was moved, 



Cas»6. 

A pMty takeii 




prifon h^ — ..- . * ^ - . J 

not have a new that it was not; for it is a writ for the king, and the writ is $d 
€wcut»n on recipiendum ^uod Curia con/tderavit. So although the plaintiff fues it 
^ judgment i Q^f^ yg( j( jjj j^Q^ any eledlon in him to have the party in exccu- 
fcrine araaion ^^^^^ MVitil hc prays it, and the Court awards it. But, before h» 
en it agiiinft the prayer, he is in execution at the plaintiff's eleftion; fo that if 
•dii.iniiirator of the Ihcriff fuffer him to go at large before the pl^ntiff hath de* 
rte dcceafcd, termincd his eleftion, it is an efcapc againft the plaintiff if hft 
Antc™^4-r ^**"> ^'^^ ^^ might have debt thereupon. Gawdy doubted there* 
575. *7c6. * <>f •» for he conceived, that in regard the plaintiff hath purfued his 
Poa. 910. capias ut/agatum, although it be a writ for the queen, yet, bein^ < 
his fuit, the law ihall adjudge it to be an execution for him with- 
I. Sid. 390. o^^t other prayer. — Secondly, It was moved, admitting that it 
1, Roll. Abr. was an execution for the plaintiff without other prayer, Whether^ 
S 05 «jo? . ^j^e party in execution dying before fatisfaftion made, hc may now 
f.5°b!u6?6 ^^^'^ ^ ^^^ execution of tliis judgment? — And all the CorRt 
Hob. 59. '^ held, that he could not (a); for although it w^ere faid, that he W 
5.Co.S7,S8,K9. bis body in execution but as a pledge for his.debt, and thcp^f 
Cro.Car.7 5.566. dying, the debt is never a whit tlie more fatisfied ; and if two be 
Crp, jac. 136. ^^\eii in execution, and one of them dies, the other (hall reauiQ 
xtinh.Ksj. 19 execution •, for the debt is not fatisfied by his death; «• 
g.BkcAb.y^u s, SaIU. 319, Sua. 901. V5\ V% •k\* \«c. i, c if. 



Michaelmas Term, 43. and 44. Eliz. In B. R. ^S^ 

}. Hen. 6. pi: 48. IS, and it was fo cited to be adjudged 26. Eliz., ^^^Zt 

i C. B. Jonsv. fVilcocks ; yet they held,, that in regard the plaintiff ^^^wxp- 

ath clcfted this execution (which is the higheft execution), and 

ic defendant died therein, the law will adjudge it as afatisfaftion 

hen there is but one who is taken. But where twoarecondcmned, 

ic taking of one in execution, and his death, is no difchargc 

>r the other. Fide Nat. Bre, 246. 47, Edtu. 3. " Execution^" 41. 

-Thirdly, It was moved by Doperidge, for the defendant 

«rhich he only infifted upon), that forafmuch as the intcllate is 

leaded to be outlawed at the time of his death, which is yet in 

)rcc, as it was averred, and as by the demurrer it is confeffed, 

le adminiftrator is not chargeable ; for he cannot have any goods 

> fatisfy any debt. — ^But all the Court refolved, tliat'it was 

ot any anfwcr ; for he might well be adminiftrator to a perfon i.RollAb.9^ 

utlawed, who might have goods which were not forfeited ; as 

cbts upon contracts, or goods taken for trefpafs before outlawry, 

e may have trefpafs, and recover the value of the goods, which 

[lould be aflets in his hands. Wherefore they refolved, tliat tlie 

^intiff fl^ould have judgment, unlcfs other matter wcrefliewn, &c^ 

Weft againfi Laffcls. CA$t ;• 

Trinity Term, 4|. Eliz. Roll 243. 
r\EBT upon a Icafc for years ; and declares, that one Remington A leafe of one 
^^ was feifcd in fee, and let it tb the defendant for years, ^^"'**<>^* ^"" 
cndcring rent of 40I. per annum ; and held it of the queen by u^Jl^ttTfwl 
might's fervice in capite {a) ; and that he devifed it, and died, his of the court of 
icir within age ; whereupon the queen, under tlie fcal of the waKlsiigood, 
ourt of wards (^), granted unto him the third part of the reverfion and the rtnt b«- 
nd rcn| durante minor e atate of the heir; and for tliree years [^|j^^^^^^ 
rrcar he brought the aftion. And upon this declaration it was n<« thereby ck- 
Icmurred.— First, Whetl\er a leafe for years durante minore atate^ linguiflicd, but 
nay be under the feal'of the court of wards, or ought to be under may beappor- 
hc great fcal ? — And tjie Court held it to be well enough under ^**^^*^ ^ 
he fcal of the court of wards ; and fo hath ever the praftice been ^^^^1,^* 
ince the creftion of the faid court. And they held, that a leafe Ame,6o6.65f 
>f the land might well be before office ; but of the body it can- 651. 771. Ss^ 
lot be granted, but under the great feal, and after office ; but an q^ Lit.i4S. 
>fficc finding the tenure in one county fufficeth ; and for tlie other ^. ina.'so4.* 
:ounties, it fufficeth to add them by furvey, for it is only for 5. H«i. 7. 19, i» 
he governance of the land. — Secondly, It was held* that the 5*^»"- 3*7- 
rent might well be apportioned and divided ; for it is a contraft ^*r^'>^*,,. 
ffSal, which is well apportionablc ; for if the tiiird part of a rcver- g*. c». 79/ * 
Gon be granted oif a leafe for life or years, and the tenant attorns, Dyert\z€. 
tfie rent is apportionable, and he chargeable to two diftreflcs by Hob. 90. 177. 
his own aft ; as 5. Edw. 3. '* S^uid Juris Clamat'' is. So upon '^.^^r* ^ 
the queen's grant, where attornment is not neceflary (r), for the 4-B*c.Abf.jd9. 
law IS ai if there had been attornment. Vide 9. EHz. Dyer^ 263. 
far 326. where a rent fliall be ^apportioned by aft in law ; and 
Cpuiniv. Hardiest ^nteyp. 606. &622. and Bracchridge^ sCafe^ Plowd. 
Wherefore rule was given, that judgment ihould be entered for 
dse plaintiflF, unlefs, &c. ^ But at another day, for an imperfeftion 
in tnc declaration, the judgment was Hayed. — Note, It was 
held in this cafe, that a leafe of the ward's land made by the queen, 
Ibefore office found, was good. T|ie ^.Hen.d.c.ib. and i^.Hen.f>.c.(^ 
{0) Set 14. 1( 35. H«D. 8. c. 5. whieh makes a devife of lands t« cmf\t% ^cAdloi %i2tBs\ 

ptft.-^ (^; Aboliflicri by u. Car. 2. c. 24. (f)'^bi(ne9efikty ^VxmtoHG&xVk w^ 

^iSUxivtnj gaiepUiy, b/4, * 5. Aon. c. i6., f. 9* 
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WitT arc, that thofe eftatcs do not extend to letfes under the fcal of the 
mg»im/i court of wards, by virtue of the 32. Hen. 8. c. I. and fo the law 
hath been conftrucd to be fince the ftatute. 

Case s. Boles againft Laflels. 

Trinity Term, 42. EliX. Roil 107. 

AnaaionwiU ACTION upon the cafe againft a ftierifF. Whereas he had 

not lie againa a -^ fued a latiiai a^inft 7. 5. direfted^to the fherifF of the county 

ihcriff for re- oi Nottingham^ which writ was delivered to the defendant, being 

iLx^itohi^h!^ then fherifF, to execute, by force whereof he arrcftcd the faid 

•dmiiicd the J* ^' and let him at large, and yet notwithftanding returned Aw- 

party to haU. guidus in prifma^ whereby he was delayed in his fuit, &c. The 

Ante, 624. defendant confeffeth the receipt of the writ, and the arrcft, but 

1^7, 59. that he afterwards let him at large upon bail, according to die 

i.RoU.Ab.Soy. 23. Hen. 6. c.9. Et hocy Wr. And hereupon the plaintiff dcraursj 

4.^c.Abr^62. bccaufe he anlwcrs not to his falfe return that he was lanptidus^tic. 

Sio<u/ 2*' — ^"^ "^"^ Court held it to be well enough ; for when he cxc- 

^'^^ cuted the writ, and took bond according to the ftatute (which he 

was compellable to do), and returned that he took him, it is not 

material to the plaintiff, although he returns languidus^ l^c. ; for 

that is only for his excufe that he had not tlic body ; and he is 

only finable by the Court if he brings not in the body, and the 

party fhall not have any remedy againft him. Whcrctorc it was 

adjudged for the defendant. 

^^"9* Blackbourn againft Michelbourn. 

Michaelmas Term, 42. i^ J^^. Eliz. Roll loj^. 

A bon<! ttken TXEBT Upon an obligation of 40I. made to the plaintiff as fhcriff 

^aflicnff^r- ±^ ^f Norwich. The defendant pleaded the 23. Hen. 6.c. lO- and 

atjSLd.c; 10 *^*^ ^y virtue of a la fit at y at the fuit of J. S. he was arrefted, and this 

h good, ai- bond was made to the pltintiff for the appearance, according to the 

though the furc- writ, by the defendant and one Afay; the defendant noriMi^ 

ti^iuve not having any thing within the county, nor being inhabitants within 

S^r^umyr ^^^ county; and fo the bond void. Wherefore, &c. It was thcrc^ 

Ante, 808. ' Upon demurred ; and now argued for the defendant, that this bond 

Poft. S6a. is not according to tlie form of the ftatute, and therefore void ; 

Voy» i9- ^^^ ^^ ought to be of perfons having fufficient within tlic county; 

I. Bac Abr. for that it is as well for the benefit of the party plaintiff, as of 

♦06, toj. the fheriff ; for otherwife the plaintiff fhould never have any 

GAlb.£x. 90. appearance; and of that opinion was Moktacue, in Divi v, 

Afanning(a). — But ALL the Court held the bond to be good 

enough, notwithftanding this exception ; for the ftatute dotk not 

make vqid any bonds, but what are made in otlicr manner, in 

oppreflion to the people, which the ftatute appoints fliall be void. 

And the words " in other manner and form" are to be intended of 

the matter of the bonds, as to the fheriff, and not for the fufficicncy 

of the fureties : and therefore, if he takes bond with one furcty, 

it is good enough, and not againft the ftatuje; and to that pur- 

pofc the precedent of Sir Gervafe Clifton s Cafe{h) was ftiewn, wiiidi 

•hr Court held to be all one with tliis cafe ; for there one oi the 

fureties was infufEcient, and here both. Wherefore rule wai 

given to have judgment entered for the plaintiff.— 5^^/^^/^ *i^ 

joitrnatur until the next Term ; and afterwards adjudged accfli^ 

ingly.— Sre Cotton v. JVall^ foj. 86a* 
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Pighton againji Bartholomew. ^^'^ «<>• 

EajUr Tirm, j^z, Elisc^ Roll 26^. 
tHROR of a judgment given in nativo habendo. The error if- ^. ifjudgmeoi 
'*-' iigned was, Becaufe the plaiiitifF, ttmport juJicii riditi^ was an aRainft an in- 
infanty and appeared by attorney, and not by guardian, or pro^ ^*rf^*"f** ^|1 
chein amy ; and the defendant pleaded thereto in nullo eft eiratum. — ^^jj ^J^^ 
The Court doubted, whetlier it could not be affigncd,the plain- Ante, 569, 
tiff at prefent being of full age, fo as his nonage could not appear Poft. 881. 
upon view. — A second error affigncd was, Becaufe judgment 3. Atk. 711. 
final was given, whereas the plaintiffnever declared, but was non- Wood'sinft.i^^ 
fuited before the declaration, ^are. Vide S. C. toft. 88 1 . 5- ^"^ly^- 

Perkinfon againji Bowman. Casi u. 

.A CTION for thefe words; ** Thou haft made falfe writings, Words aaion- 
^^ " thereby to get my land from me/' After verdift it was able. 
moved, that an aftion lay hot for thefe words : for it is not an ex- '^^' '^^- 554* 

Ercfe averment, that he forged any writings ; and falfc writings may i.Ha\tk.ch.7<S4 
c muniments without feals, for which one is not punifliable as a ^* "• 
forger.— And of tliat opinion were Gawdy and Clench. But ^^^^'J^^t\ 
Fenver e contra \ becaufe he cannot get land by them unlefi ** * 8«»747» 
they be forged writings. Adjournatur* 

Bond againji Tricket. 

Trinity Term, 43. Eliz. Roll 564. ^AtK is. 

IJEPLEVIN. upon demurrer the cafe was, That a parfon The ciaufc ia 
*^ having a benefice of the value of 81. per amum^ took a lecond "•*^*5' V^* 
benefice without any difpenfation, and the queen P^cfentcd by u^'^^^J'^^ 
lapfe. And all this being difclofed by pleading, the principal «• gighpwnd^ 

Sueftion was, it being averred that it was of the annual value of noeant the r«i/ 
1. and not averred that it was of fuch value in the queen's books, *«/««, and not 
Whether that were fufficicnt?— Popham, Gawdy, and Clench '^^''fl'^^ 
held, that it was fufficient to aver it to be of the annual value of * * * 
81. which fhall be taken to be according to the true value thereof; ^"Sv^*^^* ^f' 
although it was faid, that there hath t«en two taxations of bene- March^al! 
ficesi the one in the time of Edward the firft, the other in 
^b.Hefu 8. where the tenths and firft-fruits were given to the king ; 
and according to tliis taxation the value fhall be adjudged. But 
THE Court laid, they took not any conufance thereof, but re- 
garded only the true value. Fide 7. Eliz. Dyer^ 237. 

Secondly, It was moved, that the 21. Hen. 8. c. 13. is mif- A mif- recital tf 
xecited : for it is recited to be made at JVeJlminfler^ whereas it was ^hf.P^cc at 
begun in London ; and fo it ought to have been pleaded, unlefs ^^^^ \\^^ 
there had been divers feflions wherein bills had been figned ; as an indiamloiJ 
33. Hen. 8. Brooke " Parliam.^^ 86. — The Court faid, that as to Ante, 145. 
2iat they would advife, and fee tlie roll, whether it were fo. Et pio^j. ^^, g- 
iieo adjoitmatur. Cro. Car. 136. 

a|i« Cro.Jac.139. Hob. 310. 2. Hawk. 350. Covt^. 474. DougL 94. 1. TcnnRcp. 316* 

Percival Willoughby againft Egerton. Cais 13. 

XpRROR of a judgment in Chejier, The errors affigned, FiRST, in what man- 
*-' Becaufe, the parties being at iffiic, a venire facias was awarded ner the f;«ii># ' 
to the Iheriff; and at the day of the return it was entered, quid 'haU be award- 
^icecomes non miftt breve ; and theil the plaintiff prayed a venire facias *„ the ftcriff»' 
to the coroners, for cozenage betwixt him and the iheriiF; which andhowi}u<!g« 
Was awarded accordingly : and at the day of the trial the defea- nwnt to /orM" 
>4ant made de&ult, and judgment was given, &c. — The firft cttot^^^^*^^^^ 

Co. lib ijZ' Cro. JiCt 147, Tr. p. Paif, 41. Jcuk. 11^, CMxVl*^\\* v'^^'^V ^J*«^^^*H* 



i^ Ntichaelmas Tenri, 4J. aiid 44. Eiiz. In B. ft; 

Wxttovcnit ftccaufc that after the plaintiff had admitted tlic fherifF to exccme 
mgaifi/i xhc writ, he could not pray a venire facias to the coroners, with- 
ct«.Toji* ^^j {oxRx: cdufe de pulfne temps. — Sed non allocatur; bccatife thcrt 
was nothing done upon the iirft writ, and it is not now mateml, 
having made default; — ^A fecond error wasj Becaufe die judgment 
appears to be in 9, formedon^ upon default of the tenant: and yet 
the entry is not idea recuperet per defaltam^ as the courfe is that it 
ought to be^ — 'And as to that the Court would adrifc. £t adjeurmUun 

CAfBi4. Gceve againft Copfhil. 

Michaelmas Term, 41. ^ 42. £//«. Roll 9^: 
^^not A CTION for thefc words: " Thou art as cozertiitg a fellow 
>ftI o aa b l c > -Tl a ^^ j^j^y jg j^ ^^ country: the laft time thou w^ert undcr- 
•* fheriff, as now thOu art, thou didft ferve an execution for 
•* a neighbour of mine, and didft keep the money iri thy hands."— 
The defendant demurred : and after argument at the bar, BvSnac, 
for the plaintiff] it was adjudged malnienanty that die words were 
jhot aAionable ; for aft ;i£tion will not lie for calling one " cozen- 
•' ing fellow :**and die laft T^ords arc not actionable ; for it is not 
cxprcfled how long time he kept the mohev in his haiids, and it 
may be he kep£ it only until the return of the writ, or by the aftnt 
of die party plaintiff. It wai therefore adjildged fo^ xht defendant 

Cas. 15. . Wright n^ainjl Wheatley. 

ijcftment lies F JECTIONE FiRMiE de pomarh.^ Aft^r verdift it was mored* 
of an •r- that an ejcSment lies not thereof, no more than zpntcipefuU 

thard, but Ui a rcddat, — Sed non allocatur ; for diis adtion is but perfonal, wherein 
frMp€ it imift damages are the principal : and although it is ufual in this cafe to 
^^^^^^^^^ award znbahercfacias p^eJItonem^-^tt it is Well enough, and comprifeth 
rmrd^^ * fufficicnt ccrtauity. It was therefore adjudged for the plaintiff, 
ilnt. 162. a86. Cro. Jac..654. Palmer, 3)7. 3. Leon. 210. Scnmse, 695. 908. x< B«rr. 6i)« 
a. Etc. Ab. 16S. ft. Ld. Ray. 807. Dougl. 305. i, TcrmRciJ. 1 i. Noy, 37. 

casi x6. Burper againfl Baker* 

Trinity Term, 42. £//«. RqU 1308. 
If the ^ords of 'TTRESPASS of aflault, battery, and wounding. The dcfcn* 
• vcrdia imply 1 Jant OS to the wounding pleaded not guilty ; quoad refduum 
1^^\7(!^^tni' juftifies by warrant to arreft. The ilFue was de fon tort demefie ; 
PciV 866?^^ *"^ ^ ^^ ^^^^ ^^^ J^^y found, diat he aflaulted, beat, and wound- 
ed him de fon tort demejne, and finds not any thing upon theiffuc 
Strl^T-V* ^^^ gwiity by i^^^'f* b^t included it in the former vcrdift. And, 
LrRay!i5i8. Whether it were a good vcrdift or not? was the queftion.— Ani 
1. Wiif. 44. rcfolved to be good enough. 

C0.vp.S29. X. Term Rep. 141.-- See Hawks v. Crofton, 2. Burr. 69s. 

Case 17. Wood agaUjt Reignold, 

$lu. If a con- TpHE cafe was now moved again : and Gawdy, PopiIAAi, ariJ 
tingcnt ufe hs -*- Clenc K held, that the leafc made ( whereout the tffe did arife) 
barredbyalcafe^^as good, and fhould bind the future ufe, as a Icafe by feoftci 
{^rffTihc'con! "^^^^ ^P^^ S^^^ confidcration fhall bind cejiuy que ufe at the com- 
ilnyency hap-' ^^'^ 1^^- ^^^ ^^ ^^^^ ^^^ deftroy the whole future ufe, bit 
pens > Ihall iland for the freehold, becaufe the feilin is not changed. AikI 

Ante, 764« PoPii AM faid, that he had conferred with divers of the other Jufticcs 
2 Roll.Ab.793. at Sericants-Inn^ who agreed in this opinion. — But Fekner ^rt»- 
Cro. Jac. x68. tra ; bscaufc die leafe did not difturb the freehold : when th« ufe is 
Ojib.ufct, 116. executed, this fhall relate to the limitation, and (hall bind all 
^.B«?.Ab.3S4. jnean afts, and therefore fhall not bind xXiefeme as to her jointure 
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Burfty, an Attorney of this Court, againj Challenor. c^tt xs. 

npRESPASS of an ox taken at D. in the county of Ktnt. The ^«rc an ur«e 
-^ defendant juftifics, becaufe the land is holden of him, as of J* "^Xl^^T" 
hit manor of fVolfted in the county of Sujfex ; and that the cuftom ^ hclnaH 
there is, that every tenant ihould pay the heft beaft for an heriot, the manor. 
and that the lord might feize it in any place, &c. The iflue was Anu, iz*. 
upon the cuflom, and a venire /acias was de vlcimto of the manor ; 
and found for the plaintiff: and now exception taken, Becaufe^it 
ought to have been awarded as well from the land holden, as from 
the manor. — Sed non allocatur ; for the iflue being upon the cuftom, ^ 

the venue ihall be from the manor only : and it was thereupon 
adjudged for the plaintiff! 

Parflow againft Corn. «*iiif. 

Trinity Term^ 42. Elix^ Roll 641. 
•T^RESPASS. Upon a fpecial verdift it was found, that the The mucmx ai 
^ c|ueen made a leafe for life to the plaintiff of an houfe and ^l^Jchan in- 
land m D. in the county of Salop^ rendering rent to the hands oi^^^^^.f^^ 
the bailin of the manor, or to the receiver for the county ; with venantbc bro- 
a condition, upon non-payment of the rent within forty days, &c. ken by a le0ee 
that it fhould oe void : that a commiflion under the exchequer ft>r Tifie of the 
feal was awarded to commiflioners of. the county of Aftddlejexy to ^^'^'Jj*^*^ ^ 
enquire there of the payment of this rent; reciting therem the**"^* 
leafe to be of an houfe cnm pertinentUs^ and mentions not any 
land. The jury found, that the rent was not paid by the leflee ; 
and that the queen, upon this inquifition returned, made a new 
leafe to the defendant, who entered. Etjiy ts^c. 

Harris, for the plaintiffy moved, First, That tli:^ commif- 
lion to enquire of a rent refcrvcd upon the -leafe of an houfe cum 
pertinentiis^ is not fufficient to enquire of this leafe made of an 
houfe and land, &c. — Secondly, It is found, thatthe leflee did not 
pay it, and it may bo that it was paid by his affignees ; and fo it 
IS not precifely found as it ought to be : for if it were paid by 
liis afSgnees, the cflate is faved. — Thirdly, This inquifition 
found in Middlefcx^ and by commilfion under the exchequer feal, 
is not fufficient to find a condition broken of lands in the county- 
oi Salop upon a leafe for life, as the better opinion was in a cale 
in Eaficr Tirm^ 27. E/iz. Roll 127. in the common pleas, Knight v. 
Bnech. — PoPHAM, Clench, and Fenner {abjente Gawdy), Moor, 199^ 
agreed for all the exceptions with tlie plaintiff, and principally 5- ^o* 54- ^^ 
for the lafl : for it being a leafe for life, the queen cannot be en- ^^ *5>- 
titled thereto, unlefs by office found in its pH-oper county to avoid u^\ J°* 
it. But ijQch a condition refer^'cd upon a leafe for years may be 
found by office in another county ; and it is but an office to in- 
form the queen, which, in w^hatfoever county found, is fufficient : An»9 aiju^ 
and tliis difference was agreed by all the Juftices in the cafe of 
Sir Thomas Hennage. Whereupon it was adjudged for the plaintiff. 

Kilbourn againjl Trot. Caik to. 

XpRkOR of a judgment in the common pleas, in zfclre facias ^rarianeete 
^ t^oA bail^ The error afllgned, Becaufe the aftion was brought the fum be- 

tv/een xhtftitg 
fitUi aga!nft bad], and thi rwort tfiiaft Uif princi^l^ k facdU 
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KiLBovim for 23L i8s. and the bail was bound in a rcconurance of 23I. iSs. 

miaifiji according to the courfc of the Court. The judgment being againft 

ijioT. ^j^^ principal, and he not rendering his body, z/cire facias iffued 

againft the bail» fuppoiing it to be for 23I. los. 8d. and fo mif- 

took the fum. — Andf for this variance it was held to be a xnaoifeft 

crrori and not amendable. Wherefore it was reverfed. 

fc^.ij,. Atwatcrs agawjl Birt* 

A feoffment to p" JECTIONE FIRMiE. Upon a fpccial verdift Ac cafe was, 
«f:s, Willi a -^^ One Robert Stant$ny feifed in fee of the land in queftion, in- 
»«ovt»o, that feoffed thereof Thomas Molyns and three others, to the uft of him* 
•" ^^r'ce ""* ^^^^ ^^^ ''*^' *"^ **^^'' ^^ ^^^ ^'^ ^^ Richard his fccond fon in tail, 
and procuring remainder to Georgt his cldeft fon in tail, remainder to his rig^t heirs; 
the aflcnt of with a PROVISO, ** That if he paid twelvepcnce at anytime to the 
dMrfedll^et, *♦ faid Thomas Molyns^ and the three others, and good and fuf- 
tbe ufei ihouid i* ficicnt caufe was (hewed unto tliem by the (aid Robert Staxtm 
^znlTtb^' " ^^ ^^^^^ ^^ *^ ^^^^^ ^y J^i^^^rJ the fon, and that fo by the 
tji tLreforcif *' f^*d Thomas Molpts^ and tlirec otliers f reciting their fiamesj^ihfil 
cue gf them die, '' bc thought convenient, that then the aforeiaid ufes iball ceafe, 
ferformance to «« and then to bc to tlie ufe of him and his heirs.'* One of the 
fa«fa7^'''"^ four feoffees died ; Rabert Stanton paid the twelvepcnce to the othff 
iwcatilmT * ^^^^^^9 and Ihcwed caufe of abufc by Richard his fon, which was 
approval by the three. He then declares by a new deed, dut 
iiw**\s the faid Thomas Molyns and the other two feo^es, for good con'- 

s. RoiLAb.262. (ideration expreifed in the deed, Ihould ftand feifed of the find 
Lane, 119.' land, to the ufe of himfelf for life, and after to new uies, &e. 
ft. Co. 33. and, Whether thefe ufes ihould take effeft or not? was the 
Invent. 179. queftion. 

**y- *39- First, Whether this be a good revocation of the firft ufes, 

one of the feoffees being dead ? 

Secondly, Admitting that they are revoked* Whether it bc 1 
good new limitation of the laft ufes ? 
Mktc^ 16. As to the FIRST, ALL THB CouRT refolved, that it wm 

* not a good revocation ; for it is but an authority which is 

given to revoke, and it is to be done by the awnt of die 
four; and any of tliem being dead, the authority is deter- 
mined, and (ball not furvive. And for this reafon, as Popham 
faid, the common law before tlie ftatute of 21. thm. 8. 0.4. 
was, that if one devifed his land to four to fell, and one of tbeiii 
dies, the furvivors, becaufe they have an intereft, may ftll : but if 
he had devifed that three fhould (ell his land, and one of tfadQ 
dies, the furvivors, becaufe they have but a mere authority, caa- 
. not fell, nd^ 40. Edw. 3. pL 16. 2. Eliz. Dj^^ 177. 189. ai7» 
^J^ ufel' Secondly, Admitting that the firft ufes are well revoked ; vet 
revsM, rouft ^^^y beld, that this fecond indenture is not a fufficient limitaooo 
purfue the on- of the new ufes, and raifing of them : for although the confide* 
final power, ration therein be fufficient, vlx. blood and affedion, yet hedodi 
Dyer, 96. a. . not covenant to raife them out of his own poflefEon ; but Atf 
I. Vent. 19S. his feoffees (hall be feifed, &c. and none other but them (hall fbnd 
feifed ; and he hath not any feoffees, and therefore no ufe can arife. 
And although it were faid, that it (hall be expounded as a willf 
according to the intent of tl)c parties, forafmuch as he hath not 
feoffees, that he himfelf (hall be feifed, &c. it (hall not'be foin 
conftruAion of deeds ; and fo there did not any ufes arife, and 
therefore the \effot o? the ifUlntiff hath not any title.^^ Where- 
upon it was adju^^cd 5oi xiox d^fevAi»x* 



Michaelmas Term, ^ *^* 

1.3. and 44. Eliz. In the Common Pleas* 

Sir Edmund Anderfon, Knt. Chief Juji tec. 
Thomas Walmfley, Efq. 1 ~ 

George Kingfmil, Efq. \ Jujlicei. 
Peter Warbcrton, Efq. J 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt. Solicitor General 4 

Purfand agatnft Whytier. CAitt. 

^ETINUE for an obligation of 200I. The defendant pleads, The uncertainty 

that the obligor and obligee delivered it unto himyj^^ certh of a plea thai 
dltionibus cnftodtend. and he knows not whether tliey be per- " ^ ^^ ^*' 
med, and prays garnilhment, &c. The plaintiff traverfes, that «\tr^7cw/- 
)vas not delivered fuh certis conditionibusy bfc, ; and tlicy were «« umibus;' is 
reupon at iflue ; and found for the plaintiff. It was moved in helped by the 
eft of judgment, that the trial was ill, for the ifluc/?/^ certis condi- ^tatutet. 
ubus is unccrtoin ; as alfo, becaufe tliere was not garnifliment 
ore the trial of the iflue. — Sed non allocantur ; for as to tlic iflue, 
s helped by tlie ftatute of jeofails. Wherefore rule was given 
Lt judgment fhould be entered for the plaintiff. 

Robins agatnft Franks, Qaix%. 

Trinity Ternty 43. £//«. Roll 2061. 
CTION for thefe words : " Thou art a rogue, and a thief.'^ words aaioa* 
^ After vcrdiA it was moved in arrcft of judgment, that an ad- able. 
n lies not for thefe words, for they are too general. — But the 
>URT held, that for the word " thief*' it is maintainable, unleffs "•^*y™- 7««t 
>e coupled with other words, which prove it to be no felony in- 
idcd. Wherefore it was adjudged for the plaintiff. • 

Garford and his Wife agauiji Clerk and his Wife. ^^»» > 

CTION ; for that the defendant's wife fpakc of the wife of the In an aaion-for 
^ YhinixS quadam falfa €t fcandalofa verba^ quorum tenor fequitttr ^^'^^^'^* '^ 
hiecverba\ ** Thou art an arrant v/hore, and an old worm-eaten r*"n^^*^* 
jade, and one of thy fides hath been eaten out with the pox." the dcitetulf ' 
ic defendants pleaded not guilty ; and found againft them. And fpokcth«worl*. 
i¥as moved in arreft of judgment, that the words (hould not 1. Keb. i-Ji.* 
lintain an aftion ; and that the declaration was not godd, be- 3. Le^* 3^8i 
ifc it is not an exprefs allegation that fhc fpakc the fame v/ords. 4- a»c»Ab. 511. 
And for this caufe the whole Court held the declaration to 
ill ; for fomething might be omitted in the quorum trnor, tSfi\ ' 

iich was within the v/oids, which would caufe the words not to 
actionable/, and although it be an ufual courfc to plead a deed 
record ct4Jus tenor ^isfc. that is bccaufo the deed or record might scc i.Tcr.Rep, 
viewed whether it agrees with the recital. Wherefore the judg- 473. 
nt was ftay<d. But as to the wprds themfclvcs, Tji£ Court 
[d them to be a£tionable. 

BRO. ELKZ.PART tir ' L 11 lUddlcfdea 
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casi 4. Riddlefden agaivfi Cicely Wogan, alias dicl. Cicely, ktc 

Wife of John Inglebert. 

Trinity Tet'm ,43- Elix . Roll 145. 
A marriasc "TvEBT Upon an obligation. The defendant pleaded, that at the 
fthen a fomwr -L^ time of the making of tlic bond fhc was ^\{ttoJahnIngltbert^ 
halbandorwifc^yj^Qj^j vet in plena vita exi/iit ; et fic non ejl fatlum, lie. The 
well iw "ho plaintiff fhcws, how that after this bond made there was a fuit in 



as w 



fpiritoai as tlie the fpiritual court concerning the marriage between the faid hiU- 
common hw ; hat and the defendant ; and for that he had another wife alive at 
and ihcy are not x\^t time of the efpoufals with the defendant, the defendant's mar- 
wifc!?//iS« riage was* by fcntence adjudged void and to be null ; and avers the 
w c ija •. j.^^ of the firft wife at the time of the fccond marriage with the dc- 
''^o"-A'*'340* fcndant. — And it was hereupon demurred: and adjudged for die 
»^s ll^^M plaifitiff ; for this divorce is but declaratory, becaufe the maniage 
3. Dae, Ab. 304. ^'as merely void, and therefore there needed not any fuch fcntence 
of divorce ; for it was void ah initio^ and flie always folc. Where- 
fore it was adjudged for the plaintiff. 

Cask 5. Barnes a^^ahift Greenwel. 

Trinity Term f 43, Eliz, RoUld^y* 
An award mnft T>EBT Upon an oblijration, conditioned to fland to the award <rf 
be final; bytif ^^ certain pcrfons ot all fuits, quarrels, and controvcrlics, (hrrol 
it decides all .^j^j depending, until tlic day of the date of tlie bond (which wai 
fhc"d"y MoTt 4^^ Si'ptemher 42. Eliz.), fo as the award be made of the prenufe 
that on which before fuch a day. The defendant pleadec, quod mJlum fecit ar^' 
the fubminrion triifMy Uc, The plaintiff (hews, that tliey made an award of all 
3s dated, it fliall matters until the third day of September, And hereupon iffue wai 
not be intended j^ij^^j jj^^t HO fuch award, &c. and found for tlie plaintiff. And 

that any new i ' , . n r • 1 1 t • 1 ■ 

controvcjCy '^ ^as now moved m arreft of judgment, that this arbitrament 
arofc in ihc w.TS void, l)ec3ufe they had not purfued their authority, which w« 
mcantinic. to make an end of all matters until the fouftli day of Septtmkr\ 
p"rt VfT' ^*^' *"^ ^^^y made their award only of matters until tlie tliird day of 

Stptemkr\ and there is not any averment taken that tlicfewert 
i.Roll.Ab.245. jjjj |.j^^ matters depending at the time of the obligation made.— 
ifar. Arb. 186. ^^^ '''"^ CovRT held it to be well enough ; for ** wit» depending 
Nob!s9o. 199. cannot be, unlefs they had been in fuit before the fourth day;:fct 
Cro. Car. 21 6. it cannot be faid to be becun and dqjcnding all upon the fame day; 
Cro. Jac. 353. jmj jj (j^all not be intended that there were any other matters de- 
Jioor 88c. pnding, unlcfs they had been Ihcwn. But if arbitrators awardfof 
1. Co. 98. a. one thing, and fay that they will not meddle with tlie reft, all is 
6. Mod. a.31. void, becaufe they have not purl\icd their autliority. Wherefoift 

it was adjudged for the plaintiff.. 

Ca9f. 6. Godfrey aj^awft Woodward and Woodward, Executors. 

Heading. TNEBT Upon an obligation of lool. One of the defendants was 

J. Wcods Con. -^^ outlawed. Tlie oriier pleaded, that he who wai? outlawed w* 

»3^. made executor, and folcly proved the will, and adiiiinrftered ; awl 

that the defendant, as fervant to him, took dircrs of the trft«t>r's 

goods by his deliver;', and by his appointment had fold thefli» 

AR'^Qj^KHor that he adminiilered as executor, or m any otbff. 

tranucr — It was tlicreupon demurred : and adjudged to be an Hi 

/ pta; 
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plea, bccaufe he doth not fay that he rcfufed before the ordinan% Conrnr 
norconfellcth any adminiftration ; for that which lie confefleth is <'S'^i»]fl 

not any adminiftration, and fo no anfwer to the plaintiff. Where- ^'^"JJ^'^^*''* 

fore it was adjudged for the plaintiff. WoomvAno. 
Clerk agahift Palady. Case 7. 

Trinity Terrrty 40. Elix, Roll 544. 

A SSUMPSTT. In confideration that he would permit the dc- ^fump^t svin 
^^ fendant to enjoy fuch land for a year, the defendant afTumed ""^ i<^ »'or "^"t- 
ro give ten pounds unto him for that year: and alledgeth in faft, Ante, 242. 786. 
that the defendant enjoyed it by his pernjiffion, &c. After verdift Vide i. Com, 
it was moved in arreft of judgment, that the aftion lay not, becaufc ^*^' *'^*- 
it is not Ihcwn what right or title he had to the land 'to licenfc the ^* ^'**^' ^^' '^* 
defendant to enjoy it, othen^nfe there is not any confideration or*' 
raufe of aftion.— And fortius caufe the Court held it to be ill; 
» alfo, for that if it had been fufficientiy alledgcd, then it had 
been a demife and an aftion of debt, and not an ajfumpjit had tlien 
lain upon it. Wherefore the judgment was ftaycd. 

Harvey a(j;aiiijl Newlyn. Ca$l g, 

Trinity Ttrm, 43. Elisc, Roll 1 842. 

A CTION upon the cafe. Whereas Sir yttmrs ^U'mgton was The vendee ot 
■^^ feifed in fee of the manor of Milbourn^ and of another manor, a "^anor may 
and granted to the plaintiff by deed to be his bailiff of the faid ^'^charge any 
manor for his life, and that the defendant had dillurbedhim in the ^ to^n^cfflcs* 
faid office, t/s. in his collefting of rents, t/z. of the rents of J, whhoui fee " 
and Z). {^i\ The defendant confeffeth the fcilin of Sir James Al- iheiein b> tlit 
(injruny and his grant to the plaintiff ; but that afterwards he fold ^"''n<*«r. 
the faid manor to J. ,S. who appointed the defendant to be bailiff 
there, whereupon he coUcfted the rents, ^c. It was thereupon 
demurred. — And all the Court were of opinion, that the pur- 
chafcr of the m«incrs might difcharge the plaintiff and revoke that 
grant, although it were for hfc ; becaul'e he flieweth not that there 
was anv fee granted for" the execution thereof, nor thr.t he had 
any other profits by excrcifing of it ; for without profit it is but 
an office of trouble, and then the plaintiff hath not any taufe to 
complain when he hath not any lofs ; but if he were to have had Ante, ^^5. 6, 
a fee, or other profit in certain for executing thereof, it had been 
otlierwife. Wherefore it was adjudged for the defendant. 

Gibfon j^cunjl Brook, Executor of Brook. Case 9. 

Trinity Tenny j^^. Eliz, Roll I Sz 2, 
T^EBT. Upon demurrer the cafe was, Cil;fo/i had a judgment if afihc/.iami 
•■^ againft Brook as executor, to recover 6ol. ck botis trjlatoris^ and bciirurdonaWc 
61. for damat^es rle bonis tcjUiior'i>, //, C5V. Et fi non de bz)u: prcpriis, '^^J^'"''-'''^ ^^^"-^ 
VV hereupon ^Jienjacms was awarded, and the Iherijt returned ftuHa g^d the ihcriff 
balct homu And afterwards upon a ttjhitum tliat the executor had rctMriyj\i'tj\d, 
ailets in London the day of the writ purchafcd, which he had lince tl;cextcutor 
wafted, a fpccial/r/v'/zm/j was awaidcd to the ihcriff of London to ^^> W'^j'' ^^ 
enquire tlicrcof ; who returned an inquif.tion, wlioreby it whs au^^^vcnJJ^' 
found that he had affcts upon the day of the wrir purchafcd, and ia/u-nt, 
that he had wafted them ; whereupon a fdre jiu'un was awarded PoiLSSC. 

Anie, 5,3. 
t>w«ii,f3t. Cro.Cir. jr9- S»7» Jof»«,4i8. Noy,7, Strange,44o. x.C;m. 01)5.256. Cgwp. 293* 
I. Tttm Hep. 462. 

JL II a %.^7i\Y\Sc 
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r:«i'.oN ai;ainft the executor, quare cxccut':o:icm hahnc n*^ debet de boi:is fr> 
■•.•-"v^ pyi}: cit'ftKcImiis, The defendant quoad the 61. for the damages 
coi>fclIcd the p la ii\rilF ought to have execution i and quoad the 6cl. 
quwd [HChc lul'hifu/havit before the day of the firft writ purchafed, rt 
quod 7ion convntit hona^ ts'r. tui ujum Juum propriNm.''— And it ^U 
foA,f:72. 4S. hereupon demurred : and rcfolved, that this return and inquiiition 
taken by the ihcrifF (liall not conchide him, but that he may well 
traverle it; for otlicrw'ife be Ihould be without remedy : for be 
cannot have an a£lion upon the cafe againll tlK fl>eriff, for he onlv 
l-eturncd that which was found by the jury: and an attaint lietli 
not, becaufe it is hut an inqueft of office, and he is brought in by 
I /'tire faciiia to anfwer, and other anfwer he cannot have. 

As to the doublenefs of the plea, whereto exception was taken, it 
^•as held to l^ fingle enough ; for there are two matters objefted unto 
])im, both which he ought to anfwer ; and die plaintiff hatli elec- 
tion to take ilfuf upon any of tliein. Wherefore it was adjudged 
for the defendant. 

N o r i: , 'V hat the cafe of IVajlney v. H Tyltmore^ in 33. Eliz. B, R$ 
was cited to be adjudged accordingly. 

^As» 10. Johnfon a^ainjl Burton and Shut, 

Irinity Tut/if 43. Eliz, R0II 104 I. 
A iuilificiiion rrRE5PASS of batterv in fuch a parilh and ifi-ard in LwdcM. 
auil^Conhc '^'^? defendant juftifies in the county of Cambrid^r, and ar- 

rhcriff murt cr*. Tufting him there by warrant from the (herifF thefe, and traverfctb 
vtmcihecoumy. tile battery in the parilh and ward in the county mentioned.— And 
Ai>M, 842. for this caufe it was demurred : and adjudged tor the plaintiiF, that 
4. Co. 14. h. the travcrfc was ill to travcrfe the place ; but he ought to have tra- 
5.Com.Di«.i!9. vcrfcd thecounty, 

^^*' "• Auften t7(!^ri/,ift Willward and Two Others. 

Hilary Tertn^ 4-^. ^//c. Roll 1 694. 

Inmfp.fs '7^RK8PASSofbartcVv. Two of the defendants plead ^.- /J;r /rA 
li oneplciuia not .A'"'' ^' '*"' ''^- ^ **^' third pleaded not gurltv, Botli illues were 

guilty, and the fotmd for the plaintiff, and fc\cral damages found againft them, 
rtiKT juftities, who pleaded fcvcrally.— And ruled to Ix) ill: for it is one joint and 
fcvL^air*ain?'^ entire oflTcrtcc by the plaintiff's aftion ; and when all are found 
il^*ii »^ bid!' c^"5'Jy guilty, the damages ought to have been entire. But if in 
Ti.'co 6 b ^''*-*^P^*^ againll divers the one he found guilty in part, and the 
CTo. isc. I li. others in all, there the damages fhall be feveral. ' 2. Hen. 4. pL 11. 
•;S4. ^Cro.Car. 55.243. Cai:*..!^. i.RoU.Rcp. ji. Hob. 6^ Str- 421. 9x0. s.Burr.irji. IXHISL377. 

Cam li. Monnop agai'fijl Thomas. 

Eajhr Tirm, 43. £//«. Roll 837. 
r:ribm\vhrwCTe Q^.^^^^'^^ deliverance upon a diftrefs taken for an amercement 
-itt«fonin;»Jcci . ^" ^ ^^^^' 1 he parties were at illue, whether C and H. were 
C.uU b« tried by offorcitc*,, ^ufJiT />» udi^lar^ and tried prr pais. And -for this caufc 
ihr record, and exception taken ; for it was faid that it ouglit to have l>cen ti.^dbf 
»..fhyihccouD- ti,^, rccoM.— And of that opinion was the Court upon ihelirit 
# o inDlr 1-^ "^o^'o»>» InvaiiU- a lect is a court of record [a). HJe 27. i/«.i. 

W.Iuncs ioi,Kitch.«;i. SfPan5e,?47. rit2g.io>. 1. Dar. K.B.114. Scd vide ante, 141. Moor.59i 
r.uh 4, 5. BI.Com. -s. i. B.C. Ab. j,«. c. Cora. Dij. 176. (a] U the fine to beai cftror-^ 
rw 4fi,j pa,d, m rrn t«M ndl Ut «» ttnwv* Uk rti«tL t. T«ai JUp. 1S4. Scd fide i. Jiacd. I'.y 
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Taylor a^ainfr How. ^^?' *3* 

ACTION fortliefe words: ** He,** ixnukndo the plaintiff ^ " is In a dcclaraiiwi 
" not worthy the office of a conftablc ; tor Jic ai)cl his com- ^°'' ^^''^l}^^' 
^ pany^ tlie laft time he was coiillabic, ftole <>vc of luy fwin^ iiid i|^*,y (^^^ ,*!,<. 
'* cattUcin." — After verdift for the plaintiff, it was moved by words were ftn). 
Yel VERTON that the declaration was not fafficicnt ; for the words, ken imp ^efert4 
•* he is not worthy, &c." may be fpokcn of any other, and the in- " '"'<'^'" *»'*•- 
nuendo will not help it; alfo he doth not fay that he fpakc the words '^'^^^ g^j 
in frafcniia et anditu alicntm^ and if it were otherwife it is not any 
flandcr.— But all the CorRT held, that the aftion well lay, foV ^/ ^^""^^^l'^. 
** bic ef ille'* raalcc a deraonftration what perfon he intended ; and " 
It is alfo alfedgcd, that he fpake cin" qmrcntc thofe words, &c, 
Th^ words alfo quod palam et publlce promulgavit imply, quod fwt 
in pmfihtid €t auditUy ^c, ; for it is not palam ^ unlcf;; it be in 
pnefcntia €t audltu aiiorum, . Wherefore it was adjudged for the 
plaintift'. 

Johnfon agatfifi Barley. Case 14, 

/GRANTEE for life of a reiit lakes a leafe for five years of the Diftrcfi for rent. 
^^ land ; the five years expire : the qucftion was, Wlicther the 
grantee might afterwards diftra in for the arrearages incurred during 
the iiYe years ? — And all the Court held tliat he could not. 

Sir Hugh Portman a^ainft Sir Gervafe Clifton. Case 15. 

TT was held by the whole Court, that upon a warranty a^ainft ** D.«/rim|>ncf 
-*• feoffor and his heirs, or J. S. and his heirs, or the (rra'ndKath«r ^ s^'^^^r^l ^ar- 
or great-grandfather of the feoffor and his heirs, no ivanantia p^^^^g^ 
chat tar lies, unlefs that ded't be within the deed, which implies *'^ v » ^\ 
general warranty. hg"^' " ' 

4. Co. So. Co. Lit. 3S4. Jl. 

Goodman tj^^ii'injl Fountain. Case 16. 

Hilary Term, j^i. Eliz. Roll 2 -jog. 
A SSl^MPSIT. ^Vhereas on 2. Ju/w 42. Eliz, in confideration of ^n award that 
-^^ 6d. given by the one to the other, they allumed, &c. to ttand de afup^af^^^ 
to the award of J. S, for all matters and controverfies depending w'/^tail comro- 
between them, fo as tlie award be made before the laft day of Sip- ^'*'l?*^*^^'^ 
icmbar following: and alledges in fad, that J. S, 20th Septemlnr^ ihouVh it doci 
42. Eiiz, made an award dc et fulcra pntmiJIiSy viz. that all aftions not idbaip 
and ccntrovcrfics betwixt them Ihould ccafe, and the one Ihould il»cm to tltc timf 
^ay to the other 40s. &c. Upon non affumpjit pleaded, and found °^*^'^'^**"*'^" • 
jor the plaintiff, it v.as moved in arrell of judgment, that this ar- J°J*^*^ ^ 
bitration was void, becaufc the award is made of more than was %^%* '^ 
fubmitted ; for nothing was fubmittcd but the aftionsand contro- ,,|tolkAbux^8* 
vcrfies depending at the day of the fnhmijfion^ and they have made an j.* Co. 97. 
award for controvcrfies dependnig at the day of the awards which 10. Co. i3i, 
is long time after. — But without argument (^/i^/fw/r Anderson) ^'^^J*^**^* 
it was rcfolvcd to be good ; becaufe it is de et /]/pra pramiffisj which Ia}P' g 
were the things whereof the fubmiffion was ; and although the 1. Mod. ^i^'. 
award feemeth to extend to more than the fubmiffion, yet tlw i.Ld,Ray.963, 
words de et fupra pnemijfn reftrain it to the thing fubmitted. «• S«Jk. 70^ 
^Vhci'efor? \i was jidjudgcd for the plaintiff, 3. Lcz^inz, 188. *• TennR^^ 

L U 3 Cattoa 
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Case If. Cotton agdhfl Wale. 

ffilary Term, 38. Eliz. Roll 1603. 

A bail boMd l^EBT upon an obligation of 40I. made unto the phintifF, (he 

^"^L^a^ffl rifFof the county of ^^wAW^/^r, for the appearance of a ftrangcr 

XhJmJlfcj^cu ^^^^^c<i \jpon a crtptas out of the common pleas. The defendiit 

and for appear- plcaded the 23. //tvf. 6. c. ID. and that he had not fufficient within 

ancc at the day j the fan)e county, and therefore the bond was void. — It was thcit- 

but one furety upon demurred : and after argument the obligation was adjudged to 

^\xt\^T^^ ^ E^^^ enough ; for at the common law the fheriff was not com- 

in .'i»c county, pcli^blc to take bail of any : ^nd the ftatutc compels him to let to 

--^ntc, 460.6Z4. bail, fo as fureties fufficient within the fame county be tendered 

<>73.8o8.852. him : but that is for his own indemnitv, that he may have the 

Moor, 636. body of the prifoner at the day, otherwite he is Rmerceafeic, and be 

r. And. 175, by this n^e^s may have rccompcnce againft the fureties; fotlvc 

^ B '* h fufficicncy of the fureties is only for his benefit, which he may 

ttr^'LtV^^ waive, if he pleafe, and may take wh^t other furoty he thinks fit- 

Ip3, ' ^^ ^^"^Z^. And therefore it hath been adjudged, that if he takes but 

one furety, it is well enough, and that is the benefit of the party 

.arretted ; ai)d therefore it is not reafon th^t thp obligation (hoald 

be void for this caufe : and the llatute is, that anv obliguion 

taken in any other form than is tliere pr^fcpibed, ibnll be void for 

this caufe. And within theftatute are throe forms to bcobfcrvcd: 

Firjl, That it (hall be made to the fherifF himfelf ; 

Secondly^ That it fliall be made unto him by the name of his 
office; 

Thirdly^ That it fliall be only for appearance at the day. 

But herp the fufficiency of the furety is matter, and not form; 
for defcft whereof the llatute wills not that the obligation ihouM 
be void. — Wherefore it was adjudged for the plaintiff. Vide ohU 
Clyjton V. /f *'^i <^W Blacibourn ^^ AficbMourtty page 852. 

c#sB 28. Cooper ^^^2/V{y? Gooderich. 

Trinity Term, 40. Eliz, Roll 1259. 

A Granger may *D EPLEVIN. Upon a fpccial verdift the cafe was. The defen- 
reccivL- a deed -T^ daiit, as bailiff of the maftcr and fellows of limmanuel college, 
to^the ufe of a niade conufance for rent granted unto them in fee by indenture. 
vfitho'ut letter The ifliic w^j mn canccjftt \ and the jury found that the grantor 
pf attorney J 3|nd gtanted it by the deed, and delivered that deed toa ftranger to their 
if •! iy fc*. ihe ufe, and they fcalcl the counterpart of that indenture : thequeftion 
ia^rco'ft* ^ '^ ^^^' Whether a ftranger, without letter of attorney from them to 
tion.'^^"* ^ "*' receive itj raig^t receive the deed to their ufe ? — And it was^hcld 
by ALL THE Court that he might, and that this fealing of the 
1. V 00c « Con. counterpart wa^ a fufficient agreement, and as well as if they had 
mate ;i letter ot attorney ; and if they had not fealed the counter- 
part, l.ut -. 'wrought a'^. aftion unon it. that had made the grant 
pcrfcft. Wherefore it was adjudged for the defendant 
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Lewes againjl Ridge. Cas« 



»f- 



Trinity Term t 4.^, Eliz. Roll i\oi, 
/COVENANT. The defendant, being feifcdof-land in fee, let it AnamgncclhaU 
^^ for life, remainder for life, rendering rent. He afterwards ac- ^^'y^^^^*" **' 
knowledgcd a ftatute; and after that by indenture bargained and b^Jii^f^vc- 
fold the reverfion ; and covenanted with the bargainee, his heirs, nam before his 
and aflxgns, that it fhould be difcharged within two years of all own time. 
ftatutes, charges, and incumbrances, excepting the ellates for life. ^.^con. 31. 
The ftatute is extended, and thereupon this rcverfion and rent 2, vt-nt. 17S. 
was extended. The bargainee grants this rcverfion to the plaintiff, i.H.'ii.Rep. So^ 
who, for not difcharging of this ftatute, brings covenant. And '^^"j,^'^*^' 
all this matter being difclofed by the count, it was thereupon de- ^';,Jg). /gl^I^g. 
murred. Thequellion principally iiupvcd was, Whether the plain- 
tiff, as aftignee, Ihall have benefit of this covenant made to the bar* 
gainee by the common law, or by the 32. Hen. 8. c. 34. ? — But bc- 
caufc the covenant was broken ocfore the plaintiff's purchafc, the 
land being then in 'extent, and fo a thio^ in aAion, which could 
not be transferred over, it was adjudged tor the defendant that the 
a&ienwas not maintainable againft him. 

And here the Court held clearly, that the ^2. Hen, 8. c. 34. The 31. ffr«.s. 
doth not extend to, covenants upon cttates in tec or in tail, but *^» 5*- <***» "<>^ 
only upon leafes made for life or for years, and therefore this af- ^f^'^^ ©Mn wit 
fignce was out of the ftatute. But for the other matter principally ^ . . 
U was adjudged «/>/ra. • ,.Bac. akj;;?. 

I, Wood's Coo, 380. 3. Tcfoi Rep. 39^. 

Brome ngainjl Carr. Caie 20. 

Hilary Term^ 42. £//«. Roll 62 1. 
17 JECTIONE FlRMiE upon a leafc of one Thimblcthorp, Upon In ejeamcnt, « 
*-' not guilty pleaded, a fpecial verdift was found, that it was co- ^'f^ "' ^ '^t''^'*« 
vcnanted by indenture, that a fine fhould be levied of fuch land to "^^^^^^^'^^ '" 
the ufe oi Ih'imbUthorpy upon condition that if he paid not fuch a ^* *"" *' 
fum upon fuch a day, it Ihould be to the ufe of Chetham and ^^o. Lit. 225. b. 
his heirs. The line was levied, and before the day of payment \^q^^\,i-j^ ^^^ 
Chabam releafed to ThimbUtkorp all his right in the land and all 
demands : but they found that the releafe itfelf wasnot fhewn un- 
to them, but a copy thereof; and. Whether the finding of this re- 
leafe by the jury m this manner (it not being fhewn unto them) 
were good, or not r was the principal queflion,— And all THii 
Court held, that this releafe might well be found in this manner 
to defend a poflclfion, as tenant in dower may plead a releafe to her 
baron without fhewing it ; and the jury in aflifc may find a condi- 
tion for the avoiding of a freehold without deed. 

A Second Qjtestion was. Whether this releafe by Cbctham 
before the condition broken be fuflScicnt to difchargc tlie future ufo 
tQ Lhfthum ? ^i^re 7. Hen. 5. pi. 5, 



LIU More 
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CASt tU 



Debt lies upon 
a bond, condi- 
tioncd to deliver 
certain goods on 
aparticuUrday, 
•rtopayji mugb 
for tUm a* a 
tlMrdf»'tfonjhali 
./fr, altliougli no 
valuation was 
previou fly made. 
-Ante, 398. 716. 

Moor, 645. 

1. Leon. 229. 
j.Roll.Al).4io. 
3. Lev. 411. 
Show. P.C. 76. 

2. Vern. 588. 
1. Mod. 264. 
2f Mod. 200. 

3. Mod. 2^4. 
J. Vtz. 503. 
Brown** i». C. 
57« 60. 

J, Peer. WilU 

X90. 

?c. Mod. 133. 

Dougl. 685. 



More and Baker agatnjl Morecomb* 

Trinity I'erm, 43, Elix. Roll 1 1 ^q, 
"pVEBT upon an oblig4tJon, conditioned to deliver to the plaintiff 
-*^ before fuch a Fcaft fuch a fliip, and all the tackling thereto, or 
in default thereof to pay at tlie fame Feaft fuch afum as JohnNinis 
and J. S. fl^all value them to be worth. The defendant pleaded, that 
before the faid Feaft the faid 7. Norris and J. S. did not make any 
valuation of them. — It was thereupon demurred: and refolvcdby 
ALL THE Court for the plaintiff; for although he hath eledion 
to do tlic one or tlie other, yet the condition being for his benefit, 
he ought to provide that the value Ihould be af&Hcd, otherwifc 
hp is to deliver the goods themfelves ; for if one be obliged to 
make fuch an affurance of fuch land as the counfel of the G4)Iigee 
before fuch a day ihall advife, or to pay there ind then xool. if the 
counfel devife not any affurance, he ought to pay the lool. for it 
being to his advantage when it is performed, he ought to provide 
that he performs the one. — And Walmsley faid. If one be 
obliged to pay 20I. before the firft day of Afa)\ or to marry A S, 
before tl)c iirft day of Ju^uft next enfuing, if he doth not pay the 
20I. before tlie firft day of May, and j1, S, dies before the firft day 
of Au^iijl, fo as the condition is become impofliblc by the aft of 
God in this part, yet the obligation is forfeited, becaufc he hath 
undertaken to perform the one of them ; and it was his folly that 
he did not perform it when it was in his power and eleftion to 
have done it." Wherefore, &c. — And afterwards it was adjudged 
for the plaintiff. V'idt Lamb v. Brownwtnt^ antCj 716. 



Case 22. 



Thceffcftand 
operation ot a 
forciiil warran- 
ty. 
Ante, S6i. 

JJutkr's rote 
(0 Co. Lit. 
^H. a. 



Rant againji Cock, 

Micbarlmas Tenity 43. ^ 44. Eliz. Roll 226. 
T^TTARRANTIA CHARTS. And counts upon the warrant 
^^ of cii'eli ct L'omcjp tanium. The defendant demanded oyer of the 
dee^ ; and it appears that in tlie deed there is alfo a fpcdal 'xutrranty 
againft the tcoftbr and his heirs, and againft the heirs and affigns 
of tliQ father of the feoffor. It was demurred upon the count 
I'lic queftioh was, Whether the fpecial warranty fliall controui 
the generality and expound it, or not? — And it was refolvcd that 
It Ihould not ? Wherefore it was adjudged for the plaintiff. 
See 4. Ann. c. 16. f. ai. 



Casi I. 



^lichaelmas Term, 43. l^ 44. Elix.'^Iu the Excheq^n CJbam^cr. 

John ]\$Qrgan Wolf ^gaififl Stepney, 

Hilary Term, 42. Eliz. Roll 6g^, 
TERROR pf a judgment in an adion upon the cafe for words. 
The error affigned was, Bccaufe the aftion was brought 
againft John Morgan ff'olfy and the judgment was, quid rcatfod 



A writ was 
ap.ninft John 

the judgment 

fuod recuperet x,tr;ui pr^di{Jum Morganum ; and it wai amended. 

Cro?l"^^j ^^'' 3^1- 65;;. Hutt. 41. BroVvni; 56. Ray. 59. 



Ante, 400. 497, 
Conb. 64 



Hob. 3XT- 



Cro. Car. 594- 

vrfif 
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vtrfus pra^d't^um Morganum ; wliereas tliat was neither his Wotr * 
chriftian nor I'urname ; for Johafints Morgan is his chriftian name, *jr«*?^ ' 
and IVolf is his furname. — But all the Justices, except An- '"^•'"« 
DERSON and Walmsley (who held it to be error for this caufe), 4. Mod. 371. 
refolvcd it to be well enough ; for it is his name whereby he is ii. Mod, 384^ 
known, and parcel of his furname, or his entire furname; and *-^^'*- "3** 
fVo!f is but an addition ; and therefore good enough, and judg-^^* " t[ 
nacnt well given. And if it were not good, it is clear that it is 
amendable : for it is but the fault of the clerk, which is amendable 
by the common law, or at Icaftwife by the i. Hen. 6. c. 12. (a) 
And to that purpofe precedents were ihcwn, where in point of 
judgment there had been the like amendments, viz. Hlli. 39. £//z. 
Roll 103. Ognel V. Joyner ; where the judgment was, qmd Hen- 
ricus Joyner recuperet lo/. aflefled ^rr^wr^/o/Y-j, et 5/. cidcm Henrico 
Skinner de incremento : fo his furname miftaken, and it was amended 
by order. Alfo Mich, 33. ^ 34. EH%. Roll 236. Thomas H'ylde 
V. 'John Wheeler \ the judgment was, quod pradiiius Tho. recuperet 
verfui praditium Thomam^ where it Ihould have been Jokannem^ 
and it was amcnjded. And Mich. 32. b* 33. Ellz. Roll 2140. 
Majfy V. Read Stafford. Wherefore, upon thcfc and other prece- 
dents fhewn, it was awarded to be amended : and the judgment 
was affirmed. 

(a) Seo 16. tc 17. Car. a. c. iS. 



Price agauiji Jenkings. 



Case 2« 



A CTTON for words. And declares, that the defendant fbake sundcrfpoicai 
-"■ thefe words in fVel/h (recitini; them particularly), fignimng '"***"S"ai5«»>* 
bite Jnglicana ycrka, "Thou haft murdered thy wife." After ""^^"(||;^ 
vcrdift, and judgment for the plaintiff, error was brought and itj.notaaicai- 
affigned in hoc^ 'I'hat it is not averred that the words were fpokcn able. 
in the company of IVclJhmen^ or of fuch who undcrftood the Ante, 496. 
JVelJh tongue ; but it is alkdgcd that they were fpokcn in pntfcntid ,. ro». Abr, 
€t auditu quamplurimorum fuhditot urn domino re ginis. Andtheaftion 74. 59. 
was brought in the county of Monmouthy which was once parcel ^^^* »-^ 
of Wales y but was now an Englijh county. — And all the Jus- ' 

T ICES and Barons held, that for this caiifc it was erroneous: 
for it fhall not be intended that any there underftoo<l the faid 
tongue, unlefs it had been (hewn ; and then it was not any flar.dcr, 
no more than if one fpake flanderous words in Ficnch or htiHnn^ 
an adion lies not, unlcfs it be averred that fomc there prefcnt 
underftood thofe languat^cs ; as it \\a> held in the cafe of Johns i'. 
Da/4x(a). But becaufc t!ie damages were found to 50I. and if the 
plaintiff' Ihould begin de noi'o. he might not have peradventure fo 
great damages, they moved him to accept of lol. and to make au 
end without further proceedings : and fo it was done, and no judg- 
ftient entered. 

(«) Ante, 4.;6. 

Gramvel a^^n'mft Rhobotham. CAts 3. 

A CTION SUR TROVER of divers goods, &c. The dcfcn- AdtcUration im 
^^ dant pleaded not guilty. After vcrdia, and judgment for the trover muft 
plaintiff, error was thereof brought. The first error afligned fp«««fy «he 
was, Becaufc he declares inter alia dc uno quatcr granip ANGLICE, nodt^^hutli 
the vtrdi^ finds that the defendant conrerted them to hit own ufe, it it not pood, tho* tAMxmvu^nv v^ 
not ptilty. — Ante, 854. 4.00.51. ^. Co. 34. YtW. 1%^ Ct9.^i&,\%y k^axd»%i^v '^''^'' W 
Straa^/ i/p/. 14. Rdpn, t^t. #. Com. Pig. 333. 
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CiAMvEL Afilne-corn^ where it ought to have been quarfcrium ; fot Mater \% 
Hu^m^Iau ^^^ ^"^^ word. — Secondly, He alledgeth, that he was poflcffcd de 
TM AM. ^^ parcellapifciumy anglice, Ungs^ and it is not alledged wbatpar- 
ccl. — And tor thefccaufes it was held to be ill ; and damages being en- 
tirely given, reverfable in all. — Thirdly, Becaafe the iflue being 
not guilty, the jury did not find that he was guilty, but quMditinet^ 
and converted them to his ufe, which tantamount, — But bccaufcit is 
not found according to the ilTue, it was held to be ill. But it was 
conceived by fome of the Jgdices, that it was amendable, if it might 
appear by the examination of the clerk of aflife, that the ver- 
dict was found generally for the plaintiff. But they would advifc. 

Caie 4. Comb agaiYiJl Carew and Day. 

Trinity Term, 42. Elix* Roll %o6. 
Two iflTues may TRESPASS of battcrv. One of tlie defendants pleaded not 
^'wTa"nd guilty: the Other juftified. The iffue againft him was /&/«! 
tbT jury may" ^^^^ demefne^ and one ventre facias was awarded to try thcfe iffucs. 
aird** damages It was fouiid for the plaintiff, and judgment accordingly; and 
««</ ceyfx beyond error thereof brought. 

hlt^T^\br\f' "^ "^ Fi RST Error afligned was, Becaufe butone venire factas^mi 
tian name of a awarded to try thefe two lifues. — Sednon allocatur ; for it is ufual, &c 
uten^w^ai Secondly, Becaufe the plaintiff declared to his damage of 40I. 
i^ncc'cV*?^*. and the damages aflefled by the jury were 35I. and the coils in- 
568.' * ' creafed by the Court were 61. fo the plaintiff had judgment to 
Bac.Abr 2 6 ^^^ver 41 1- which is more than whereof he declares. — Sed mn all^^ 
catur : for the damages found by the jury being lefs tlian he counts, 
<a) iaCo.117. although the cofts amount to more, it is not material [a). 
l:xo^Uc 6 . Thirdly, Becaufe a juror was returned in the ventre facias and 
Stra! 505.65L dijlrtngas^ John IVeflcot , and in the nomtna juratorum^ who were 
fworn at the niji priusy he was named Tkiltp H''eJlcot\ fo another 
perfon then was returned upon the venire facias : and tliis error 
was afligned ore terms. —And it was held to be a manifeft error; and 
that it i$ not examinable, \vhether he were one and the fame per- 
fon or not, there being a mifprifion in the chriftian name (i). 
Wherefore it was reverfcd. 

{b) By 1 1. J.1C. 1. c. 13. no judgment (hall He flayed, for that any juror who tried dM 
iflue it miAnanied on the letum of the vtHir*f.iciu:, tsfi, — See z* Com. Dig. 323. 

^^" 5* Wright arrairijt V^right. 

A v^/nt may TJ^ JECTION E FIRM^ of a leafc made at Jbingdon of an 
come from a X^ j^^^r^ ^^ ^ ^^ Abingdon, The defendant pleaded not 

borough. . , . . 6 - . ^ 1 1 » . • * » * I ^f • 

guilty, and a ventre facias was awarded de vtcircto de btergo de Ahm^ 

, Sid!'gi6.^' ^wr, and thereupon a trial had, and judgment for the plaintiff; 

». Hawk. 265. and the error afligned, Becaufe the venire facias ought to have been 

2. Stra. 313. de Abingdon, — Sed non allocatur ; for it Ihall be intended to be all one 

Wherefore the judgment was affirmed. Ante^ 200. 

Case 6. Batcman againji Elman. 

TriHity Tfrm, 39. Eliz, Roll 416. 
Goods delivered "rxETINET. And counts, that he i6th February, 36. £//z. delivered 
2onai*br"a1ii ^^ *^ defendant divers parcels of plate, viz. a bafon and ewer, 

and raie*'may * filvcr bowl, and divers other parcels, to be reftored upon the 

be recovered by detimu, though the venire facias is io tUkt } b^; if the )utj 4o not fiiyi the foods ID bs 
tho ftme fts dioic in tt|e indentuiV| it is fatal, 

17* 
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17th May enfuing ; and that the defendant detained them, &c. The Batkhaw 
defendant pleads, •* non Jetlnety The jury find a fpecial verdidl, that //mam 
the plaintiff was poflcfled i6th February ^ 36. £//s. and by indenture 
betwixt hira and the defendant, bargained and fold to the defen- 
dant divers parcels of plate, modo et forma pr out in the indenture, 
cujHs tenur .ftqu'iUir in ho'c verba \ and found it verbatim, wherein the 
bafon and ewer, the filver bowl, and all the parcels exprefled in the i-Salk.nj.uj. 
declaration are mentioned, upon condition, that if he paid fuch 5* ^^ '5'* 
a fum upon the 17th May following, the bargain and falc 
Ihould be void. They found payment of the money at the day ; 
but that tliere was then a memorandum indorfed upon the inden- 
ture, by the affent of them both, that if the plaintiff paid fuch a 
fum the ill June^ 36. Ellz. that he fhould have them again : but 
the payment of the Turn upon the ift June^ 36. Eliz, was not found. 
And they found that the defendant had the goods. Etjifupra^ l^c. 

The FIRST ERROR afligned was, That the T/^wV^y^cm was //: 
ptacito debit], — Zed ngn allocatur : for fo is the ufual courfe to enter 
warrants of attorney, or eflbins upon this writ /;/ placito delnti \ 
which proves it to be all one. 

A SECOND ERROR afTigncd was upon the matter in law, Becaufe BuiLX.p. 5*. 
here is not any delivery by bailment, but by bargain and fale. 
— But it was held to be well enough ; for the condition being per- 
formed, he ought to have them again, and then detaining is a toru 

A THIRD ERROR was, Becaufe the jury did not find the parcels 
in the declaration to be the fame with ihc indenture, but only 
that he fold divers parcels ; which, although they be all one in 
name, may notwithftanding be fcveral ; and intendment will not 
help it. — And of that opinion was all the Court. Wherefore 
tb^ judgment for this caufc was reverfed. 






Savil agai/tfi Roads- X^^v^/ ca5« 7. 

Tr\EBT upon an obligation in Loudon^ againft John Savil of Mlf-ui-l, 
-■-^ /Vakcfieldj in comitatu prtsdiHo^ conditioned for the payment of 
lool. at fi'^akejield. The defendant pleaded payment of the lool. 
at PFake field pr€cdit}, in comitatu Eborum, The plaintifF faith, non 
folvit. Thereupon they were at iffue, and the trial was dc vicineto 
de tVakefield in comitatu Eborum, 

Error was ailigned, For that he is named cyi Wakefield in 
Tomitatu pru'di^lo^ which is to be intended \\\ London : and wheu 
he pleads payment at IVukcfield pra'di^fum, it is to be intended at 
Wakefield in London : and when he adds /« comitatu Eborum^ they 
be idle and void words, becaufe repugnant to the firll. Where- 
fore the trial is ill.— And for this caufc it was reverfed. 



Hilaiy 
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Ca*e4. Waller againft Croot. 

Trimtj Tfrm, 43. £//«. X$/1 6y^* 

AUihcpun«ofa T^EBT Upon an obligation, conditioned* that if the plaintiff en- 
copuiaiivccove -L/ j^yg^ j^^h land until tlic full age of 7. S. and if 7. .?. witliin 

wTu"'anfwtr!" * "^°"^** ^^^^ ^^^ f^U ^g^* ""^^ »" affuraucc to the plaintiff of the 
eii. "^*'''' fmy^j* land, that then, ice. The defendant pleads, that J.S, is not 
Cro. Jac. 359. yet of full age. — And bccaufe he did not anfwcr, whether he had 
2. Buia. 267. enjoyed it in the mean time, and the condition is in the copulatiYc, 
L.Ray.«;97.665. jt was adjudged for tlic plaintiff. 

Coup. 578. 

CAiz s* Clerk againft James. 

Hilary Term^ 43. Elis* Roil 4$ ^. 

On a juftifica- TERROR of a judgment in the common pleas. The error af* 

• diff"'^h^ .^K»^^^ ^^''^^! Bccaufe in an aftion of the cafe for words, for 

from whercthcy Calling him thief, at D, in the county of Effix^ the defendant 

were fpokcn, juftifics, bccaufe the plaintiff had committed a robbery at Jyorthlng" 

the w/n/ (hall ton within the fame county. The iflue was, de fon tort demcfne fans 

•umficac*'*** f/V/ caufr. The venire facias was awarded from !>. where the words 

aiircf. ^^ "^'cvc fpoken, and a trial thereupon, and held to be ill. 'A ncv 

Ante, 195. venire fuchs was awarded from the vifne of fV. where he juftificd, 

YcN. 49. and a verdidt thereupon for the plaintiff, and judgment thcrfc- 

Cro. Jac. 43. upon : and now error thereof brought, becauie the vcmn 

facias was as well to be awarded from I), as from fV. — Zidmn 

(ilhiutuv, for by the juililication the words arc confcfled, and the 

ifliic is only upon the caufc. Wherefore tlie trial is good; and 

the judgment was affirmed. 

Caib 6. I.edeiham againft Lubram. 

Hilary Term, 40. £Zf«. R^l 1 16. 
If a ftake-hol- A CTTON of trover of ten angels, and converting them. The 
inoney dLpofit- defendant pleads, that there was a wager betwixt tlie pl^ntifF 

edio his iianHs ^"^ ^^c Cunanccy concerning the cjuantity of yards of velvet in a 
on account of clokc \ and the plaintiff and the faid Cunance^ each of them, de« 
the wager to livcrcd into his hand ten angels ; and each of them agreed, that if 

i» n^'r'convCT* ^^^^^^ ^^'^^^ ^^'" J^'^^ ^^ velvet in tlie cloke, that then the>- fhould 

flpn, ' be delivered to the faid Cunance ; and if not, to the plaintiff: and 

Ante, S 19. alledgcth in fa£t, that upon meafuring of die cloke, it was found 

5.Bac A^.261. ^^^^^ there were ten yards of velvet therein ; whereupon he delivcr- 

' cd them to the faid Currancc^ which is the fame converfion, &c. 

It was thereupon demurred : and agreed, Firft, That an a£Uon 

of (i over lies of money out of a bag or cheft. 

But, fccondlv, for the plea, Gawdy held it to be good enough; 
fcT the mcafurfng thereof is the iittefl way for the trying it : and 
when it is fo found by the meafuring, he had good cauft to 
deliver thorn out of his hands to him who had won the wager. 
— But Fenner and Popham held, that the pica was not good: 
for ;t nuy be that the meafuring was falfe, ana therefore he ought 
to have averred in fa£l, that there were ten yards, and that it was 
fo found upon the meafuring thereof: and he might well liavc 
pleaded the general iffue, and given all the matter in evidence; 
for it is but evidence : and when he delivered it according to the 
intent of tlie bargain, it is not any convcrfion.— Wbcrtfoie, by 

the 
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thcaflcntof Gawdy (tfi/t7i/^CLENCH)»itwas ruled, that judgment LKDr$iiAu 
Ihould be entered for tlie plaintiff, unicfs other matter were *^^V' 
lhewn,&c. Lubram. 

Pain agiihift Rochefter and Whitfield. Ca$i 7, 

Trinity Term^ j^l.EIiz, Roil 379. 

/CONSPIRACY, for procuring him foi/ely and maltcloujly to be Thtf^^Ukk 
^^ indided of fuch a robbery, and to be detained in priion until <^fi^y «» 
he were acquitted, &c. The defendants pleaded, tliat they were ^^^^ fj^ 
robbed upon the highway by perfons unknown, whereof one of ^r a malicious 
them rode upon a brown gelding ; and that they made hue and profecution, 
cry, and could not find them ; and that afterward IVbitfield^ one ^^^o' ineffedit 
ot the defendants, came to fuch a town, where the plaintiff was ; "^^^"j^ ** 
and he, well obferving him, fufpcfted him to be the felon who was ^^^ * "**- 
upon the brown gelding ; and went to the other defendant i'RoW«Ab.ii3- 
Rochefter y and (hewed him his fufpicion ; and he coming and fee- vetv. 10c! iiV. 
ing him had the fame fufpicion : whereupon tliev repaired to one Dougi. n 5. 
Sams^ a juftice of peace adjoining, and obtainea his warrant to i.Ter.Rep.520. 
bring the plaintiff to be examined y who, having notice thereof, ab- a-Tcf.Rcp.2s1. 
fented himfelf, fo as he could not be apprehended : and that after- 
ivards Gawdy, Juftice^ upon complaint unto him by fome of the 
plaintiff^s friends, examined tlie matter, and tlicreupon committed 
the plaintiff to gaol in EJfex ; and advifed the defendants to ex - 
hibit a bill of indiftmcnt for that robbery ; whereupon they 
exhibited the IndiAment in the declaration, upon which he wa$ 
indi£ted, &c. ^a eji eadem confpiratio et procuratio de iridic. isfl\ 
And it was thereupon demurred. 

HoBART, for the plaintiff] moved, that the plea was not good, piowd. 4^ 

First, Becaufe they do not alledge any fufhcient caufe of fuf- 
picion» but their own jcaloufy. 

Secondly, Becaufe it is not fhewn what evidence was given 
to the indidors, viz. whether it was more than was fhewn before. 

Thirdly, Becaufe in their plea they.fpake nothing of the 
imprifonment. 

But ALL THE Court refolvcd it to be good enough ; for flieir ■ '^. 

caufes of fufpicion, and abfenting of himfelf after notice of the 
warrant, are caafes fufiicicnt, atid he need not Ihew what evi- 
dence was given; and the imprifonment need riot be anfwered, 
when the indiftmcilt is grounded upon good caufe. < 

Gawdy doubted, whetJier it were a pica,, becaufe it amounts 4.00.1^. 
to a }ion culpabilis ; for it is not any confpiracy at all. Hcb. 117. 

Ld. Ray. S9. 

But THE OTHER JUSTICES held, that it was a good plea J,. Mod/lJx. 
fer doubt del lay gents; for that he confcffcd the procurement ot the 
mdidtmcnt, and avoided it by matter in latv ; cfpecigUy, the de- 
murrer 
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Ca« 3- "Mellows agahft May. 

Trintfy Term, ^J. £/iz. Roll ^t. 

If a leffcc for ^RESPASS. Upon a fpcciai verdia the cafe wsa, Ralph McUnos 
(KonThid for ^^^ '^'^ ^^*^^^ ^'^^^ tenants for life- Afterward the Icffor by 
three iive$, it is indenture betwixt him and the faid krfl[eeif» and 7. their fon, dated 
a/urrenderof 20th Juiy^ 21. Eliz. let it to the faid baron la^ftme^ and their foD, 
ciic lira leafe, habendum a die datus indcntura for their lives, and made livery 
?h!^7<j!ll.?rte!fe ^3- t^ii^'f''-'<*uiumformam chart ur : and. Whether this be a good 
UvoiHr« bdnj 1^^^» ^^ ^^'^ ^ and if it be void, Whether* notwitbftanding, it be 
made to co.n- a forrcndcr of the firft leafe ? 1^'ere tlie queftions* 
mcncc/row A It was refolvcd by all the Court tliat the (ccoiid leafe was 

DAT '"'•*»• void, forafinuch as it is habendum a die datus \ and the livery mack 
Arut. 585. 766. 1^ j^^^g ^jj^^^ ^^^^^ j^ ^.jjj j^^^ j^^^p j^ ^^^^ 2^^ y^^ ^^y j^^y ^ 

it was a furrcnder of the firil leafe, for the acceptance of die in- 
M^'^r^'g'fi'" ^^"^"^^ i" ^'^^ contraft and agreement to have a new leafe, made 
Lit Rep. 144 * furrendcr of the rtrft leafe (h) : as if leflee for life or years taLcs a 
f.Bac. Ab.2oi. leafe at will of the fame land; and (as Walmslev laid) iflcflcc 
iBac. Ab.4j?7. for lifc or years takes a grant of a rent-charge to be iflTuing out of 
3.Bac. Ab.461, tl)e fame land to begin prefently, it is an imn>ediate furrendcr of 
Cowp I -, ^'^^ ertatc according to 21- Hen. 7. />/. 7, And it was adjudged 
I. v/c^*till\ accordingly. 

30J. 511. 752. Powel on Powers, 475. 

(«) In the report of this cafe in Afo**-«, (b) In the cafs of Davifofi ▼. Stanky, 

637. it is faid that the leafe was with power 4, Burr. izio. upon a qucftion, Whedier 

of attorney to makulivQiy, and (Uai the in* the- accep*ance of 4 lecond letfe operatedai 

drnrnre wa» fralcd and dehv?rcd tin day 2 furrendcr of a {mmcr leafe f — the court 

9/ tbe d'^te^ and the livery made a momth *f- of king's Hench were c'ear Mn6 unanioods 

rrrward* ; and that it was adjudged ^W, that unlefs rhe fecond leafe be g'^ the ac« 

hcciufe the livery was executed after tl;c crptancc of it cannot be coniidcrcd as» 

d<<y ot the date. See alio Hanks v. Brown, impiieJ fui render of the nril. bee al^ 

Kloor. 75tj. Freeman v. Weft, 2. Wilfon, VV. Jones, 406. Lloyd v. Crcjory. Hott. 

165. in moth. Cieenwood v. Tyler, Cro. T04. Watt v. Maidwell. i. Burr. 191^ 

Jac. 563. Powel en Powers, 491. VViifon v. hewell, where thU poin: iv to 

determir.ed. See alio 4. Ceo. 2. c. zl .u •. 

Case 4. Thc Bilhop of flcrefofd n^ainft Scory. 

Trinity Ten»i^ 4V Eliz. Roll *©;9. 

the defendant CECOND DELIVKRANCE. Thc defendant avows for ii- 
avowsupona O rfia?^e fcafunt ', for that thc bifliop of Hertford^ predcccirorto 
mad^hyl'iJf ^^^ pliintiff, let thtr place where, 14. Eliz. to thc defendant and 
predcceiror of f^\^ otiici-s for thrcc livcs, rendering i ^f. 6s. 8d. rent, and that 
the plaintiff for this kafe was the fame year conlinncd by thc dean and chapter; 
thr% lives, con- and avers, that it was the ufual and ancient rent, and the hiJ 
dian andVh'r ^^"^^^X dcmifed, ^c. The plaintiff replies, tliat this l:md was 
ter*;andavc« P^Tccl of the dcmcfncs of fuch a manor, and ufually Ixforc tliat 
that it wa5 at k^fe retained in thc hand of his predecclfors for hofpltalitv ; and 
the ufual and confcflbs thc Icafc, and how hi<? predecctfor died, and himfclf 
andXTnd ^''^^^^^^ bllliop, c\c. and travcrfeth quod fuit magu ufuaiiicr dimiff'a, 
lifu.»llydemif«d. ^'' ''''"!' (t forma, ^c prout, tsfc. 

The plaintiff , Ant! it was tliereupon demurred. For it was allcdged by the Jf- 
repiics, th:«t it fcndatit, that tlie traverfe is to a matter not material ; for bv tiis 
was before ufu- conmion law a biftiop, with the confirmation of tlie deaji and 
hofj.iiJ'a^Tty, ''' ^^^^P^^'**' maydemifc anv land without refcrving any rent; and 
Aasq^uEHoc ^^^^ .3^' ^^^^' ^' c. 28. tafccs nothing from thc common law, hot 
fuoJ/uit magit ufjartt€r£mifa, ^\. and xhctrtv.-t/r Was hdd good. Ante, rog. Co. Lit 4c. t.S«6* 
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adds more, vtz. that tlie bifhop only may dcmifc land ufually dc* *^^ Bimo? of 

mifed, rendering the ancient rcht, and tliat it^Kdl be good without ""^!^* * 

confirmation, &c. And the i. E/iz. c. 19. reftrains the commoh Scoix! 

law, *• that no Icafe or gtant, &c. by bifhops (unlefs to tfie^uech)^ 

•• except leafes for twenty-one years, or three lives, whereupon 

** the ancient rent is refervcd, mail be good.*/ And this ftatutc 

is not a reftraint to any land ; and therefore it is not neceflary by 

this flatute that the hnd fhould be ufually demifed, and therefore 

it continues as at the common laws it being then a leafe confirmed^ 

is good, and the traverfe ill. 

But ALL THE Court rcfolvcd to the contrary. For although 
at the common law anyleafe by a bifhop, with the confirmation of 
the dean and chapter, was good, and the 32. Hm, 8. c. 28. makes 
leafes good by the bifhop only, which are made adcording to.thfe 
Hatute without any confirmation ; yet the ii Eliz. d i9xordains« 
that no leafe fhall be good unlefs it be warranted by the 32. Hrrr, 8. 
c. 28. and ouAs all giants and leafes at the common law, and is ^ 
prohibition againfl them. And whereas the flatutc appoints that 
•the ancient rent fhall be referved, it is thereby limited and in- 
tended that the land Ihould have been ufually demifed ; for other-* 
wife the ancient rent cannot be paid for it* Wherefore the tra- 
verfe is good, and to a point material. And rule was given that 
judgment fhould be entered accordingly j unit fsj &€< 
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•^ Eafter Term. 

44. Eliz. In the Queen's Bench. 
Sir John PophaiBy Knt. CbUfJufike. 
SirYvzncis Gawdy, Knt. . 1 

jS/> Edward Fenner, Knt. > Jufikcs. 

5rV Chriftopber Ydvcrton, J&r/. J 
Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fkming, Knt. Solicitor General. 

I ■ III— <»— ■ n ■! 

Cmm i. Bellew againjl Langdon. 

Eafter Term ^ 45. Elm. R&II ^$^. 
^enietire?ieaft» fTT^KESPASS for breaking his clofe, and killing, there two 
pf wtrfcfi, and I hundred conies. The defendant juftifics , for that he there 
can^tl^flKf ^^ common appurtenant to fuch an boufc by prcfcrip* 

fJr"Jlng them ^^^^ I •"^ bccaufc thc conics were there damagtfeafant^ he kiilcd 
away, or killing thcni. And it was thereupon deroufred. 

thtm, or de- Goi>FRKY, for the plaintiffs That it IS Hot any plea : for thc 

h'^^^'w i^*'^ oxvncr of the ibil hath mtereft in thera againft all ftrangers,andth« 
UifZ^ '^^' fonimoDer hath nothing to do but to take his common with thc 
Ante, 548. feeding of his cattle there, and he ought not to deftroy thc profit 
" tvhich.the owner hath therein ; and as the owner of toe foil may 

I. Jones! 'it*. ^^^'^ other cattle there, {o he may have conies, and may make 
i.Roii.Af;.405. filh-ponds, artd the commoner cannot deflroy them. 22- Hen, 6. 
1. Sid. 251. pi, jg. J. Hen. 6. />/. 55. And for this point in queftion, it was 
Yeiv. 105. 143- adjudged 29. isV/s. in (Jld v. Cony in this court, tliat a conunoncr 
^ro. jac. 195. ^2j^j^^( juftify tlie killing of conies there, &c. 
Luc' loS. Wtat e contra^ that it is a good plea; for the commoner hath 

3. Bl.C0m.v37* no other Aieans to help himfelf but by killing them, for they he 
a. Will*. «;4. harmful to his common, and dig and undermine the foil, anduke 
t.^ Term Rep. f^omhim all thc beneiit of his common if he fuffer them to incrcal'e; 

and they are fach creatures whereof no man hath a property; and 

being cftcemcd as harmful bcaftj?, the cotnmoner may well kill 

them, as he n>ay kill foxc-; or other vermin. 

But ALL THE CoL'RT, PofiiAM nhfentCi refolvcd, that the pica 

Was not good, for the cony is a beaft of warren, aixl profitable as 
|ee th€ cafe of deer are, and *re not to l?e compared to vermin ; and tlierefore the 
v^rP^' ^* keeping of them by the ow'ner of the foil is lawful, and the killing 

25U. * ' ^ ' them unlawful, and not juftifiable. And it was adjudged for thf 

phintifF. 

^-*'^»* HoklringlViaw /7^j/>;y? Rag. 

Trinity Termy 43. £//«. Roll 1195. 
A mancunnot 'T'RESPA.^S fot entering into his houfe and taking of hl<? goodf. 
Jl^otift^^^^^^^^^^^^ The defendant plcad^s, quoad th^ takin- of his g.iods, not 

iy licence of his 8"i^^y » ^^^-'^d rrfitluum^ that the plaintiff was indebted unto Iiim in 
fcrvant, to dc- titch sE fum ; and by licence of the plaintiff *s fervant, the door being 
inand a detft. ctpcn, he eiitcrcrd to demand his debt, which is the fame trefpali. 
Ante, 246. -y^^ plaint jf? demurred*— Adjitdged to be no plea; for the 
Pioud 7,. fervant's licence is not to any purpofe, and one cannot enter into 
%.Ttr.kcp. 166. .-another man's houfe by colour to demand his debt, cfpcciallyit 
being not averred that the matter, who was the debtort was tlien 

witbia 
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within the houfe. — But Gawdy conceived, tJut if it had been Hoidrikc- 
averred tliat the inafter was then within the houfc, the plea had ^haw 
been good ; as in tlic cafe of 10. Hat. 6. where one entered into ^^^ 
the plaintiff's park to fhew him his evidence to avoid a fuit betwixt 
them, it vi-as there allowed to be a good plea. Wlicrcforc it W4S 
adjudged for the plaintiff. 

Eden againft Lloyd, ^*«« j. 

TERROR of a judgment in the common picas. Aft ion upon the Anaaicn y«/ 
-"-^ cafe tarn pro reghta^ quam pro fvipfo ; for that wlicreas he had a '*«*' '«f« a«ain* 
judgment to recover fuch a debt againft J. S, and upon a capias ad cf^^"^^*"^'* 
Jathfadnnluni he was outlawed, and upon a capias utlagaturn the ^^ ^^J^ ^^ j^ j^ 
defendant, being Iheriff, took him, and after fufferedhim to cfcape, not nsccifary to 
the plaintiff not being fatisficd, &c. ibtc the whole 

'Ilic First Ekror alfigncd was, Becaufe the aflion is brought !lj!^?'u'""'^ 
by him and the ouccn, whereas it ought to have been brought by |j ^^^^\ the ir- 
himfelf only. — Sec/ rton allocatur \ for the pcrfon outlawed being rea to have been 
fuffcred to efcape, it is as well in contempt to the queen as in pre- inanithcrcoun- 
fudice to the plaintiff; and therefore the aftion brought by them ^5"*^ " ^**'*" 
both is warrantable. 30. Jfif, 27. jlfflf, ^ '^"'^' ^06. 

Secondly, Ikcaufe he recites not the whole record, but begins '♦ '^oJ^- Ab. 78, 
at the judgment, quod cum rccupcnlffet, isfc, — SfJ non allocatur ; for *' ^^^^^' ^*^ 
It is but a conveyance to the aaion, and therefore not necellarv to cro.*j"c. 361, 
Ihew the whole record ; but it futficeth to begin at tliat which is 533 619. 
the caufe of the aftion. 19. Hen. 6. 34. Hot, 6, ^'U'- 1»«- jaj. 

Thirdly, Becaufe the a6lion is brought in Suffolk againft the J^c^oi* 641. 
(heriff of 5w/i//tfor arrctting the defendant in the firft aftion upon c^^xKill^' 
the capias utla^atunty and fufferinghim to efcape; and the defendant 4.Bac. Ab.451. 
in the firft aftion is named of S. \n the county of Korfofk^ and the imp. Sh. 191. 
arrell is fuppoftd apud S. pra^di/t. fo the arreft is fuppolcd in the *• H**'^ s?** 
county of h'orfoik-, and then it is tortious, and tliere cannot beany *' ^''■"5«>9<>«« 
cfrai)e thereupon. — And this was licld to be a manifeft and iu^ J. pc^^, VVmi, 
curable error ; and therefore the judgment was rcverfed. (S7. 

Cox againft Humphries, CAS14. 

Hilary Term, ^\, EU%. AV/ 349. 

ACTION forthcfc words fi)oken of the plaintiff: ** His boy" WonUaaitp, 
{inuuemlo one Ambrofc Latham^ the plaintiff's wife's Ion) ^^^ 
•• hath cut my purfc, and he knowing it hath received him." It 
was moved, tliat an aftion lay not forthefe words, — But adjudged 
that it was maintainable. Vide S. C. pqji. 889. 

Sir Edward Cleer agjhij) Parker, Cah ^. 

Michaelmas Term, 42. ^ 43. Eliz. Roll ()6. 
"pRROR of a judgment in an affile. Upon a fpecial verdift in If a feoffmene 
^ SuffolkAlic cafe thereupon was, One Clement Harwood, having ^^ mad-, of brrf 
three manors, conveyed two of them for a jointure to his wife and fuch^pwibn^^ 
for the preferment ot his children ; and afterward made a feoffment the feoffor tfiaU 
of tlie third manor to the ufes and limitations of his laft will ; all Hmit and ap« 
the manors l>cing of equal value, and holdcn of the queen by P<^"^*>y *'»*'«'* 
knight-fervice hi capita ; and afterwards by his will devifed this J^'JIi ^^^ct^'^^ 
manor : and. Whether it were a good devifc o itbe entire manor, fcofFmcnt, Lid 
or of no part thereof? was the cjucftipn. the will it only. 

a dirc^on to 
the ufcs. Ante, 443, S. C, 6. Ca 17, 8. C. Moor, 476 j6-, S. C Qi% Jac. 31. Co. l4t«i7K b% 
{MKi Mr. H4rsr»y9*i note (1), p. M»« Moor, %j%. 516. 
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Ct ejER It was rcfolvcd, th^t it was a good limitation of the entire 

a^aiw/i manor, and that he fliall take it not as dcvifee by the will ; but, the 

Pa»ke». feoffment being to the ufc of his will, he (hall take it by the limi- 

Hob. i6o. tation, and not by the dcvife ; for he cannot devife any part, hav- 

Hetl. 35. ing before limited two parts in jointure — And therefore (the cafe 

Hird. ^96. being before Popham and Clerk, Juftices of aflifc) Popham 

^''^*^Pj ^^^' took this difference :. If he had made a feoffment of all his land to 

^ro.Uc.^l9^^ the ufe of his laft will, and after had devifed that land by his will, 

GUb.ures,ftii. the land being holden in capitCy it is a good devife for two parts, 

Firz^.ii9.a»4. ^nd the devifce (hall take by the wiU, and the law fhall conftnieit 

'• ^"*^- *94* SIS a difpofing thereof by his will as owner, and it (hall be good for 

J*J**^ two parts and no more ; for when the will may be conftrued to 

1. pctr. Will. ^^^^ effeft in any part, it (hall be good for that part : but when a 

160. will is utterly voia to convey au mtercil (as it is in the cafe in 

i. Wood'iCon. gucftion, bccaufe he had before 4ifpofed of two parts by an ad 

*?' el onPow. P^^^^^^d ^^^ ^'^^ benefit of his wife and children, and tlie (lanitc 

J%!iiT. ^^' ^^^ ^^^ g^vq him authority to difpofe of more by his will), the 

powp.«6or65i. conidruftion (hall be, that the will (hall i^ot be altogether void, but 

that it (hall be a limitation of the ufe upon the feoffment, and the 

devifce (hall take by the feoffment ; for otherwife he (hould not 

take at all. Wherefore it was refolved and adjudged accordingly 

agairift 5/> Edward Clccr. 

He brought a writ of error, and adigned error in this matter in 
law. — And it being moved, and no oll)er error opened than this 
patter in law, Popham, Fenner, and Yelverton (Gawdy 
(ibfente)y h^ld, that the firft judgment was good; and gave rule 
accordingly, tliat the firft judgment (hould be affirmed, unlcfs 
other matter were (hewn by luch a day. At which day Snic mov- 
{§) itwit mov. gd other caufcs. And it thereupon was adjourned (a) , 6. Co. 17. b. 
td again >nTrU 

nicy Term, i* J*c. t. and detsrinined for the defendant in error, chat the fird judgment Ihould be af- 
firmed. Cro. Jac. 3 1. 

c.^g, J. Fountain againft Rogers. 

«< Thou art a A CTION for tbefc words : ** Thou art a rebel." — It was de- 
«• rebel," are -^^ murrcd upon declaration ; and without argument adjudged for 
potaaionabie. ^j^^ defendant, that tlie words are not aftionable. 
Ante»6ii, ' 

I, Roil. Ab. 69. yi. I. Sid. 131. 

Caii 7. Brook agatnjl Wife. 

Micbnelffias Trrfn, 4V ^ 4+* H'/«- Rofl • 
In flandcr.the A CTION for thefc words : ** Thou art a pocky knave, get thcc 
meaning of -tx ,« ho^e to thy pockv wife, her nofe is eaten with the pox." 
maTbe*afccr^ * It was moved after verJia that the words were not aftiouable ; for 
tained by the it Ihall not be intended by them that he is infedted with the 
import pf Uieir Frekch-pox, and otherwife the aftion lies not. — But all the 
f»ntext. Court held the aft ion was maintainable ; for the word cannot be 

Ante,648f otherwife intcndablc, but that he hath the French difeafe ; for it is 
i^RolU Ab. 43- jQ be intended he is accufcd to have the fame difeafe which his 
J. Sid. 50. ^^if'^ l^^tl"^ • ^^^^ ^'^^^ ^'*-c words purport that he hath the Ft^/uh 
Cro. Inc. 4^0. difeafe, by faying th.it his wife's nofe was eaten with them. 
I. Lev. 105. Wherefore it was adiud*jrd for the plaintiff, 
pArth.55. '' • '^ - 

P-ini. t4- Ld, Raym. 710. 

CaibS. Pay*s Cafe. 

A <tevifc from T J POX a fpccial vcrdift the cafe wai. That one devifed his land 
fh? Michicini*^ ^ to jf. S. fiotu Aficba^lmas fo\,V>wli\^ for ftvc years, remainder 

;p/lowiTK with 

remainder after in fee, t^ T«mimdw \% ^jjoA w *tv taL«oi\»r! ^«m\^c^ \W\^ ^ xxSosnc <£iei>«5Mi'^^«- 

|. K9. CV. |»§, ?evii^, ;?V 4i*r 
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after to the plaintiff atid his heirs j he died before Aftchaelntas : the Pat'j Cast. 
qucftion was, Whether this were a good remainder, becaufe it 
could not enure inftantly by his death r for it may not begin until ^^*^' ^' 
the particular eilate, wliich was not to begin till after Michatlmas^ \^o^\ on Dcv'/ 
and a freehold cannot be in expeftancy. — But all the Court 258. 
held, that it very well might expeft ; for in cafe of a. dcvife, the »• Peer, WiU» 
freehold in the m«an time Ihall defcend to the heir, and veft in 44- 
him. Wherefore, without argument, it was adjudged accordingly, 
and tliat the remainder was good. 

Skidmore agatnft Winfton, Cah 9. 

T^EBT by an admiuil^rator. After verdift it was moved in ar- it Is fufficicnt 
^^ rell of judgment, that the declaration was not good, becaufe in a dtciaratioii 
he counts that adminiftration was committed unto him bv the ^^ '" *^"^'"^* 
hilhop of St. David's ; and hcfaitli not loci illius oi/marius, n'or cui tTZt^t^Z% 
mdfnimjhatio pcrtiuuit, — Sed non alkcatur ; for it is intended that he granted by th« 
is the ordinary ; and fp is the common courfc of declarations, unleft biihr p. 
the admii\iilration is allcdgcd to be committed by one who hath a ^"^^' 79i* 
peculiar iuriididion* **''^* 9'>7« 

'^ ^ Plowd. 277. 

i.Liit. 4cS. 3. Bac. Ab. 441. i. Silk. 3S. Dcugl. 4. 

Secondly, It was moved, that the venire facias is awarded to l\m,€/<ut\ni^ 
Richard Hancock^ coroner, where a challenge was put in againft 
y, S. another coroner there : and it may be there are more coroners ^^**^^- 77- »* 
there befides him who is challenged ; fo it ought to be awarded 
coronatoribus generally, with a claufe that the coroner who is chal- 
lenged ncn ft' intromittat, — Scd non allocatur : for it (hall not be in- 
tended there were any more coroners befides them two, unlefs it 
were Ihcwn ; and then the writ awarded unto him by his proper 
tiauiC is good. 

Bafpool againft Long. Case to. 

'trinity Tnm^ 4^. 7\/is. Rod 189. 

TTPOX a fpeclal verdift the cafe was found, ^ That the cuftom A curtom, that 
^^ ' of the manor of A\ wa.«, that if any copyholder furren- 'f 'hefurrcn, . 

* dcred to the ufc of another and his heirs, 'and lie to whofe ufc '^*^^*;?^'* ^"^^ 

* tlie furrender was made, did not come at the next court before fikrhupaT* 

* three proclamations made thereof to take it, that he ihoiild be the next cour» 

* barred, and that the lord (hould feize it as forfeited. And they he fluii be bar* 
*. further find, that one Z. was copvholder in fee, and furrendercd [^» »sgood j 

* it to the ufe of himfelf for life, and after to theufe of the plain- ciaim^ofTte, 

* tiff and his heirs ; and that at the next court there were three pro- pant for life * 

* clamations made, &c. and none came to claim it; whereupon the fhaii not bar 

* lord feized it as forfciteJ, and at the next court granted it to the *^'"> »" lemain* 

* faid L, in fee, who was admitted accordingly, and died fcifed ; ^*^''* 

* and that it defcendcd to the defendant, upon whom the plaintiff, ^^^ ^^ * 

* being admitted as in his remainder, entered.' '• '^°"- ^^^* 

The fole queflion was, VV hether this cuflom to bar an eflate in y-w^^/* 
fee for default of claim afcer proclamations ihall extend to bar an no/.^i.' 
cftate where the remainder is cxpeftant upon an eftate for life ? Codb. 369, 

And THE WHOLE CoruT, without anv great debate, held clear- ^^^^ 49. 
ly that this cuftom, which goes in deprivation or in bar of an '* l^^'^u'**^* 
eilate, fhall be taken ftriftly ; and that the non-claim of the tenant cilb?T«o. alll 
for life (hall not prejudice him in remainder, nor (hall make a for- w. 107. a« 
feiture of his eftate. But PopH am faid, that a cuflom which goes 
in making and maintenance of a copyhold eftate (hall be taken fa- 
Tourably. And therefore it was relolved, that wUcw the cw^oxtk 

M m in 4 Hi^^^ 
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BAffoot was, that he might furrcndcr to the ufc of one and his hcire, a for-. 
2kT render tlierc to the ufe of himfelf for life is good enough ; for it U 
for the benefit of his cftate, to which the cuftom may well extend. 
Ante, S9«. And another cafe was cited, Trinity Term^ 39. £//s. Roll 41^. be- 
twixt Rcdfal and Lacon^ that if a copyholder tdr life commits wafie, 
it Ihall not forfeit the cftate of him in rcnaainder. Wherefore it 
was adjudged for the plaintifF. 

^^** "• 1 he Lady Shandois agalnjl SimTon. 

Trtnitj Tfrmt w Ehz* Roil $^7* 
If a prrfon re- TERROR of a judgment in the common pleas, where the plaintiff 
qut:ts anotiier Hi declared in dcht for 2c6h upon feveral retainers to embroider 

to cnibnudcr a j • jr. 

jawn for /I* ^ivers gowns. 

//^Mi/fi/Aii The First Error was. That the plamtiff's declaration was 
Jm.-^nkur^thUr not good, becaufc he declares {httrr alia) that the defendant rc- 
j/f« or afuri^jit tained him fuch a year, dav, and place, to embroider a fattin gown 
for\!«^p"KC of ^"'^ ^ maid-fcrvant of her daughtcr*s,andtouke fortlie fame 40s.; 
the bhour. ^'^d the embroidering of another's gown is not a good confidcra- 
Antc,7i5. tion. — Sid ncn allocatur : for inafmuch as he did it upon her rc- 
-AKen, 6. qucil, it i? a fufficicnt coniideration. 

a. Roii.Rep.'77. SicoxDLY, It was allcdged that debt lies not in this cafe, bat 
r.ro»n.Di5.6;8. an a(fumpi:t onlv ; for here is not any contraft betwixt them, nor 
». B^c. Ab.io. r^.^l^ipr^ ^,^5 . and therefore 'Sclfm < Cafe, 28. £//2. was cited, that 
where one ret^^ined Kilfon to be attorney for another in fucha fuit, 
and agreed that he ihould have fo much for his labour; he 
brought debt againft him who retained him, and not againft him 
for whom he was retained : and it was adjudged that it lay not, for 
ii is not any contract bLtwcen them ; but an affumpjit lies only be- 
caufc he became at his rcqueft the other man's attorney. — ^fd not 
f::.scitt:ir : for here the embroidering of the gown at her rcqueft is 
futncient, and it is at his election to have delft or aj/itnrp/i: \ as 
^•j, H.n, 6. p!, 8. 3. Edii',^. ti. 21. 7. EaM. 4. ^/.26. Du/ ,347* 
6V.V ^37. If'cctrns Cafe. 
#i.'-v«rf?d TiiiRDLY, Bccaufe there is not any place alleJged where lie 
flcb/^^^he'c ih ^^^^^^ cmbroidcr it, nor tliat it was done bn^fore the action brought; 
coni{.kia:ionii ^^^^ '^ ^^'"^s traverlable, that he did not embroider it ; and then 
roc txccutoiyj there is not anv placc for the -jenuf^ Wherefore the declaration 
for it is not in- is not good.— »W r.rt a!>.:atur : for he cannot traverfc, but ought 
vcrui L\ j^ 1,^^,^, pLadcd n:n d-rhst : and he need not alledgc the place where 

J •J"^-^^^; !-" did ir, i>r it may be done in diveri places : and it (hall be in- 
Sct- 1^ X I •"** ^""'^-'^ ^^ ^'^ ^^^^^^ where the retninment was : ^nd it is not requifite 
dr. £.*,:. ^.' i^i'.t the time of the cmbroiviering thereof ought to bcprecifeiy 
a!!t\!gcd ; for it ihall be intended to be before Ac aft ion brought, 
othorwifo Vx cov.'.J nnt have had liis aftion. And llic prothono- 
tari.'^ of t!io common pleas cortit5cd, that it was not their courfc 
10 .ri!cvi;;e ii:c i!ay or place of the performance of a contraft. 
— ^^ hcrc*"orc thk Covrt helJ it to be well enough ; efpccially 
r> the cafe is hcrr, where the p.irtv defendant did not t*ke ilfijc 
t:\::ov.;.x^n, hut lifj^atV the advantage thereof, and is condemned 
by a ■..■•:.,.•.■,.;, a> here ihc was. 

A^»^rn:on fv* Kv^i-'ATr: Y. Fcc.iu'/e he dec!.:res tliat the defendant retain- 
^"r. •**^***'" v^- * -iv. uich a v',u-, \car, and place, to embroider a gown of 
!r/ .' . r^*' '''-^^'^ vciv.-r, takin- for it icl.: and he alledccth that he em- 
f^'jv .»' :x. »'^"*.v»ervd ir. but Uitii not that it was the defendants gown, 
5. \.\Hn,Pis.ji, cr wlut gown he mace; and it mav be that it was the plainj 

tiTi 
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tifPs gown, and then there is not any caufe of SiSiion.'^ Se J ncn Shahooi* 
filiocatur : for the plaintiff need not take notice whole gown it «^«M 
was ; but it fufficeth for him to embroider the gown (hewn him : 5im#4mu 
and it fhall never be intended, that it was tlic plaintiff's gown 
which he was hired to embroider. Wheretbre the judgment was 
jiffirraed. 



Dighton agahijt Bartholomew. 

Eafter Term, 42 . EI/'z. Roll 269. 



Case is. 



ERROR of a judgment in natlvo habendo. The error afligned ^ 
was. For that the plaintiff fued a natlvo haboido, and after a fovn^T^^^ 
pone Jacias loque/am ; and at the day of the return thereof, the ancc m mati^ 
plaintiff appeared not ; and a final judgment was entered againft *«*«*, the 
him, and that the defendant Ihould be quit for ever; whereas it J"<*R";c'« "^^ft 
ought to have been only a mlftricordia^ where the plaintiff is non- ^^^^^"'^'f'' 
fuited before appearance ; and fo be the precedents, HiL 12. Hen,6. '^^ ^^* 
JRo/i 317. where the judgment in fuch cafe was in mifcrlcordtd only ^*^^* *• 
and not final. — And qf that opinion were the whole Court. 
Wherefore, for this, it was revcrfcd. Vide 6. Edu.\ 2. pL 
12. £dw. 2. and 19. Edw. 2. ///. ** nilamigc,'^ 26. 28. 32. 

Walter Rippon againft Richard Norton. ^^^ 

ASSUMPSIT. Wherejjs one John Norton, the defendant's fon, . 
affauited the plaintiff, and offered to ftab him ; and alfo coiTXiuoa 
gflaulted one Richard the plaintiff's father, and offered to beat Uut tiic pbio- 
him ; whereupon the plaintiff's father complained to Sir Anthony riff and his 
Afildmtiyj juftice of the peace, and required the furety of the ^^^^^ ^^^M 
peace, and offered his oath, that he feared bodily harm, 6cc. ; that qjj^'^fj^ \^'^ 
\\\ confideratio!i the plaintiff and his father would defift from any thcpcwTjainA 
jfurthcr complaint, and that the defendant's fon fhould no further the defcDd^m^s 
tc troubled concerning it, the defendant affumed, that his fon ^^'"t wi;i ftip. 
^ould keep the peace towards the plaintiff, and alfo towards his P<*« «n^«y- 
fatlier : and allcdgeth in faft, that they, trufting to this promifc, ^J,,^ g 
^id not proceed in their complaint ; and that, notwithftanding, the 
defiHidaut'9 fon had affauited tlie plaintiff, and beaten and wound- ^*!^' ** 
edhim. ^•'^'^- 

Upon «fl« fl^w;^/ pleaded, and found for the plaintiff, it was 
now alledged in arreft of judgment, that die (laying and forbear- 
T^wct of the complaint was not a fufficicnt confideration ; as alfo 
tliat die complaint was made by the father, and not by the plaintiffi 
and therefore he had not any caufe of atSlion ; and tiiat the dcfen* 
dant's promife forliis fonfhould not bind him. 

But ALL THE Court refolved, that the declaration was good ; 
for there being caufe to procure the furety of the jieace, t!ie {laying 
thereof is a fufficient confideration ; and the complaint of the one 
is lufficicat for the other ; and that die father hath good caufe to 
Tiake that promife for his fon : and if a mere flranger had niad« 
uch a promifc in behalf of die defendant's fon, the plaintiff, re- 
ying thereupon, did forbear the profccution of his complaint, 
ind he is. afterwards damnified, it liad been good caufe of aftion ; 
r muUo fortiori :\gainft the father, who made the promife for his fon* 
A^hcre/orc it w^ adj udged for the plaintiff (« ) . 

(a) An a^ion had been brought on this promifc in M. T. 43. & 44 EUi. by Richard 
ti^p^t ind the judgment arrefted.— Ante, 849« 
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^^•« «4* Eaton againft Ap-Harry. 

Irrorfbran TERROR of a judgment at the feflions at Denbigh. — The error 

cmiffion in thc» -L« ^.jg affigjied /« boc^ That in an ejeiilone firma of land in Den- 

I^i^J-W f^'^gb-LewilUng and IJired-Camn, and not guilty being pleaded, a 

venire fac'ms was awarded de vicineto of all the vills ; and the Ih^rifF 

'•^••^**'3"* returned it in this manner, ^^ executio iftius brcvis pattt in quodam 

•' panello huic brevi annexa ;" and the panel was made in this 

manner, " nomina juratorum de vicineto de Denbigh- LeivelUnj^ (t 

** Iftred (omitting Canon)^ intevy J^r." And it was alledgcd to be 

an ill return ; for from one of the vills, v/z. from Iftred'Canw^ 

'- nojuror is returned. 

Gawdy and Yelverton held it to be well enough ; for when 
the writ is indorfed cxccutio ijiins hrcvis^ Isfc. it fhall be intended to 
be duly executed in all points ; and I/?rcd znd I/irrd-Canon Ihall be in- 
tended to be all one. The addition alfo of the vi/nes upon tlie top of 
the panel is not ufual, and it is but furplufa^e, and ihall not hurt. 
But Fenner i contra : for although that if there had not been 
an addition upon the top of the panel, the writ (hould have been 
intended to be well returned, by reafon of the words indorfed 
thereupon ; yet when now it appears to the Court of what vills 
he returned it, and he did not do it according to the writ, it is as ill 
as if he had omitted one altogether ; and IJired fhall not be taken 
for IJlred-Canony but for another vill. \Vhereforc he conceived 
it to be ill. — Et adjournatur. 

By iS.Eliz. C.14. and 4.^ 5.Ann. c.i€. no jud^menc in any court of record fliallbe 
iUyed or rorerfid by reafon oi any tnperled or inCufisdent rtturn. See alio ai. Jae. i. 
c. 13. and i6.Car, s. c. S. 

C;isi ,5. Chambers againft Hubberd. 

#».lfamanbe. A SSUMPSIT. In confideration that he, with *J. S. would be- 
come bound come bound for the payment of ten pounds to the defendant, 
iiponacondi- the defendant aiTumed to do fuch an aft: and alledgeth in 
^Tjj?**** faft, that he with y. 5. became bound in twenty pounds, nwi 
£dy of the conditione fubfcripta fro folutione decern librarum. 'Vht defendant 
bond, whether pleaded, non devcnerunt obligati modo ctformOy t^c. The jury found, 
a declaration quod dcvcnermit oblignti in this manner, " Naverint Nniverfi nos.^c, 
thit he became *« ^bUgari to the defendant in decern lihris folvend. t^c. Etfi defm- 
^ifiwM soa-*"* ^* rimus in folutione^ tunc ob/igamus nos in 20L i^c.'* fo it i$ qteji 
•ciiiFTA,be * condition iftfcribcd in tlic obligation itfelf, and not fubferik I : 
good ? and. Whether it was found for the plaintiff or not ? was ttic qucftion. 
PoPHAM and Gawdy held, that it was found for tiic plaintiff: 
for the fubftance of tlie declaration is found, and the modo and the 
form/i are not much material, although it be alledged inthededan- 
tion they were obliged in conditione fubfcripta : as where the condi- 
tion of an obligation is, that he fhaU not commit waftc ; in debt 
0ycr, 115. b. brought, fee. the wafte was afligned in fucadendo 20 querats ; the 
iflue was, non fuccidit 20 quercus^ modo et fmma^ fsfe. and the jury 
found, quid fuccidit lo quercus ; it is fourid for the plaintiff. Anil 
the fubftance being, whether they were obliged to pay lol. tlat 
being found, it is well enough. 
10. Co. Ml. a. ^"^ Fenner and Yelverton? contra. For in an aftion 
* upon the cafe, he ought to declare the truth of the cafe, and not 
to vary therefrom in any point ; and if he varies, be faik. And 
there IS not here any (uci) obligation i(8 h^ d^d^ir^, for that ht- 

fcrihi 
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fcrlbed "^Vi^ parcel of the obligation itfelf ; but the condition yj/*- Cwambfei 
falbcd or indorfed is no parcel tiicrcof. Wherefore it is not the n^^^ 
iame obligation whereof he counts. Et adjournatur. 

Chichely againft Barker. Case 16. 

A CTION for thefe words : ** Thou haft forged a reconufance Words aaioo- 
-^^ *♦ taken before Fijher and others." — And adjudged that the ^^^^ **/ iatead* 
aaion lay ; for " forged'' Ihall be intended " falllv certified i" and ™^^ 
•* taken" fhall be intended for ** acknowledged :* and the plain- 
tiff being a julticc of peace, who had authority to take reconu- 
fanceSy it is a great flander unto him. And adjudged for the 
plaintiff. 

The Lord St. John agahift Brandring. ^a'^r 17. 

T^EBT as executor to Lord St. John, deccafcd, againft the defcn- The rxecutor of 
^^ dant, as executor of the heir, who was to pay a relief. After * ^-^'^^ oia iiu- 
verdift, the iffuc being upon the tenure, and found for the plain- i*^JJ^^^|2t 
tiff, it was moved in arreft of judgment, that the executor of the iov ^roiff 
lord, neither by the common law, nor by the ftatute of 32.//*'^. 8. agjinit ihcae- 
c. 37. may maintain an aftion of debt for a relief due to the tef- tutor of the 
tator.— The Coui^t held clearly, that he might by the letter and '**'^' 
intent of the ftatute ; it being a duty to the tcftator, although it Noy, 4^ 
be not an annual fervicc. 3* ^o- ^6, 

Secokoi.y, It was mm'ed, that debt lies not againft the cxecu- ^^^^^' 38*94- 
tor of the heir, it being a perfonal dutv by the teftaton no more Scc Mr.Har- 
than debt lies againft the executor of the warden for an cfcapc t^ravc's Co. Liu 
fuffcrcd by the warden. — 'J'he Court held, that the aftion well ^v *• *.*>• 
Uy ; and that die cafes arc not alike. For in the one cafe, the tef- *^^' ^' "»"""• 
tator was chargeable for a perfonal wrong, which di^d with his 
pcrfon (fl), and is chargeable by the ftatute law; which charge fhall ('«'' SecCowp* 
not fali upon his executor. But in this cafe, the teftator was 37'- 
charged as for a duty due by him, for which he could not have 
waged his law ; tlierefore his executors are alfo chargeable. And 
it was adjudged for the plaintiff. Fide ib.Hen. 7. pLi, 28.//^//. 8. 
Dyr^ 24. 7. Hcfi. 6. pi. i^- II. Hin, 6. />/. 15. 

Cox againft Crapnel and his Wife. Case i«. 

A CTION of trover againft them, fuppofing the trover by both in trover ajainft 
-^^' during the coverture, and the converfion by the feme only, hu (band and 
The defendants plead, qmd Ip/i non funt inde culi>ahiUs. Attcr vcr- ^'*^» '^°i[,^'^" 
dift for the plaintiff, it was moved in arreft of judgment, that in 3fr*ihc iiTuc 
afmuch as the declaration doth not charge the baron with any /<?//, murt be byitrr 
but only the femr^ the iflue ought to have been, qmd ipfu iion cji only, 
\nle culpahHls. — And of that opinion was all the Coi»rt. ^"^ 3»2.8»3, 
Wherefore it was awarded, that the iffuowa*? ill, and that theyfhould Noy,45. 
replead : and fo they did. — Note, A repleader after a verdift (a), ^^^- J»c. 5- 

(a) I. Lev. 32. a, IVfbi. 137. 140. i.Sulk. 579. Strange, 847. 5. Com. Dig. 155, 156. ' ^^^* 
and ihe cafes there cited. 

Riches againft Bridges. cah 19. 

ASSUMPSIT. For that he was indebted to 7. S, in t\s'enty An aff^mf^fit 
combs of barley, to be delivered unto him at fuch a day, iii will pot hcont 
confideration that he would deliver it to the defendant before the pro»n«ft»«hat in 
iay ; the defendant affumcd, and oromifed to deliver it at the day !^Jt!cTi!*'?ra^ 
to 7. S. : and alledgeth in faft, that he delivered it to tlie defendant, S^utcin*™' 
. an4 th? defendant had not delivered it to J, S. It was moved in iWeredto v^. he 
W0UI4 afterwards deliver then) to'^, Aa\c, :^x8. 3S0. Yd/. 4. 1 iS. Cro. Jac. 667. 
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*'aiw/ arrcft of judgment, that this was not any confidcnition to deliver 
Biti»(6»f. ^c lame corn which he had received, for he cannot have any ufc 
of »t, nor any benefit by it. 

But THE WHOLE CouRT held it to be' a good confic^eration ; for 
in regard he received it, and made fuch a proroife, it fhali he in- 
tended that he had forae benefit thereby, viz. that he had the better 
credit to retain it in his hands ; or otherwife he would not make 
fuch a promife : and if by any intendment it can be, the law 
will well intend it. Wherefore it was adjudged for the plaintifF. 

Note, Aftcn^'ards upon a writ of erior in the exchequer 
chamber, it was reverfed for this caufe ; For that there was not 
any fufficiiiit confideration whereof die law takes any regard. 

^'^^ 20. Dcvcnt againjl Popham. 

TrimfjfTtrmj 4i>KliZ' Roil i $'9* 
Aplcainabite- 'Y^RKSPASS of battery ; wherein he declares againft the defcn- 
^^ ^^diilon ^"^ ^'^^^'^ ''*' ^' '" ^^^^*^^» S' Chandler. The defendant pleads 
Bwft^travcrfr "^ abatement of the writ, that he, the day of the writ purchafcd, 
the a<kiition it was a gentleman, &c. Et kec^ ^c— And it was thereupon demur- 
dcnie?. red : and held by all the Court, that the plea was ill, bccaufe 
i4.//«.5.pl.i5. he did not traverfe that he was a chandler ; for if a gentleman 
Stran. 556.816. will occupy any trade, he may be called and written bv the name 
t4.Ray.154r. of his trade, and not gentleman. Wherefore it was ailjudged for 
3-T^-^^l'-'»3- the plaintiff. ^ 

Eafter Term, 

44, Eliz. In the Common Pleas. 
Sir Edmund Anderfon, Knt. Chief J ujl ice. 
Hiomas Walmfley, Efq. \ . 

(rcorgc Kingfmil, Efq. \ 'j%lliccs. 

Peter Warberton, Efq. - J 

Sir Edward Coke, Knt. Attorney General. 
Sir Thomas Fleming, Knt^ Solicitor General. 

tA^xu Williams againft Green. 

Trinity or Eafler Term, \yEliz. RcU 145 1. 
A deed cannot' "pvEBT Upon a bill, The defendant pleads, that the faid bill 
beddivcrcdto U ^^^^ delivered to the plaintiff as a/ Atf//«/r, upon condition, 
m^ll^t^^ that if the plaintiff delivered unto the defendant an horfe upon 
Sed vide ante, ' fuch a day, that then it ihould be his deed, otherwife not ; and 
«85- that the plaintiff had not delivered the faid horfe unto him ; and 

i.Ron.Ab.a7. fo f'on cJlfadium.'-Kt\A it was thereupon demurred : and reioM 
Moor, 642^ by Tin WHOLE CoiRT to be no plea; for a deed cannot be dc- 
.Noy,6. livercd tp the partv himfelf as an cfcrow^ becaufe then a bare 

"^cL^^^* averment without any writing would make void everj- deed, 
slyto, i|l! Wherefore it was adjudged for the pl^ntif. Se^ niyddm'i Cafi^ 
Co. Lit. 36. a. ante^ 52O. 
Cfo. Jac. 86. . 6. Mod. iiS. Shcp. Touch, i^ f> nta 
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Gravenor agai^ijl Mete, Cah*. 

Trinity or Eafter ^erm^ 43. £7/2:. Roll 45 1. 
A CTION of the cafe upon deceit. For that he fold unto hhn In aniaioofK* 
^^ two oxen, and warranted them to be found, tt ahjque infirml- founded in oon- 
tate^ uki revera mnfutrunt^ faV.. The defendant plcadedf not euiltjr, ^*f ',^^a'i# 
and the jury found him guilty for the one, and not guilty for the gj^ Jj^^jj 
other. And it was now moved in arreft of judgment, becaufe the TariesfroiB cbs 
warranty alledged was joint ; and now he is found guilty but of 'Aac. 
the one, and therefore it is not the fame warranty. — The Court CanluiiS. 
held it to lie well enough ; for the a£tion is not founded upon the Cro. jac. Sjo, 
contract, but upon the deceipt(^7). Wherefore it was adjudged C*>^«826. 
for tlie plaintiff. 

(a) CaT. Temp. Hard. 55. i. Term Rep. T33. 3. Term Rep. 51. 

Colbrook agahift Forfter. Casf j. 

Eafter Term, 44. Eltx. Roll 3012. 
T^EBT upon an obligation of 200I. The defendant pleaded, ^J/f^^iffem^ 
^^ that after the day of the writ purchafed, vi%. fuch a day, ^'^^' t'd»bt"* 
afui D. he paid unto the plaintiff 60I. parcel thereof, which he hJndrwrthout 
received. Judgment de briefs tffr. And a fpecial demurrer was producing cbt 
thereupon, becaufe he fhewed not any acquittance, or rcleafe fp.ciaiiy. 
teftifyine it.— And witliout argument it was adjudged for tlie ^"V'^+5s)-69t* 

Huntgate againfi Meafe and Smith. ^ 

Trinity Term, 4 2 . Eli% . Roll 1 804. 

T\EBT upon an arbitrament. The cafe was, that the plaintiff Several on each 
"*^ on the one part, and the defendants on the other, fubraitted fide lubmit to 
thcmfelves to tlie arbitration of J. S. fo as tlie arbitrament *" f"^'^^^ ^^ ^ 
be made and publilhed utnaue pttrtium pntdi^i. before fuch a day. ^^^^'^J^^*'?'it 
It was made, and publilhea to the plamtiff, and to Smithy one of muftbcd"7im- 
the defendants ; but it was not delivered and publilhed to Meafe: td omnHut i^^r- 
and. Whether this were a fufficient publication thereof? was the ''*"'• 
queftion upon a fpecial vcrdid. .'^"'*» 797- 

The WFIOLE Court held it to be no fufficient publication s.c. Moor,64s. 
of the arbitrament, according to the fubmiflion ; becaufe it ought ^'^' s* Co, 103, 
to have l>ecn delivered omnibus pajtibus ; for it ought to be per- j^^,j ^f g^ 
formed by every party : and this word " utriquc'^ (hall be ex- 5. Mod. 160.'* 
pounded fcparat'imj and not canjun^lm. Wherefore it Y^-as adjudg- Cro. jac. 321. 
cd for the defendants. ^^- ^a^- ^• 

Docket againjl Voyel. cah 5. 

( Michaelmas Term, 43. ^ 44. Eliz, Roll 954. 

A SSUMPSrP. Whereas the defendant, 10th May, 40. Ellz, in ^IP'mpBt vtWi 
^^ confidcration that the plaintiff, at a certain day then paft, "^'»*^"P^"* 
at the defendant's requcft, had lent unto him 30I. for fuch a time ; ^^hTs^taS . 
that the defendant alUimed to lend unto the plaintiff upon requell and executed.' 
30I. for a year, or otherwife to give him 40s. The plaintiff allcdg- Ante, 442, 71 j, 
eth, that the defendant did not lend him 30I. Ucct rcquijttus, t^c. Moor, 643. 
not pay the faid 40s. And it was thereupon demurred ; becaufe Owen, 14^. 
the confidcration was paft and executed, and the confidcration and Dyer, 271. 
promife ought to go togetlicr ;'or elfc it ought to be a confideration '* f^' ^*l- '*• 
continuing.— Wherefore for this caufc it was adjudged for the ^teniuog. 
SM£^ldMLiiL ft. Leon. 111. Yelv. 40, mim; 
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Caii i. Parhain againjl Norton. 

Micbailmoi Term, 43. ^ 44. EUk. RoUgtf. 

Tht acceptance *n EPLEVIN. The defimdailt made conufance, as bailiff of Sir 
cT rent wUl DOC AV jr^^j^ Grevil^ for los. for an amercementy and for 20s. forrcnf, 
filomi^en^s ^^^ ^^^ ^^* ^^^ * relief. The plaintifF qu9ad the 10s. for the 
cbiffliiic a re- amercement faith de injuria fud proprii^ and traverfcth the prefcrip^ 
fiefiBcidemto tion to hold court, and to amerce ; and quoad the 20s. for tlic 
ibe Cenrice. rent, ^uod paratui fuit^ et obtuitt J, S, balHv9 Dtii* F. G. who rc- 
Moor. 643. fufed It, and that he yet was ready ; and quoad the 20s. for a 
s.Co. Dig. $14. relief he faith, that the tenant died ieifed, and the land defccndcd 
t. Saik. 108, untQ tvvo daughters, who, together with their huibands, enfeoffed 
^•'^HS'HS- the plaintiff ; and that the lord, knowing of that feoffment, had 
acccpted^tlie rent from the plaintiff at fuch a Feaft ; and demanded 
judgment, whether now he (hould have a relief («). The defen- 
dant, quoad the firft plea, for the amercement, demurs ; quoad the 
fccond pica, for the rent, traverfes the refufal ; and ifluc was joined 
thereupon, ^uoad the third, for the relief, he demurred. 

And ALL THE Court rcfolvcd, that tlie bar for the relief W* 

infuflicient, and that the acceptance of the rent was not any con- 

clufion to have the relief; becaufe the relief is not any fcrTice,bnt 

a fruit incident, and adhering to the fervices. 

Ante, 74t. 'l'"E Court held, that the avowry for the amercement was in- 

C0.3. 66. a. fufficient ; becaufe it was not alledged in fad, that tlie plaintiff did 

•• Hawk. P, C. not appear after fummons ; but quid prafentatumfuit per bomapum^ 

^5* that he did not appear : and that the iflue joined upon the rcfiilkl 

was ill ; but it ought to have been jomed upon tlic tenure, 

W hereforc a repleader for that point was awarded. • 

(a) For the nature and feveral kinds of c. 24. for tlie altcrationt made in tlM ^ccki 
relieft payable by foccage tenant!, vide of tenure. 
Co. Lit. 93. a. note [z]. Bat fee ia.Car.a. 

CAti 7. Hardman, Exccut9r of Agnes Hardman, agalnft John 

Hard man. 

Hilary Term i ^\, Eliz, Roll ^ty. 
By what wds invEBT Upon a bill obligatory. For that the defendant topmit 
^i U^^l^U. J^ debit e^ et promijijpt folvnc eidetn Jpicti lo/. at any time after 

the feafl of St, Bartholomew ^ which fhbuld be in anno 160O, quando* 
rRc^Ab"I*6* "'^'^'^^ ^^^ ^^^^ '^' ^o"'^ require it, if the faid J. adtunc ejfd 
D/er, 11. '* ./^^r/^^^ 5 that the defendant. Itch fttpiiis requi/ttus hy die faid ^. 
An e' 7i9. after the faid feaft, tvz. fuch a day, &c. •had not paid it. The 
561. 413, defendant demanded oyer of the bill, which was, *' memokaK' 
Mo^667. «t DUM^ that I John Hardman the younger do acknowledge roy- 
y^^l^' *• felf to owe, and do promife to pay to my mother y^gnes Hard^ 
1. Leon. 15. *' w^i tlie fum of lol. at any time after the feaft of St, Battboh* 
>i.Lt»n.i 19.223. •* meu'^ whenfoever fhe (hall require tlie fame, if my faid mother 

** Wk!d *^*' " ^^" ^ ^*^" *" ^^^^ ' ^^^ ^^^ payment whereof I bind niyfelf, mf 
Vco.D\gl%. " beirs, executors and adminiftrators, to John Hardman the elder, 
JaacAiv.Vx. " ^y father, by thefe prefents, &c. In witnefs^ Wr." — It wn 
tliereupon demurred : and adjudged for the plaintifF; and that it 
was a good bill to Jpies by the words in the firft part of the billj 
and the words which oblige him to John Hardman^ fcnior^ in the 
lall part of tlie bill, are void. 

Gibf<« 
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Gibfon agalnft G. Brook, Executor of Will. Brook. Ca«i s. 

Hilary Term, 44. Eli%» RoU 1324, 

CCIRE FACIAS, upon a judgment given againft an executor if a/«w/Ki4a 
*^ in debt, and damages dc bonis teftatoris Ji^^c.EtJi non^ pro damnis^ be awarded 
de bonis propriis, — The defendant pleaded, quod alias peft primum «K*"^ *« «»«• 
judicium redditum, the plaintiff had fued a>r//ar/W againft him "Jj^' JJ^^J^ **^ 
upon that judgment, u^on which writ the flieriff had returned ^'"y^ J, i, 
nulla bona teftatorisy t^c, nee aliqua bona propria. And afterwards, bmis profriit^ 
upon averment made tp the Court, quid divajlavit bona in London^ <» * tievaftavit 
a fpccial writ of fieri facias was awarded to XhtihzTifl oi London^ to r-'^rncd* ^<|«^<* 
txix^ixt fi devajlavit ; and the fherifF returned the inquiiition, quod ^^^ he plcjwis, * 
bona tefiatoris devtnerunt to the hands of the defendant after the and judgment*, 
teftator's death, to the value of lool. which he had converted to ^ adcmwrcr " 
his proper uf(^. Whereupon z/cire facias was awarded againft him, ^? his plea, be 
to mew caufe quare exficutionem^ ilfc. And he appeared upon it, fa^ou,!?tbc 
and pleaded quoad damna^ quodnon potuit dedicere executionem et judi- pUintiff canoot 
dum fuper inde \ et quoad the debt, quod riens inter mains. And it was afterwards fue 
thereupon demurred ; and adjudged for the defendant, (quod vide ^^^ * ^""^ 
ante^ foL 8 CO.) prout per recordum pra^di^um remfinent' in /uo robore 5w»«"l /cir#/#- 
nfiwmi reverjat, plemus apparei. And avers the debt in this record have a fpecial 
and in the faid record and the perfons to be all one ; et quod writ. 
nulla alia bofia quts fucrunt tejiatoris, after the day of the purchale oi^^t *59* 
thefirft writofy2^/Vr facias hue ufque devenerunt unto his hands, 

Itwas thereupon dcraurrcdrand held byTHEWHOLECouRT, that Ante, 591. 
thisgeneraiyr/rfywr/iw upon the firft judgment was not good ; foritis *• Saund, aa^n 
barred by the judgment in the firft /r/Vf/i/r/Vij \ but if that afterwards 
any goods had come to his hands, he ought to have had a fpecial 
writ^reciting this matter, that after this judgment aflcts had come to 
the defendant's hands, and to have prayed execution of them : as 
. upon plcinment adminijiravit aflcts is found for part, and afterwards 
allcts came unto them. Wherefore it was adjudged for the 
defendant. 
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Ca,k^ Dawes againjl Bolton. 

Hilary Ternty 44. Eliz, RoU 

''^^(^"ISh A CTION upon the cafe for thcfc words : " Thou art a kiiavc, 
Cliog riccivcd A\ " *"^ ^^^^ received ftolen fwine, and haft received a 
AdIm goods X ^ 44 ftolen cow, and tliou kneweft they were ftolen." The 
( no: aAioo. defendant pleaded not guilty ; and after verdift it was moved, that 



■^* the aftion lay not.— And ot that opinion was the wholeCourt, 

*• abjente PoPH AM ; for tlie receiving of ftolen goods, knowing Acn 

Ydv. 4. jQ be ftolen (unlefs he receives them to maintain the felon) , is Hot 



4.Co!'i ^^'^"y(^^ And although it were objcfted, that it is a great 
4.BacJib.502. Zander, and a caufe of binding him to tlie good behaviour, if it 
a. Hawk. 450. were true that he received ftolen goods, and therefore caufe of 
aftion ; as it hath been adjudged for faying, ** Thou layeft in wait 
•* to murder one,** although he were not charged with felony, yet 
the a£tion lay ; quodfuit concejfum per Curiam \ yet the Court held 
here, tliat the aftion lay not; for it may be he' received them as 
bailiff, or lord of a manor, who had liberty to lifave waifs, and 
felons goods ; and then it is not any offence, and it fhall not be 
taken in the worft fenfe, when it may have any otherconftruftionJ 
as in Dg^ior Stanhope* s Cafc^ " Thougetteft thy living byfwearing 
** and forfwearing,*' an aftion lies not ; for he might have the 
fines of fuch as commit perjury. And although it were urged, tliat 
the conftruftion (hall be as of words in the worft part, fpoken 
malicioufly, when he faith, " thou art a knave, and haft received, 
•* &c.*' yet THE Court regarded it not; but, upon the firft 
motion, adjudged it for the detendant. 
(a) Sed vide 3. WilL & Mary, c, 9. i. Ann. c, 9. 5. Ann. c. 31. 4. Ceo. i. c. ii 

c*«*« Lea agatnft Exelby. 

Inanaaionup. A SSUMPSIT. Whereas tlie defendant was poflcflH of fuch 
IlSCl*/* Oiat ^ *^^^^ ^^^ y^^"' ^'^^ inheritance being the plaintiff's, 

one party wouM *^ confidcration the plaintiff promifed to pay unto him fuch 
pay a furo of a fum of money fuch a day and place, that the defendant 
money, and that promifed fupcr folutioncm inde to furrender unto him his leafc: 
th^^lnZiTdl' ^"^ alledgeth, that he at the day and pUcc tendered die 
wouiT^l^en- ^o'^cy, and that the defendant had not furrendercd his leafc. The 

^^er a leafc, the declaration inui^ lUte « ttndir of the money by the pUlatiffi and a refuJ^U of it bf 
the defendant, z. Saund« j&O. 

defendant 
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defendant pleaded non ajfumf/it ; and found againft him : and it was ^-^ ^ 
moved in arreft of judgment, that the defendant was not to make *'/'•"/' 
tlic furrender but npon the payment of the money, or an exprefs ^ « » 
tender and rcfufal. And the plaintiff here hath alledgcd quod ob^ 
tuUt ; but he faith not that the defendant rcfufed, which is material, 
and ifluable; and he might have taken ifliie upon the refufal, if it 
had been alledged : and although he hath pleaded non ajfumpjit^ yet, 
the declaration being ill in fubllance, the defendant may well take 
advantage thereof.— Coke, Attorncy-Gcncra^ moved, that the de- 
claration was good, and there needed not any tender and refufal 
to have been alledged ; for it fufficeth to alledge that in confidcra- 
tion he alFumed to pay fuch a fum, the defendant alfiimed to fur- 
render ; fo there benig an ajfumpjit againft an ajfumpjit^ it had been Aatc, 70J. 
well enough. — But all the Court held, that if the promifc had 
been in confideration he alfumed to pay fuch a fum, that the de- Ld.Raym.664* 
fendant had aflumed to furrender, that had been fufficient ; for ^^^^\^^^ 
then he is to make his furrender, and he ought to take his remedy ^a-j^^^ 
againft the otlier for the non-performance ot his promife : but here 
it is, that he affumed to pay, and the other aflumed to furrender it 
upon the payment, fo as he would not truft to his promifc ; but 
when he had paid, he would then furrender it. And in the firft 
cafe, he needed not alledge tlic performance of the promife ; but 
here in this he ought. And when he faith ^«c^ ohtullt^ an J faith 
not that the other accepted it or refufed it, his allegation of the 
tender is not to any purpofe ; for he Ihall never fay qiind ohtuiit 
only, but he ought to plead further that none was there to receive 
it, or that he refufed ; or he ought to alledge payment ; and here 
it is matter of fubftance, for want whereof the declaration is not 
good. Wherefore it was adjudged for the defendant. — And after- 
wards Coke faid, that IVdlenlalCs Cafe was adjudged, that tender 
without alledging a refuful was not good. 

Brown againjl Saint John. Caif. j^ 

A CTION for thcfe words : ** You have committed burglary in innumJu 
. ^^ ** breaking his houfe'* (innuendo the houfeof one Bennct) ** and 
** ftealing his goods.*' — After verdift it was moved, that an tftion 
lay not ; for the breaking of an houfe may be as a trefpafs, and 
not felony: and he doth not fay whofe houfe he brake but by 
tlie innuendo^ which is not fufficient; fo it is uncertain. — And it 
was therefore adjudged that the adlion was not maintainable. 

- Cox agiituft Humphrey. • Cist 4. 

i^od vide atue^ page 877. 

IT was now moved again by Williams, /^^y^-jw/, and die words Words not ac- 
■^ alledged to be fuch : '* T hyboy" [innuendo Ambrofe Lathanij the Uonablc. 
plaintiff's wife's fon) ** hath cufniy purfe and thou haft received Popham, 210. 
•* it, knowing it, and haft tiie rings and money that were there in 2. TctmRcp. 
•* thy hand, therefore 1 charge thcc with* felony.'* — And adjudged 
that the a^^ion Jay rot, for it doth not appear that the purfe was 
cut/elonionjly; and then the receiving of the bov and of the things 
which were in the purlc is not felony. Whcrctore it was adjudged 
for the defendant. 

CKO. ELU. PART II. N » n Lathan\ 
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c^,, .^ Latham againji Humphrey* 

Hiiary Term, 44. Etiu.RM 550. 

Word! notic j| CTION for thcfc words : " Thoti haft cut my purfc, there* 
tionabic l\ a fo^g I chargc thcc with fclonv.'^— After vcrdift it was ad- 

Cro.j1c.31a. judged .that the aftion (ay not; for to fay, ** Thou haft cut a 
S>5< purfc/^ without [zying /tUmou/lyi it appears not that be had cqid- 

snitted any felony, whereford not a£txanahle« 

Case <. Blofield againft Grymc^;. 

H.-»r,, ifaie. OClRE FACIAS tipon a judgment in debt- ^ The defendant 

icafc to rht bai) ^ pleaded irt bar that the plaintiff, upon diat judgment, had at 

wiu'dif '/r*' another time brought Tifclre facias againft the bail, and that aftcr- 

tiM prim-iMn wards he releafcd to the faxd bail all aftions and demands, &c.— It 

was tlicrcupoti demurred r and, Whether this relcafe to the ImuI 

fhall be a difcharge to the principal? Quare, yaa Curia adv'tfrri 

vult* 

Cau 7. Houfe againft Laxton. 

tnejcamcnt, ^JKCriONK FlRM^E of a leafc from Scrjaant Hcah, anJdc- 
fhelcafcrhali ^ clares, That he 16th Jan, 44. Etiz. by indcntnre dated id 
^^"^f"^^ Jan. dcmifed, &c. The dt-fciidant pleads, tl\at long time before 
tKtd^y^ihr ^'^^ ^^^^^ ^^ ^^^ plaintiff had any thing, the queen was fcifcd ia 
dsmife ; and if fcc> and bv her letters patents conveyed it to one T. who kt it to 
the dcfofidant the defendant for years, whereby he was poflefled until the leifor of 
pleads a citkift the plaintiff entered and expelled him, and dilTeifcd T. and let to 
^mh^the^'^' the plaintiff, upon whom he re-entered The plaintiiF faith that 
^Uintiffor hit his lelTor was feifcd in fee, and let to him, prcNt, t^c. aksque tioc 
k4br, and after- that he difTftifed the faid T. And thereupon the defendant demur- 
wards re-eater. red. — H AKKl s ^ ferjfant^fsr the defendant^ moved, that the dcclara- 
nia 'traJcrfe^^*^^ ^^^^ "°^ ^^^^ ' becaufe it is that he deraifed i6th Jan. by in- 
ttje^diffelAn* dcntUTC dated lAJan, and he doth not fay trimo delibaat^ 16th j'tTTk 
withopt making for othctwife it Ihall be intended to be delivered tlie day whereon 
A tide at large to it bare date.— And of tliat opinion was Gawdy- — But all the 
lumfeK oriiU oTHER JUSTICES held, that, notwitliftanding, the declaration was 
Ante, aSl. f ^^^ » ^^^ although a deed ihall be intended to be delivered when 
k^l, 111, * It bctirs date, unlefs the coiUrary be Ihewn ; yet when it is faid that 
he demifed fuch a day, by indenture dated fuch a day before, it is 
Poph. I. ^^'' neceflfarily to be intcndea that it was not delivered the fame day it 
KuD< £). 97. bare date, but upon the day of the demife^ as it is alledged. 

j.UacAb. 174. 

Seconply, It was moved, that this replication was not good 
without making title to the Icltor ; and it is not fofficient to iiy 
tliat the leifor was fcifed in fee, and traverfe the difleiiin : forwbta 
a fpccial title is fliewn in the bar, and by that he deftroys die title 
of the leflbr of the plaintiff intended in the count, con/efBiig that 
he had not any eilate but by difTeifln, he ought to make a fpecialrc- 
plicatioi\ tliereto \ and it is not fufficitnt to fay that he was fcifed 
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in fee, for fo the defendant hath confcfled ; but he ought to (heW Howst 
how he had a lawful title in fee, and by what means he came there* n*^H* 
to ; and in proof thereof 5. Hen, 7. 33. Hen, 6. and 22. Hen, 6. *'*»'=f®'« 
were cited. — ^The Court held it to be a good replication ; for 
the material matter in the bar alledgcd is the diflcifin \ for thereby 
the title of the leflbr of the plaintiff is confeflcd and avoided, ani 
it fufficeth the plaintiff to maintain a lawful feifin in fee in the 
Icflbr, and to traverfe that which dcftroy s his title ; and he need 
not make an higher title.; as 21. Eli%, Dyer^ 366. a. Wherefore 
rule was given, that if other caufc were not fhewn upon the third 
day of next Term, judgment (hould be entered for the plain- 
tiff, tunc pro nunc. And afterwards judgment waS given accord-* 
ingly, and affirmed in a Writ of error. 

Andrews againji The Lord CromwelU Caie u 

trinity Term, 43. Eliz* Roll ^g* 

TERROR to reverfc a judgment ^iven in die common pleai in ifantmfeU 
^^ an affifc againft Andrews and nmetecn others, the writ being fnmmoned bc- 
brought by all of them returnable Hilary Term^ 43. Eliz, which re-* ^"^ Justices of 
cord was then returned, but nothing done therein in the faid arc^renwvcd 
Term. ^Indena Pafch. 43. Eliz, Lord CromwelliwtA^ fcire facias^ and the Chief 
quare executionem habere non debet ^ returnable yj/zw^w^P^i/fibi?, at which Jufticcof the 
day Andrews appeared, and the others exatli non vcnerunt. In that «o^»non ptea« 
Term nothing more was done againft Andrews and the reft. But "pp^iJ^d^'iui! 
a rule in court was given to Andrews to affign his errors the fourth ticcs of afThw fn 
day of the next Term, at which day Andrews only affigned divers the fame coan« 
errors in the record. Lord Cromwell pleaded in nulla eji enaium*--^ ^F» «"<* the af- 
And now, upon reading the record, Coke, the ^eerCs Attorney^ fore them '"^ 
moved, that they fhould not proceed to the examination of errors, jo«rned for i/* 
becaufe the writ of error was not good; for it is dire<Siled to thc>f«/#;intoC. B. 
Chief Juftrce of tlie common pleas, and fuppofeth that the aflife where Judg. 
was fummoned before fuch, and taken betbre fuch, &C4 Et rr- Jf^^i* ^*T*°. 
cordum coram vohis rcjtdet^ ideo vobis pntcipimus^ quod Ji judicium red'- ^^ ^ ^**of 
ditumfit^ quod tunc J t^c. and tlic writ mentioned not how this re- error U brooshi 
cord came into the common pleas, vi%» by adjournment fro diffi^ In B. R. di- 
cultatCy as a precedent was Ihevvn in 10. Eliz, where the writ made ^^ *>. *** 
mention, quid coram z'obis venire ficimus propter difficultatcm^ or how ^I^^c ^B'^bel 
it was fent tliithcr ; for it was laid that a record may be there by fore whom'th#* 
adjournment before judgment, or removijd by a mittimus before afliMpa/Rsd^re* 
judgment, or by a r^r//V«W after judgment; for, for the fafety of «"">Ji'»««ffl^ 
the record, it is removed oftentimes to remain in the treafury, anid f"""^°f*/I^' 
the writ ought to mention how it comes in ; and fo is the writ in ^atjc (b?*** 
tlie Rcgifter " de reccrdo mittcndo^'^ and irt Fitzherbert^ s Natura Bre-- name), itfo/U 
vium, — And, becaufe this writ did not make any fuch mention, modumeupu 
ALL THE Justices, excepting Fenner, refolved, that the writ ^'JT* '^^''^••' 
was not good, and it Ihould abate ; and although in 5 Edw, 6. {"^ ^^ ^^ * 
Dyer^ where a judgment was in a quare impedit before the Juftices recite Uw th§ 
oi nijiprius^ by the ftatutc of fVeJlm, 2. and error thereof being ofiKt cmmt ir.t^ 

thi common pltat^ 
the writ of error it not good. Yclr. |« NojTi 44* Cro. Jac. 94. !• Co. ^. b* 

N n n a brought, 
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AKDRfcvrt brought, exception was taken, bccaufe he doth not fliew 111 the 
0fsir/i writ where the judgment was, and yet held to be good ; for tlicre 
Loud Crom- ^j^^ record began, and remained in tlie common pleas, and where 
the judgment was, was not material : but in this cafe the record 
^°** n R*^' ^^^ "^^ *^ ^^ "^ ^^^ common pleas, and therefore he ought to 
Py*^!?^ '^ fliew how it came thither.— But all the CuRs irons of the chan- 
4. Bum. 171. eery faid, that the writ in ike Rcg'yhr and Fitzherbcrt* s Katura 
1* Salk. »6i. Brcvium is, where the record comes into the common pleas by 
writ; but wlien it comes thither'by delivery to the hands of tlic 
Chief Jufticc of the common pleas, as here, they have not any fuch 
writ. — PoPHAM, Gawdy, and Yelvertoi^, faid, that foraf- 
ttiuch as the cxprefs precedent in Fitzherhert^s Natura Srevium is, 
that this writ lies where the record is brought in the Common 
• pleas for difficulty, and no precedent can be mewa that any other 
writ had been ever allowed in any other maimer ; they held, that 
this was not now allowable. — Gawdy faid, w^hcn the record be- 
gins in one place, and isfinifliedin another, there ofncccffity in at 
writ of error the proceedings in both places ought to be mentioned. 
And Andre'-jjs flicwcd precedents, ii/7//rr Ti/vw, 4. Hen. 5. Roll I09. 
and Eajlevy 5. Hen. 5. Roll ^i, that the writs tlierc were in fuch 
cafes as tliey are here ; but the precedents being viewed, were di- 
reftiy to the contrary. Wherefore they held, in regard the prece- 
dents arc fo, and none to the contrary, that this writ vaPiMng from 
them was not good, nor allowable. — But F'enner conceived, that 
forafmuch as this writ is but a commiifion to examine the errors, 
although it is nv^t here fo formal as it ought to be, yet, having 
fabftancc, it was well enough ; and the defendant, having admitted 
it by pleading ;;/ nu'lo c/i erratum thereto, he may not now take ad- 
vantage thereof. — Biu all the other Justices held, that the 
writ not being good, they ex o^aj ought to abate it. 

In an aflize SECONDLY, They held, that this aflignmnit of errors by Jmj'rrj^s 

flgain.'t feveral, only per fe^ without fuing a fummons and fevcrance of the others, 

•ncloneonlyap. is as ww/ and Void : and therefore, although the writ were good, 

f!;!!!^*I! ■^^^' ^^ct thcv would award execution ; tor the writ of fare fjiiasy qujrc 
iiicnt againit -' . ■' . , , , * r r i i -« -/r- ' r 

liim, he cannot ^x^^fftiof/cm hoOcre tion debety 1% as a ipur tocaule the plamtifrs to al- 
/#r/* bring cr- fign their errors ; and when it is returned /aVf/^r/, and nothing 
ror without donc thereupon (for this affignment of errors by himfelf only,isa$ 
U^T^cl!^^ if nothing had been done), execution fhall therefore be awarded: 
Ante 44*5. ^^^ although tlKre is now a year pafled after tlie return, and at 
■ ' ' tliis time no judgment that there fhall be execution, nor that 
i.Ba'c.'Ab. 7. ^^y continuance was entered, yet it is not material, for there nc\*cf 
Cro. Jac. 92. ' ^^1^ J^ced ahy other fare facias to be awarded ; but execution fhall 
1. Saund.239, be taken when there is an apparent default in the plai^itifF that he 
B. R. n. 51. would not allii'n hii errors. Wherefore the writ was abated, aiid 

► -a.Stra.^^T.f)--, 
Bar. K. B. 4. 
^iUf. I. 4. Bar, Abr. CCc. 

S«c 5. Ceo. X. c* 15. 
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Colflon agalnjl Rofs and Levct. Caie 9. 

A CTION of the cafe againft the defendants, late fhcrlfFs of 2'«/ k. E^^ap? from in 
-^^ For that whereas, according to thecuftom of the city of 2 'orh. '^';"=^ °" ■^*- 
he levied a plaint of debt of 15I. againft one Lcyton before the faici fou,.tTt"irork • 
llierifFs in the court of Guildhall, according to tlic cuftom there, the iiicriffs 
and thereupon had fummons awarded returnable at the next court pleaded, that 
there, which was returned nihil\ and afterwards had a capias awarded ^''^X ^^^ '^'"^ ^' 
returnable at the next court before the aforcfaid P.ofs and Levct \ ^^^^^^^\^^^^^^ 
which court, fiich a day holden, the ferjeant returned, cepi corpus cij. The pic* 
et paratum hahuitj Isfc, at whicli court holden before the laid i^c/i held ill, ^a it 
and Lcvet, then fhcrifFs, the faid Lcytou was committed unto the d»d not appear 
queen's gaol under the cuftodv of the faid defendants, there to re- ^^'.^^"tidT- 
main until he fatisfied the debt, or the plaintifFy// inde prfsclujus ; chlr^'^i^U ' 
whereupon he there remained from 17th Jan, 43. ufque 18. J.cn, 43. foncr. 
at which day the defendants fuffcred l^m to go at lar^e, the plahitifFg ^ ^ 
not being fatisfied his debt, and fo went into places unknown, j." jnit. <;90. 
whereby he is deprived of his debt, undc ad'io accrevit. The de- i.Bac.Ab. 234, 
fcndantr, plead, that they let him at large by reafon of a writ of 4-Rac.Ab.45i. 
privilege awarded by the council o^ Vork^ Isfc, And it w^s there- ^•^»^*^'*7*>27J» 
upon demurred, becaufe they did not alletige the authority of the 
council there, &c. — And it appears not to theCourt that he might 
be privileged there; for it doth not appear that they had au- 
thority to hold plea in debt, fo as the plaintiff might have jufticc 
there. And for that and other caufes it was held, that the bar was 
not good ; and that the flierifFs, although they let him at large by 
colour of the writ of privilege, yet the v/rit not being a good war- 
rant, they are refponfible to the plaintiff, for they at their peril are 
to take heed, what warrant they had to let hira out of their 
cuftody. 

But then divers exceptions w-ere taken to the declaration by An aUat eapimi 
CoKEy the Jttorncy General, — First, Becaufe a f/7/>/V^j is awarded ^ro'^i an Inferior 
returnable at the next court, which ought not to be lb ; but there ^^"'^' rc^^rn- 
ought to be a day certain of the return. — Sed non allocatur ; for the ^,J^,, before'thp. 
proccfs at the molt is but erroneous, whereof the Iheriffs Ihall not rhcrifh, by their 
take advantage ; and the plaintiff is to declare according to the re • ^'••A*'' "<«««> 
cord, and hc'cannot vary from it, - and without aj* 

Secondly , Becaufe the capiat is awarded returnable before Rofs p^rjy was not 
and Levct ^\\\\\c\\ is not good ; for it may be they ihould die or be amrtod on tli« 
removed tjefcre the writ returned ; and therefore it ought to have ^^^"^ ** 
been aw^arded returnable before the iheriffs, without naming their \^^^^ ,5- 
proper names, a*? writs of procefs awarded out of this court or p ' 
comm.on pleas are always returnable beforethe Jufticcs of the bench **^*^' *** 
without their proper names for the reafons before.— But all tub 
J u STICKS faid, it was well enough notwithftanding, when it appears 
that they were Iheriffs at the time of the return, as itappears here by 
the record that they w^erc : fo, although a writ awarded to tho 
fheriffs without their proper name is the fureft way, for that it 
may be he may be removed before the.executing thereof, but if it 
be awarded unto him by his proper name, and he be ihcriff at th« 
time of the executing and return thereof, it is wxU enough ; fo of 

Is n n 3 proccft 
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Col ■ TOW proccfs ^lyardcd out of this court returnable before the Jufticcs by 
^^{Lk ^^^^^ proper names, it is well enough in law, although not fo in 
hl^LT, policy* for thcreafon abovcfaid. 

Thirdly, Bccaufc it it not allcdged that the faid Leyton was 
grreft^d ; and if he were not arretted, there cannot any a£lion be 
brought for his efcap^, — Sed non allocatur^ for when the ferjeant 
returned cept cortus et paratum haheoy it is to be intended that he is 
arretted ; but if he were not arretted, yet* the record is, that he is 
committed per Curiam to prifon ; which isfufficient, the party being 
prefent in court, without an arreft. 

31 commitment FOURTHLY, The commitment is thidem remanfurus quoujqui Ac 
ihidtm rtman- debt be fatisfied, or the plaintiff barred, which is not a lawful com- 
/'''''*' S^^Hff** mitmcnt ; for then he mould not be bailed, which is againft law 
** * * jind the courfe of all courts. — But the Court held it to be well 

cnpugh ; for that is the manner of commitments in all courts ; for 
the court is not to demand bail, but yet if he can find fureties, he 
ihall be bailed ; for it is fo intended in the commitment. Where- 
fore, notwithft^nding thcfe exceptions, it was adjudged for the 
plaintiff. 

Caii xo, Elwyn agalnjl Montford. 

Judgment ob- tJ^JlROR in the exchequer chamber of a judgment in the queen's 
uinedandno •*-' bench. The error affigned was, Becaufc there was not any 
^"nwit?"**^' bail filed for the defendant.— And it was agreed to be clearly ain 
„ * error, and the judgment therefore reverfed, 

Cro. Jac. 568. Moor, 694. 

Case 11. Com againjl Paflow. 

If after the rt* p^RROR in thp exchequer chamber of a judgment in the queen's 
pxv# i« awarded -^^ bencli. The crror affigned was, Becaufe upon a challenge to 
Scriff*"*"* '^ ^'^^ fheriffthe ventre facias was awarded to the coroners, and rt- 
$aUi^ it is error, turned by them ;. and at the ni/i prius a tales was returned by the 
Ante, 586. new fherifF^/^ circumjianiihus, — And it was held to be a manifeft 
YcW. f 5. error, and that it was not aided by the ftatutc of n^ifconYe)'ancc of 
%, Stra. 94Z, procefs } for it is a mif-trial- 

Case n, Gricc againft Chambers. 

Tiie curtom of "pRROR upon a judgment in Korwlch in debt upon an obliga- 
an inferior court •*-* lion, where the defendant confclled it to be his deed, but, ac- 
iv;iiconirou]thc cording to the cuftom there, prayed qu$d inquiratur de debito. — And 
general praaicc, thereupon the Court awarded a precept to the ferjeant to make an 
I. Leon.2. pl.3, inqueft to enquire thereof ; which inquett was returned ; and found 
.'• gj^* 96. it to a certain fum, for the which fum the plaintiff had judgment 
#• urr. 779. ^^ recover. And this matter was affigned for error; and, becaufc 

it was done according to cuftom, it was not reycrikble. And 

chercupon the judgment was affirmed. 

Br^diofi 
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BrcndloCs agahji Philips. ^^" »3* 

lEBT. The plaintiff declares that the defendant, in confiden- Ifanannu.jreni 
tion of looi. paid, granted unto the plaintiff's father an an- kedcvifed, the 
nuai rent of 60I. iftuing out of the manor oi Dale, for fixty years, p^Sti ariuci- 
with a Mmine pmna for non-payment, and that his father devifed dent to it; an4 
tHc rent unto him ; and for arrearages of the rent and nomine debt win X)p 
faen^ he brought the aSion. The defendant pleaded tlic ftatutc *o'^ «*»« arrears. 
of ufury, and ilTue tliereupon, and found againft him. Ante, 3. 26s, 

Godfrey moved in arrcll of judgment, — First, That an ac- i.RoU.Ab.591. 
tion of debt lies not for this rent, but a writ of annuity as long as '• ?"^J' '5'^ 
it continues. — Secondly, That this nomine papntt was not devifed |j)r,,°8|.^^* 
unto him, and therefore it paffcd not. 4. Co. 49. 

Yelverton, Jjt/l'ice^ held, that an action of debt well lay; and Co. Lii.i6», 
that there was a difference where a rent for )^ear« is granted origi- 
nally, and where a rent or annuity is granted in fee, and out thereof 
a grant is made for years, there no a6lion of debt lies {a) during the 
years; but in the firft cafe it well lay; and in the laft point h^ 
held, that t\\c nomine poena? pafTed as incident to the rent.— And of 
tliat opinion was Fenner as to the Jaft point, but he doubted of 
the firft. — Wherefore^ cateris Jujiitiariis ahfentibuSy adjownatur^ 
(a) See S. Ann. c 14. f. 4. 
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Gafcoyn againft Longvile, Caie 14. 

¥T was rcfolvcd by the two Chief Juftices, the furveyor, and at- An inqui/itSon 
-■' torney of the court of wards, that an office finding tliat one of office findinj 
fuch was ftifed in fee at the day of his death, aitliough it doth not ^'V-K^^i, 
find his dying fcifed, is fuflicient; for that anfwers well tlie ^^^J^jji^^^J 
words of tlie writ o( c/itm claujtt extrenium : and it fliajl be intended is good, 
that he died feifed. But in Donbie^s CqJc it was refolved, that an « ^ ^ 
office finding that one fuch held of the queen the day of his death, p j^*^ B^l'?©!* 
without finding the feifin or eftate, was void. And it was faid, 
that according to thcfc r^foiutions there are many ancient precc* 
dents. 

Bedingfield's Cafe. ^^" '5* 

npEXANT in tail covenants to ftand feifcd to the ufc of himfclf If tenant in taU 
^ for lite, and after to the ufc of his eldeft fon and his heirs ; covenants to 
and after covenants with a ilrangcr to levy a fine tothe ufe of the ^^l'^^^^^^ 
granger and his heirs; and levies a fine accordingly, and dies : feif for Ufe, re!* 
Whether the fon Ihall have this land by the firft covenant, and mtimfw to hi« 
that the fine doih ftrengthen it, or not ? was the qucftion. — And ^n »" foc> *tt4 
it was refolved that the fon fhould not have it ; for when tenant »f«^«'"<*»leviei 
in uil covenanted to ftand feifpd to the ufeof himfelf for life, that Ife^theiaft^c. 
is as much as he could lawfully do, and tlic limitation over is void, rhail prevail, 
and he remained fcifed as before. And fo the laid Juftices and Antc,279.47i». 
counfel of the court refolved accordingly, j^oor, 31. 

Ychi. 51. 
Hetley, Tio. 2.00.52. Noy, 46. i. Brownl. 193. i.And.i^i. GUb. UfeSyiti* SaUu6if« 
:^ M. KaynvySi. Cruifc en Finc«, 163, 3. Borr. 1705, 
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^^* '^* Penyfton againft Lyfter. 

If tenant in t*li XT was alfo then refolved at the fame time, that where tenant in 
convcyibybtr. ^ t^l bargained and fold lands in fee, the bargainee levies a fine 
*c"to"l?.wh*o ^'^'^ procjamations, five years pafs in the life of the bargainer, and 
levici a fine,* afterward he dieSj that this fine (hall not bar the iflue in tail, but 
thcimicfhaU that he fhall have a new five years after the death of his father; 
have five years for the father by his bargain and falc had eivcn all his right, and 
o?ihJ wi^t m ^%^^^^] ^\^^^ ^^ ^o"^^ "o^ ^^^^^ ^o ^^'o*»^ the line : and then when he 
tail. * ^*^^ *^^^ ^^^^ '5 ^^'^ fi'^ft ^^ whom the right defccnded, wherefore he 

Woy, 46. ^^ within the faving of the ftatiite. But if tenant in tail had been 

:?. Co. 17. b. only iliffeifed, and the difleifor had levied a fine, and the tenant in 
Dyer, 3. tail had fufFcrcd the five years to pafs withgut claim, that (hall 

Plowri. 374. bind his ilfue ; for the tenant in tail had a right at the time of the 
Co! LiyT?!^^ ^^^^ levied, and therefore the iflue is not witliin the faving. 
Shcp.T0uci1.17. ^ hercfore it was refolved, upon the firft motion, utfupra. 
CruUc on Fines, 209, 210. 

Sec 4. Hen. 7. c 24. and 32. Hen, 8. c. 36. 

Trinity Term^ 43. <^*V«. — In the Common Pleas » 

Casi 17. Walter againft Pigot. 

Trinity Term, 44. Eliz, Roll 1031. 
A bond infef* TAEBT upon an obligation de fept'mgenta et quinquaginta Uiris, 
tua^tmthtifKin. ^^ The defendant demands oyer of the obligation, which was, 
fujgirttis ltb*it, conceffit fe teneri in feptuagentis et quinquagmtis Hindis. The condition 
is good lor 7501. ^^^ ^^^ ^j^^ payment of 500I. at a day, &c. The defendant pleads 
Moor, 645, variance betwixt the writ and bond. — And the Court refolved, 
S"^,^* ''^•"9- that the plea was infufficient ; for feptuagenta fhall be well taken 
i.Yutw.422. (or feptingenta, as iviginti for vigi fit i ; efpecially the intent of the 
10. Co. 123. parties ap{x:aring as it doth by the condition. Wherefore the 
Cro. jac. 147. defendant was ordered to anfwer. And the plaintiflT'scounfel re- 
Cro.c ar. 418. cited a verfc to prove it, gintajignat decern^ fed gcnta dat tihi centum, 
5. c^m. Dig. ^j^j ^j^^ defendant pleaded fton efi. factum. And it Was found by 

^' fpccial verdict, and adjudged for the plaintiff. 

Caii is. Ward agair,^ Lavile. 

Mi^'hixelmas Ttrm, 43. l^ 44, F lix. Roll 1207. 
In rtp'^y,n, the "p EPLEVIN. The plaintiff counts of the taking apud Dak^ 
place of the AV ^yithout allcJging any certain place, as the ufual courte is to 
^luTL"'"^ ^^ ^^^ '" ^.'/oJflw I'jco vocat\ t^c. And for tliis caufe the defendant dc- 
jif ' murrcd.— Andthe count held to be ill ; for the place is put in the 

Wob'^'ioJ ' count to give notice to what the defendant fhould make his title, 
i,v<\'\ 1V6. and anfwer that the viJ is too general and uncertaTn. Wherefore 
1. BrovvnL 176. the count, being againll the general form, was adjudged to be ill. 

earth. I S6. 2. Wilf. 355. 

Ca« 19, Sir Chriftopher Heydon's Cafe. 

Trinity Term, ^\. Eliz, Roll^^Oj. 
AfiirefmcUs OCIRE FACIAS upon a judgment in debt againft Sir TVUllam 
•gaini\ ihe hdr O H.ytion was fued againfl Sir Chriftopher Hcydon and his tcrrc- 
n^ilf f!)^^ tenants. Sir Ccriftcphtr Hexdon and tour others were terre-tenants 
Tjudg* »cnt in returned ; and thereupon Sir Chrijtopbcr pleaded, that he was fon 
dtbt ajrainrt the and heir of Sir iniHam ; and pleaded m abatement of tlic writ, bc- 
•ncciior. caufe a fcire fayms was not lued againft him as heir, pretending 

Cr«.C«r. 29. that Tifctre facias ihould iffuc firft againft him as heir, before the 
writ uiould iffue againft the terre-tenants. — And the whole 
Co u KT btld xixt lA'Wk vo \>^ Vil \ %sA Xba Wlit was adjudged good. 
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Tuke, Aclminiftrator of Rich. Take, agabtft Cheek and Ca>e 20. 

Caftrel. • 

Trinity Terwy 44. Eliz, Roll 1445. 
T^EBT for the arrearages of an annuity. The defendant pleaded ^^'*^^[*" 
-^^ a relealbof all aftions before the day of payment. — And after djccharec thT* 
•yer of the deed it was demurred thereupon : and held to be no plea, growing armr« 
becaul'e a rclcafe cannot difcharge a duty which was not then in of an annuity. 
being. Wherefore it was adjudged for the plaintift*. co. Lit. 291. b, 

39. Hen. 6. 43. i.Buia. 173. Moor,i33. a. Roll. Ab. 404. s. Ld. Raynu7S6« 2. Salk. 575, 57^ 

Stebs againji Bennet. Caseu. 

Trinity Term, ^^.Eliz. Roll 5 02. 

"D EPLEVIN of the taking of his hearts in a place-called S. in Pl«ading. 

IVarminJier. The defendant avows the tzViWg damage feaf ant Q^^j^^^i^ 
in fixtecn acres of pallure, and made title to thofe fixtccn acres. Ante, 705. 
The plaintiff faith, that the place where the taking was contains 
two acres of pafture only, and Ihews the buttals of thofc two acres, 
and made title unto them ; and that the defendant de injuria fud 
froprld took the beafts there ; absi^te hoc that he took the beads 
in pradi^o loco vocato 6\ in (Varminjhr^ containing lixtcen acres, 
frout^ Iffc. — It was thereupon demurred ; and adjudged that the tra- 
veife was ill. 

Field again/t James Winlow, alias diBus John Winlow. c^n m. 

Eafter Term, \\, Eliz,, Roll-ji^^ 

Tr\EBT. And counts, quod cum pr adieus Jacobus per nomen Jc- ^^ 7<^ execntm 

^^ hannh JVinlow, fuch a day and year per quoddam fcriptum fuum\^^ **1^'*^ 

tbl'igator'ium conccjfity Isfc, The defendant demanded oyer of the bond, jj^^i^ ^ ^^ 

whereby it appeared that the defendant, by the name of John fVin- bit detk 

low^ fecit fcriptumy l^c. And the condition was, if James fflnlow j,^ ^ 

paid, ice. Whereupon tlie defendant demurred, quodhreve pradin, pi. j^, ' 

// narratio minus fujjiciens in lege exijlunt, t^c, — The Court held, 34. Hen. 6. 

that the aftion lay not ; for John cannot be James {a), '9-'>- 

2. Roll. Ab. 2T« 
Dyer, 279. Owen, 48. Cra Jac. 558. 640. i. Lut. 519, i. Salk. 6, 

(«) But the plaintiff might liave fued the have replied the efloppel. Lind v. Hook, 
irfcndant by the name of J^hn irtnjlrM •, Mod. Caf. 225. L.C,B,?A%)iiT%'s MSS. 
and if be had pleaded a mirnomeri he ought 
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Sir John Popham, Knt. Chief Jupce. 

Sir Francis Gawdy, Knt. \ 

Sir Edward Fenner, Knt. V Jufticeu 

Sir Chriftopher Yelverton, Knt. 3 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor General. 
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Lord Sands againjl Pindcn 

trinity Term, 44- Eliz. Roll 90. 
In pleading a f " | TRESPASS ^uare claufum JFreglt VOCAT. Cadhury Groimds 
fircfcriptionfor I apud Mettrs/ont. The deitndant pleads, that ante ttmfni 
« «Mjr in right M^ q^o^ bfc. ft fr^di^o tempore quoy tsfc, he was et adhuc eft 
?f thedSSidff ^^^'^«^> etfetjitus de^ etin re^riaecclejue parocbi^ deMottesfontfra^ 
aUedge that be ^'^- ^^ Mottesfont prse. ac diy et in urn mejfuagio vocAT. theparfon* 
wasfcifedi«;«r# Jge, parcel reilorla pradUi. indominico fuo^ ut defeodo tn jure eccUfue 
eccltfi^y it is Jua pradiei. ; and that he and all his* predeceflbrs, reffores ecdtjut 
^'^y''^^^ pradieiiP, and all thofe whofc cftate he hath had in the faid houfc, 
'^l^^fl.thire, ^^^^^ ^^^ ^^^"^ ^^^^ whereof, &c. away from that houfc over the 
€r that the par-' place WHERE, to an hamlet called Lockcrley^ infra parochiam de M^t- 
Ibnage was tesfont pradifi. to carry his corn and tithes growing in the faid 
nvjfbUtbi 9in hamlet to the faid houle, from the faid hamlet, &c. The iflViewtt 
The f/rW«*^^^^ ^P^^ theprcfcription, -and found for the plaintiff. ' 
^Htm bcddcrib- It was moved in arrcft of judgment, that this plea was notgood ; 
ed as the hamlet for he alledgeth a prefcription in himfclf and all his predeceflbrs, 
of L. in the pa. parfons of the faid parifh, and fheweth not that he was parfon there, 
^ii^nl^mmd- ^^^ ^^ he doth not enable himfclf to the prefcription. — Butbecatife 
Mi thu thoy^Irc i^ ^'as allcdged that he is a clerk, and feifed of the parfonage injurt 
both one- ecclcjice^ although he doth not fay that he is parfon, yet it is good 

enough ; for he cannot be feifed in jure ecclcjiir unlefs he w« 
5. Coiii.Dig. 31. parfon ; fo it tantaoiounts, and therefore well enough. 

Secondly, Becaufc it is not alledged in what vHl the fiid 
houfe is whereto he claims the way ; for it may be it was inano- 
tlier vill. — Sed mn allocatur \ for the parfon mall be always in^ 
tended to be rcfident within his parlonage. Wherefore it is in- 
tended that the parfonage-houfe is within tlic faid viU where tiw? 
parifli is alledged to be (viz. in Mottesfont). 

TiniiDLY, For that the venire facias is only of Mottesfent^ and 
not from Lockcrky alfo, it was therefore alledged that it was a mif- 
trial. Wherefore, &c. — But all the Court held, that feral"- 
Ante, 426. 837, niuch as Locker ley is mentioned as an hamlet infra tarochiam ii 
^Mottesfcnt^ it (hail be intended that the parifh and vill of Mot- 
tesfont are both one, and then it Ihall be taken to be the hamlet 
of Auottesfont ; for although a parilh may be extended to many 
vills, yet it fhall not be conceived to be fo, unlefs it be ihewn.— And 
to that purpofe Gawi>y cite4 X*«f, quintQ j|. £dw* 4- tiat where 
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one IS named of a parifti, it is a good addition. Wherefore it Wasf Sakdi 
adjudged for the plaintiff. p^nT^^ 

Clerk agalnft Perxkeven. Cisi*. 

A CTTON for words : " Thou art a lewd fellow* for thou haft Wordiaaioo. 
-^^ ** drawn fuch a man to perjury.'*— After Yerdift, it was ad- a^Je- 
judged in the queen's bench, that the aftion lay -, and error ^^^^^9^ 
brought, and afligned, that the words were not aftionable.— And 
ALL THE Justices and Barons agreed, that the aftion was 
maintainable ; for it is all one, as if he liad faid, "Thou \\?SS. fiiborncd 
a man to perjure himfclf:" wherefore tiic judgment was affirmed. 

Baylie aga'ujjl Taylor. Caiej* 

Hilary Term, 44. Eliz. RoJL 
T^EBT upon an obligation of icx) marks, conditioned, l" pl«ding, thf 
•*^ '* Whereas the defendant, by his deed of the fame date, had ^^^^^^'^ 
** given and granted to the plaintiff and his heirs, a clofc of pallurc^yg^^^"* ^ 
** in AiAjJlerby near Govjby\ and whereas the defendant, by his inatcer,of 
** indenture of mortgage, hath already mortgaged to Jeremy Smith which, byin- 
** divers lands and tenements in the county of Lincoln^ whereby 'cndmcnt, he 
** the faid clofe is either mortgaged, or fuppofed to be mortgaged ^n"'J^^J^ 
•* for a fum of money, to be paid at a day yet to come ; if Ante, 310. Sat^ 
** therefore the faid dole be at the day mentioned in the faid y^ji^ ^. 
** indenture redeemed and fet free, and dilcharged of incunibran- cvo. jac a»i. 
** ces that may grow by the faid mortgage ; and if the dcfen- i.Saund. loa- 
** dant, during die faid mortgage, dctend the faid clofe to the S-^^^^'^iH^ 
•* plaintiff and his heirs againrt the faid Jeremy Smithy that then, 
•* &c.** The defendant pleads, that the faid clofe was not mort- 
gaged to Jeremy Smithy and fo he was difcharged, he. The 
plaintiff faith, that the faid clofe, tempore confeilionn fcr'ipti ohligatorii 
pradin. figmratnm fu'it pradi^o Jeronymo Smithy et hoc petit ^ quod 
inquiratury t^c. And thereupon they were at ilfue ; and found for 
the plaintiff. It was moved in arrcft of judgment, that the 
replication was not good. ^ 

First, Becaufe he faith, pipwratumfuity and he fhcws not to 
the Court how pignoratum fuity viz. by indenture in rolled, or 
feoffment, fo as the Court might judge thereof: as 22. Edw, 4. 
pL 40.^^^Sed mn allocatur ; for the plaintiff is a fl ranger thereto, 
and he need not fliew it: and the defendant having pleaded 7ion 
pignoratum fuit^ it fiifficcth the plaintiff to fay pignoratum fuit 
generally, without Ihewing how : as if the tenant pleads joint- 
tenancy on the part of the plaintiff, he need not fhew of what 
gift, or how, becaufe he is a Granger thereto ; but if he pleads it 
pn his own part, it is otherwife : and therefore this exception was 
difallowcd. 

Secondly, Becaufe the plaintiff in his replication faith, quod 

Eignoratumfuity and he dotli not fay, that it was not redeemed ; 
or although it were pignoratumy yet if he doth not fhew that it 
was not redeemed, he fhews not any breach fufficicnt : for the 
condition is, ** whereas it is mortgaged, or fuppofed to be 
" mortgaged, if it be redeemed, that then, &c." fo as if he will 
entitle himfclf to the breach, he ought to Ihew that it was mort- 
^ged, and not redeemed, as Lon^^ qninto 5. Edw. 4. pi. 188. is. 
In debt upon an obligation, conditioned for the performance of 
an arbitrament, the defendant pleads ;iM//um /ccei^unt arb'itfium. TV^ 
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Batliz plaintiff faith, tale ftcerunt mhltnum : that is not fufficicnt, without 
mga.mjt ftcwing in whilt point it is broken, fo as the Court may fee 
whether he hath juft caufc of aft ion. And although the defen- 
dant by pleading quod non pignoraium fult^ implies, that there was 
not any redemption, yet it is not material : for fo it is done in 
cafe of an arbitrament; it is implied that he did not perform it.— 
•.Cr.441. And of that opinion was Gawdy ; for tlic plaintiff ought always 
tolhew to the Court that he hath caufc of action ; and tliereforc if 
in a replevin the parties be at iifue upon the pbce, yet the avow- 
ant fhallnot have return, unlcfs he fhews to the Court good caofc 
in his avowrv to have return. W herefore, &c. — But Popham, 
Fenxek, and YELVERTOy to the contrar}- ; for when the defen- 
dant pleads non fiz^oratum fuit^ and the plaintiiF faith pignoratum 
fulty it is a perfect ifTue in itfelf; and therefore the plaintiif con- 
cludes his plea, €t hoc petit y qucd inquiraturper patriam^ tsfc, Bnt in 
the cafe of the arbitrament allcdged, he Ihcws it, and the defendant 
ought to rejoin thereto before they be at iffuc. — ^And Popham 
faid, it ditfered from the cafe here ; for tlicre he who pleads it, is 
privy to the arbitrament, and is privy to. the affignment of the 
breach : but here tlic redemption lies only in the knowledge of the 
defendant, ?.nd PiOt of the plaintiff; and therefore the plaintiff' 
fliall not be in forced to fhcw that whereof by intendment he hath 
not any conufance. Wherefore it was adjudged for tlie plaintiff. 

CAtr 4. Chambers iigainft Taylor. 

Finding ftoien A CTIOX upon thc cafe, in nature of a confpiracy: for 
gocdsinaman'f xA jK^t tlic defendant /fl/j5 et maUticsh procured him to be in- 
^fe^trlTMum ^*^^^ ^^ ^^^^ fcffions of the peace, in the county of AfiddUfex^ of 
for lilt poffcf- fplony, for llealing a cloke and other goods, &c and to be im- 
fion of ihcm, prifoncd until he were acquitted, fccc. The defendant plHded, 
andwhoUccm- that he wa- poffclfed of the goods mentioned in the indiftmcnt, 
m tttd inccnic. ^^^ ^j^^^ ^^.^^.^ llolen from him by perfons unknown, out of bis 
Jv/ma-uv'tp ^^^"^^ i^ H jh-Hol!'Orn in the county oi Aftddlcfex ; whereupon he 
c- r;;fp.yin cf' m^vlc Tcarcli for thtm, and found thcni in the plaintiff's houfe, and 
fccirsthetijitf, demanded of him how he came by tLem : and becaufe he would 
i<.^j^coH^«- j^Qi- reft ore rl.em, nor fay how he came by them, he, for the ex- 
ju.MryV/aJr.ft arnination tliereof, complained to J. 5. recorder of Lcnd&n^ and 
aiiactitu for jjAicc of pcacc in Lziuhn and M.ddiifcx^ and obtained his warrant 
c.-: c:ous pro- to bring tlic phintiff before him, to be examined concerning 
ftcctici. ; and tliclc goccls ; by virtue whereof he was brought before him, ana 
F'^d^rcMrr ^^^n^i^''^^^ ^'c- • a^^ becaufe he gave various and uncertain anfwers, 
^trfe the malice. ^^^ ^^^^ J* ^''- grcatlv fufpcftcd him of the faid felony ; whereupoa 
^ . I ^^ bound the plaintiff in a reconrfance of 4c!. to appear at tbc 
i». c*"o!'t2^'* ^^^^ gaoi-dciivery of Ktvjgatc ; and bound the defendant in a tc» 
Crt.j-c. 190. conufance of 40!. to profvcutc, aiid give evidence againft th^ 
•uUcn, 36. plaintiff concerning the faid felony : whereupon he,, at the next 
Mccr,6co. fcffions foi the county of Middle fcx^ preferred the faid bill of in- 
!iQ.^* ' ' diftment, prout in the declaration, &c. and delivered to thc jury 
Douri. -,59. upon his oath, all thc faid circiim.ftances ; whereupon they found 
».Tcr.Rcp.a3i. the bill, for which the plaintiff at the next gaol-delivery at A'rw- 
gate was committed to prifon, prcu:^ l^c. in the declaration, and 
there acquitted, no evidence being given againft him ; f*< 
Junt eadtm indi^ament, procuratlo et in prifona detentto unJe fe quirt" 
tur 3 ct bocj lie. And hereupon the plaintiiF demurred. 

An4 
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And now, this Term, it was argued by BACOK.yir the plaintiffs ^"^Ili** 
ttiat this pica is not good, bccaule it is not alledged, that the 'j^^^^^ 
J>iaintifF ftoie them ; nor doth he Ihew any fufficient caufc of 
fufpicion, as common fame, or that he was taken with the 
mainour y or the like. And although he gave evidence upon his 
oath, that fhall not cxcufe him. It is alio alledgcd in the declara- 
tion, that he falsi et malitiose exhibited the bill, which he ought to 
have travcrfed. 

But ALL THE Court refolved, that the plea was good, and L. Raym. f 9, 
needed not any traverfe ; for when he fhews that tht goods were *• ^^^ *^ 
ftolen, and found in the houfe of the plaintiff, and he would not "'^^^ *®'* 
Ihcw by what lawful means he came by them, that made a good 
caufc of fufpicion : and when he was examined thereof before a 
jufticc of peace, and gave various and uncertain anfwers, that 
aggravated the fufpicion, andwas juftcaufe of binding him to the 
femons : and when the party is bound by recbgnizancc to give 
evidence, and he exhibits a bill, and gives evidence, that it is a 
goodcaufe of juftification ; for other^vife every one who exhibits a 
bill of indiftment, and gives evidence againu a prifoncr, fhall be 
drawn in queflion for a- confpiracy. 

PoPHAM faid, there is no quellion but thata juftice of peace, 
in furtherance of jufticc for the examination of a felon, may 
fend for any to examine circumftances to prove it. — Ani 
they all refolved, that the allegation in the declaration, that he 
falso et maUthse procured him to be indiiicd, is not traverfablc, 
when he alledgcth the fpeci:il matter of procuring the indiftment, 
which the plaintiff hath confcfTcd by his demurrer ; which if it 
were falfc, the plaintiff might well have travcrfed it. Wherefore, 
without further argument, it was adjudged for the defendant. 
rtde 27. Jijj. 22. 8. Hen. 4. pL 6. Fitzh. " Conjp'iracy;' 7. 
27. Hen. 8. />/. 2. and Pahis Cafe^ ante^ 871. 

r 

Salter againjl Butler. Ca$e 5. 

tajlcr Ttnn^ 44. f/.'^. Roll 361. # 

A CTION of trover, and converfion of goods in London, The if a rent be 
^^ defendant juftifics ; For that oncRotert Bajh was fcifcd in tec r*n^«^ to A» 
of twenty acres, in Stanfted^ in tiie county of Hertf§rd^ and granted his cxccutcvi, 
a rent-charge to Robert Bajh^ his executors, and affigns, of 16I. during \1iciif« 
per annumy during the life of Fra^ices^ the wife of Robert BaJh \ otB, and ^. 
which Robert BaJh died intcftate, and Franwes his wife was admmi- dies intcftate 
ftratrix unto him: and the defendant, as her fervant, took ^^ottcejlui fu$ 
diftrefs in the faid twenty acres, for the faid rent, by the command determine for 
of the faid Frances^ and impounded them there ; and traverfes the his adminiftra- 
taking and converiion o/rhem in any other place. It was there- tor cannot cUim 
upon demurred.— And all tmk Court held the plea to be ill ; if» cither as 
for the inducement to the traverfe (which ought always to be *^*'''^- ^ ** 
g^ood) is not fufficient caufc of juftification for the taking of the ^^"J","l. 
diftrefs ; for this rent was determined by the death of Robet: Bajh^ 
bccaufc there cannot be an occupant c fa rent : and the feme is not ^^*' *^' 
iffignee by her taking of adminiftratlon ; for none can make title y^^^*^. **' 
to a rent, to havc.it againft the terre-tenant, unlefs he be party to Vaugh.199. 
tho decdi or conveys a fufficient title untler it* Wherefore it vi^as 

adjudged 
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*^*^T" adjudged for the plaintiff {a). — And whereas exception was taken 
BiTLi^. *^ ^^^^ P^^^» bccaufe he traverfed the coimtv, the Court did not 
fpeak tliereto ; for that tliey rcfolvcd the fubftance of .the pica to 
be infufficicnt. 

(w) By 20. Car. 1. c. 3. f. tz. aneOate of the grjiitcc, and by 14. Gen. £.C2o. 
pur mutn vie (tiA\ be dcviAiHIe by wiU in f. 9. be applied and diftriboted in cbeluie 
writing Tinned by three wicncfTcs; and, if nunner as the peHcnal cAate of the tdlaror 
no devift be made thereof, ihall be diai gcjble or intef^ate.^See alfo Co. Lit. 41. b. noc 
in the hands ct the h<rir, if he laKe^ it as (4). 3. Peer. Wms. 264. In mah. Fene 
fprdal occupaiu, or by dtfcent ; and if Coming. Rem. xj}* and the ij. Gto, u 
there be no fpecial occupant, it Aiall beaflftts c. 19. f. 15. 
in the hands of iheexccutorfcoriidoniniftratort 

CAtt 6. Buftard againft Conker. 

^ftchacImas Term, 43. W 44. Eliz* Roll 247. 

HaAMuid and HpRE^PASS. Upon, demurrer the cafe was, That Jafper Dvmtr 
wife levy a fine A being feifcd of the moiety of the manor of Ilbury^ to him, hii 
efthc moiety of ^,jr^^ and his hcirs, levied a fine thereof to Buftard (the now 
whidTtlwy arc pl^^^^^iff) » ^'ho con vcyed it to IV. Gregory in fee, who conveyed itto 
idfed to them Darjhn and Shclton in fee, and they exchanged this moiety with 
and his heirs, the plaintiff for the fourth part of' tlie manor of Barton in fee 
Thism^etyii "j^^is exchange was executed. Afterward Jafper Dormer died: 
cwwtycd to ji. JnJ^^'^^y ^^^^ ^^'^^^ oi Jafper ^ entered into the moiety of the manor of 
in fee, who Ilhury^ and defeated tlic exchange for her life. The plaintiff cntcn 
exchanges it into the faid fourth part of the manor of Barton pwcn in exchange ; 
with-B. for the and being oulled brmgs trefpafs. And, Whether this entry vrae 
i^ISIte^ lawful? was the queftion. 

infee. Aftwr^ -^"^ ^^^ "^"^ Court held tliat he might enter ; for df 
the death of the exchange was totally and utterly defeated, as well where jparccl of 
hutbanA the ' tjic cftate is defeated (efpecialljr being a freehold) as it fnould be 
Mfife enters 'vvhere parcel of the land given is defeated ; as 13. E€hu. 4. is: for 
fb^^h drfeats ^^ would be very hard where one gives a poileflion in cichana 
the txthmmie. ^nd that fliould bc defeated bv an eftate for life, or by a leafe tor 
B. may enter loo vcam of the One part, ana a bare reverfion fhouM onlv bc left 
upon .^. and him, that he fhou Id content himfeif therewith, and have nothing 
regain hii durjng the time of the eviftion ; wherefore, in jcgard the excliangc 
Port, 017. * '^'^^ intended for the mutual benefit and advantage of either parties, 
' and one of them hath it not where part of the eftate is defi^ateiii 

Ydv!*8. ^' *^^^ * ^^y reverfion only left him, tliercforc the exchange is defeatsi 
s.Wood'sCon. for ever. And although it be clear, that an acre in poileflioD 
742. may be given in exchange for the reverfion of anotlier expeflaDC 

Sbep. ToBch. ijpoa a leafc for life, or tor years, where no rent is refervcd; a J 

»^tk 60. ^^^^ ^^ ^^^^^ ^^ S^^^ ' ^^^ ^'^^y *^ ^^^^ ^^» ^"^ "^ party ¥ra$ i- 
9*BLR«p.936. ceivcd ; yet it is not like the cafe in oueftion ; for here he tookk 
as in poffcffion, not knowing of any iuch title of eviftion. Butif 
he had recited, that he had a reverfion expedant, and gave it ia 
exchange, and the other had accepted thereof, it had fecn gooi 
And therefore Popham faid, if he in reverfion exchange fcil 
l.Ro.Ab. Si 2. reverfion for a poifeilion, it is good : but if he in reverfion difleii 
his tenant for life, or oufts his tenant for years, and makes 
exchange in pofleifion for lands in poileflion ; if aifterwards tenarf 
for life, or years, re-enter, the entire exchange is defeated ; fo if 
tenant in tail, reveifion to his right heirs, bargains and fells the 
land in fee (whereby the bargainee hatli a fee for the time), if h« 
exchange with another for lands in poficflion, and afterwards the 

tcnanC 
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tenant in tall dies, and the iflue In tail enters and defeats tlie *'"^^" 
exchange for his time, tlicre is no doubt but that the entire CovItji** 
exchange is defeated. — ^od Coke, Attorney General (who was of '' 

counfel with the defendant), agreed to ; for a reverfion expe£kaat 
upon an eftate tail is cfteeraed of no value ; for it may be cut off 
by a common recovery, which was the reafon that it was adjudged 
in Doilie*$ Cafsy that fuch a reverfion is not aflcts in debt or 
fitrmedon ; and in Billing and Trappy s Cafe^ 13. Eliz. that a reverfion 
upon an eftate tail is not aflets iii zformedon : but he faid, that for 
« reverfion upon an eftate for life it is otherwifc ; and therefore an 
cviftion for life, or years, Ihall not defeat the entire exchange, 
bccaufc the law accounts the greater part of the exchange to remain ; 
and in proof thereof he cited 42. Jffl pL 22. that where part of 
one parcener's part is eviftcd for life, that (hall notdefeat the entire 
partition, which is like to the cafe of an exchanged—But t^e 
Court denied it to be law : for tliey all held, that the entire 
cxcliange was defeated ; and gave rulo to enter judgment for the 
plaintiff by fuch a day, unlefs other caufe were then fhewn. 

And then Coke moved, for the defendant^ that the replication 
was not good ; becaufe the eftate was conveyed by fine witli » 
render to Juftina the feme ; and it is not fhewn, that this fine 
was executed by entry ; and it is clear, that this fine is always 
executory, and therefore ayaW/^a'tfj lies upon it: and for that 
caufe, until it be executed by entry, nihil opcr at ur. And although 
it be allcdgcd, " by force whereof flie was fcifcd, &c." yet tliat 
hclpeth not. 

Secondly, It is pleaded, quod per quandam indi^nturaniy i^c, he A bargaTnand 
bargained and fold the moiety of the manor of //^«;y, habendum <aleofth«moie- 



tlie faid moiety to IV. Giegory in fee ; lb in the prcmifcs of the J^ f^ * "**"°^ 
deed the bargam and fale is not to any perfon : and then altliough faia 'Inolcty t 
the habendum is to IV, Gregory^ ytt tliat Ihall not hel'p ; for the office /r; g. without 



of an habendum is only to limit an eftate, and not to give any thing ^mentioning an/ 
and there ought to be grantor and grantee in the prcraifes of the P^*^ *" \^ 
deed, otherwife it is void. And although it be pleaded, tliat die JJJ^^!^».** 
indenture is between Bu/Iard on the one part, and fV Gwwy on^^irbi'iin 
the other part, yet that fhall not help ; for intendments avail not: pleading to 
but it ought to be exprefly ihewn in the deed to whom the grant ^hom tbe 

was made. bargain and ialt 



Thirdly, Becaufe it is pleaded virtute cujus he was feifed, and p^ *' 
ith not vigore Jlatuti de ujlbusy i^c. as the common pleading is. /V . 

And ALL THE Court delivered their opinion feverally, Tliat ^1 RoiLAbr. 



.9I7* 



for the matter in law they held, that the exchange was entirely 66. pL 131 
defeated by tlie cviftion of the eftate for life, becaufe tliat part of ^'■- *>ep. 1*3. 
the confiaeration is defeated. And although it were alledged,-^^'***"- 
that he had notice of the eftate for life by intendment, becaufe he 7.^'n^e ^/^ 
was the firft that purchafed from Jafper^ and tliat the land by that i\ Wood'aCon. 
means came unto him, yet that is not material ; becaufe nonconjlatj 136. 
at the time of the exchange made unto him, but that the eftate for ^^K* *• 
life might have been determined by relcafe, or otlierwifc. But if ^•^**^* 373* 
it had been particularly mentioned, it might peradventurc have 
been otherwife. 

But as to the pleading,they heldriiat itwas not good. For first, 

he cannot be faid feifed upon 2. fine fur render-^ without an entry' 

( aliedgcd ; and the pleading, ** by force whereof he wat feifed,'* 
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BfffTA*i> &c. doth not fupply the entry. But upon ^ fine fur comfance, Vfi 

*r*'«y^ come ceOf tffc. it is otherwil'c : for that is executed. 

"''^•* Secondly, That the bargain and fale by indenture, withom ex* 

prcffing to whom, although it were hahendum to IV. Grep-y^ jfrho 

was party to the deed, was not good, for the r. afons before ailedg^ 

As to the THIRD KxcEPTiON,they held the pleading lobe well 

enough; for although the ufual manner is to fav vi^ore fintittif 

yet it being a general ftatute, the Court ought to take conuf?ncc 

tlicrcof, and therefore good. But becaufe the record was not in 

court, and it appeared not how thefe exceptions came to the end 

of the cafe, they would advife (a). Fide 4. Co. 121. 



Caib 7* 



(«) It wan moved «?a)n, and adjudged fcr the plainrjfT. P -i? -.17, 91S. 

Thomas Ruflcl againft John Grange. 



A mifprifion of A SSUMPSIT. Upon non ajfumpfit pleaded, ::\\il found for tfie 
thcticrkin '^*- plaintiff, it was moved in arreft of judgment, b«caafethe 
infotir.g the record is entered, " el pnrdlefus Ihem, venit per attornMum fuum^ a 
ofih^^Wndff *' py^dUlusJoh. per attornatumfuum.ct pra^di^us Thorn, defendltvim 
inftcad of that " ^^ injunam^ &c. et dicit, quod ipfe non afjumpfit. Et de boc^ bfc. 
ofihcdcfcndant, ** Et pnedi^us Tl^om. Jimilltery Qc, : fo *fohn the defendant never 
in a declaration pleaded, but TJjomas the plaintiff; and To no i flue joined between 
*" """^d^fw * ^^^^ parties. And it was moved, that this plea was vicious, and 
wdith' '^ ^^^ alike, as where the parties had once pleaded well; but it is a 
Ante435. mifprifion in the conclufion : as in the cafe of 11. Hen. ^.pl 2. 
1. Strang*, 551. -'^'''•'^^.^'^'^'j ^^fi- — B^t ALL THE CouRT (being full) held, that it 
Cowp.407. "was a mere mifpriiion of the clerk, and well amendable after 
425.844.' verdift; for it Inal] be intended to be the defendant's plea, and 

but the mif-entry of the clerk. Wherefore it was ordered to be 

amended, and was adjudged for the plaintiff. 

Casi f. Colflon a^ainft Harris. 

An award A SSUMPSIT. Whereas fuits were depending bet\*-ixt the 

which gives a "^ plaintiff and defendant in the fpiritual court for tithes, and 

benefit to one thcv had put themfelves in award to J. S. concerning the premifes ; 

jarty, wit!iout jnd in confidcration of fixpence, given the one to the other, the 

any correlative ^^^ afTumed to the otJicr to {land to the award of 7- S. or to pav 

^',r,Tvoid. lo'- ; and allcdfreth that J. S. awarded that the defendant fhoofl 

1)ay to the plaintiff for the tithes 40s. at fuch a day ; and that he 

^^ j^ ^ lad not paid it,/><r qnod aHio accrevit. After non affumpfit pleaded, 

1. Sid. 160/ and found for the plaintiff, it was moved, that this arbitrament 

3. Mod. 272. was void ; becaufe it is awarded that the defendant fhould pay 

S. Mod. ail, ^cs. and there is not any thing awarded for him to have, or to be 

*^ M«d *2 ^* ^^^^^ ^^^"^ ^^^^^ ' '^ ^^ '^^ ^^ "°^ ^^"f advantage thereby. — And 
i! Ray. 123.^' <>f^h'^^ opinion was the whole Court; and that, the arbltra- 
246. mcnt being void, the affumpjit Ihall not bind him to perform it. 

». p. Will. 450. Wherefore if was adjudged for the defendant. 

X. Burr. 275. 

Willymote agatnjl Wetton. 



Casi 9. 



A CTION upon the cafe for thefe words ufed of the plaintiff, bj 
•^^ the defendant, to one Street. " Go ; follow luit againu 



Words a^Iona- 

blw by impllca.- , - w 

liun. JViUymote (/;7wwrw^/(7 the plaintiff), for ftealing thy two kinc, and 

Cro Tac i ^^"^ him, or 1 will hang tliee." And on his further malice 
B. R. H. 339] offered unto him, if he would exhibit a bill of iadiamcnt for 
ilealing the kine, tliat he would procure him the value of two| 

knc ;l 



\ 



\ 
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kinc ; and that he exhibited a bill againft the plaintiff, &c. Wiliymot* 
After vcrdift for the plaintiff, upon not guilty pleaded, it was •'•'^ 
moved, that the aftion was not maintainable. — ^But Fenner and ^*^'^®^* 
Yelverton (being only in court) held, that the a£tion was well 
broxight ; for the bidding him •* follow fuit againft him for fteal- 
*• ing thy kine, and hang him/' imports as much, as that he had 
fcloniouiiy ftolen them; otherwife he could not hang him. 
Wherefore it was adjudged for tlic plaintiff. 



Moyle againft Ewer. 



Caii 10. 



'TTRESPASS. Upon evidence, it was moved by Coke, jittormy A letter of it- 
-■• Generaly where an indenture of bargain and fale between |?"*^ ^ '"**^* 
y. S. on the one part, and J. D. on the other part, and in the \^^^JS!v^^ 
end thereof, a letter of attorney to J, N. to make livery, was indenture. 
produced in court, that it (houli be void, becaufe the attorney 
was not party to the deed. — But a ll t h e Court held it to be good "*^K* ^^ ^^ 
enough ; for in .many fuch indentures, are fuch letters of attorney ^*j„^"?,*'-^-* 
made ; and it is a common affuranccj and therefore good. ^ roU. Abr. s. 

I. Wood*i Con. 518. Nox,49. 

SECONDLY, It was moved, upon an indenture of feoffment By what words 
made by the prior of Burccjlcr to John Langjjon, of the moiety of ^'^^ "^ISi*^* 
thcmanor of Ciz^rr/r/i/, and all his lands \\\ Caverficld, that he ^JJ^ "*" 
having a manor in Cavcrfidd^ that the moiety of the manor onlv 
Ihould pafs : and for the words, " and all his lands in Caverfield^* 
that extends but to other lands, not parcel of the manor, and not 
to make the whdie manor to pafs : and if he had not any otlicr laud, 
thofe words were void.— And of that opinion was Popham. 

But, in regard it was (hewn on the plaiAtiff's part, that this An indent deed 
deed being an antient deed, v\x. 3. i/«?i». 7. and therein a rent of ***^"^J^'^^* 
^2S. 4d. refervcd, and all the land of the priory there had been en- ^^ ^f ^ tovqm^ 
joyed under that grant ; and that this grant was fo made, becaufe 9. Co. 18. a. 
Langfton before had a manor in that vill, and the prior another 
manor, which peradventure in antient time were both but 
one manor, and afterwards divided ; io peradventure the manor 
which the prior had, was named the moiety of the manor : — For 
thefe caufes Gawdy and the other Justices held, that the 
entire manor fhould pafs; but they adyifed the jury, if the cafe 
was fo, that it fhould be fpecially found. But the jury gave a 
general verdift for the plaintiff. 

Gore agahijl Moorton. caii u. 

trinity Term, 44. £//«. Roll 783. 

A CTION for thefe words : " Thou art a forfworn knave, and Chirgini;;«m#ii 
^^ " that I will prove, for thou waft forfworn in the Hundred- with bcii>j for- 
" court." {^innuendo Stiver ton- Hundred-court.) After vcrdift for the J^^^^^^S* 
plaintiff it was moved, that the aftion lay not : for it doth not ,^ taiootbta, 
appear that it was a court of record, nor any court whereof the Ante^ 135. 
J uftices Ihould here take any conulance. — And of tliat opinion Vcir. 17. 

WSa THE WHOLE CoURT. i^ ^aVk.'p.C. 

O«:0* ELIZ. PART XI. OoP W^tt C 69. C J. 



9o6 



•Michaelmas Term, 44. and 45. Eliz. In B. R. 



Ca:i n» 



Waller agawjl Campian. 



A tcafe 16th T^EBT for Tcnt rcfcn-ed upon a Icafc for years ; fuppofing, ^ud 
j4frii,i^r.i.'idum *-^ apud Ca/hfty 16. Jfrilis^ anno 42. £7/2. he deniifcd fuch lands, 
fi..m t lie ^;» •:•*«- excepting onc acre, j a cent, et exijient, in Hodefdon in comitet. 
u w^m JjJ^ P-|i^ pned'ui. HABENDUM ffom thc Jnnundatton laft paft, for yean,&c 
^tuivU tth.-tbuit "^'irtute cujui intravittt habu'tt tenemcnta p-adiffa from the faid^jorur- 
ciaticriy Iffc. After vcrdift it was moved in arreft of judgment, thatthc 
declaration was not good, for there was not any vill named, where 
the land lay ; for the jacent, et exiftent, ^c. extend only to thc 
laud excepted. — ^But all the Court held, that it refers to both. 

Secondly, It was moved, that it was alledged, quidbabmtet 
occuPavh from tlic Annunciation laft, &c. which was before thc 
beginning c^ his Icafe ; and he was thereby a difleifor, and fluU 
not be faid to be in by the Icafej as in CLfford^s Cafe^ 7. Edw. 6. 
Dyer. 

But ALL THE Court faid that it was well enough ; for it fhall 
be intended, that he occupied before the Icafc by agreement: and 
it is not like, where a leafe is made to have a future commence- 
ment, and he enters before the day of the leafe made. Wherefore 
it was adjudged for the plaintiff. 



difa IS good, 
and ihe lerTce 
nc diiTcifor. 



Aatc, 169. 



^^^. Garnons againft Hodges. 

Apromif-in A SSUMPSIT, in confidcxation the plaintiff fhould ufc his 
confidcration cndcavour to procurc thc dcfcndsint's father to affare fach 

tdat the plaintiff land, that he would give to the plaintiff 20I. if he^procured thc 
would K/i bii father to make the affurancc ; and alledgcth in faft, that hepib- 
wCre'an^af. ^^^^^' ^^' ' ^"^ ^^^^ ^^^ defendant had n^t paid, &c. The dc- 
fonlil'^isg^j ^'^^"^ pleaded mn a(fumpjit\ and found for the plaintiff: and 
and tbt fhte ' after verdift it was moved in arreft of judgment, that thc dcda- 
of procurement ration was not good, bccaufehe doth not alledge the place where 
need not be xhe procurement was. — Sed non allocatur \ :for the promife is in 
confideration he fliould ufe his endeavour : and now iffbe is taken 
upon the ajfumpfit^ which is collateral: ^wherefore it: is '^good 
enough. And it was adjudged for the phiintiff. 



aUcHged. 
AntCf 888. 

Telv. n. 
Moor, 70 J. 
Cro. Jac. 115 



Case 14. 



Dag againfi Perikevcn, 



The vwi^s "pRROR ".^ ^-c exchequer chamber of a judgment in the queen's 

•♦duwnnn^an bench, in an aftion for thefe words: *' Thou art not fo 

♦' to pcriury, • *• honclt a man as thou takcft thvfelf; for thou haft drawn fuch a 

-!S^?K^''^ "^i' " "^^'^ ^^ pcrjurv." The error iflignecf was. That an aaionUy 

•^•r,tlU ."^'^ ^"^^ ^••^^'^ ^\'oxd,^\ for it isnotfaid,thathchad/«^«nf«f any: aZid 

it niay be faid drazvn^ becaufe he was examined upon interrogn- 

torics in a fuit, wherein he was perjured. 

But ALL f HE Justices and Barons held, that thc aAion 
well lay ; for the words arc of the fame fenfe, and Ihali be taJtcn 
on thc woril part. Wherefore tlie judgment was affirmed. 

Pt«aor 



•• him to pcr- 
Ant?, $oQ. 
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Proftor aj^aifjfl Fitz-Williams. Casi 15* 

In the Exchtq^up', 

ACTION for thefc words to J. $^ the plaintifF's fervnnt: '^o'-*** »^'*»<>*' 
'• Thou hail atraitpr to thy niaftcr" {hpuando the plaintiff) — J^]^/^'*' ''"' 
.Adjudged tiiat tlie aftion lay ; it being moved after verdift in arreft 
of judgment. Cro.Car. 135. 

Woodward a^ainft Thompfon. Casi li. 

ERROR in the excheqiicr chamber of a judgment in the queen's A declaration 
bench.— The firft error affigned was, Becaufe in debt by an ad- ft^J",'^^'')^^ 
miniftrator, he fuppofed adminiftration committed unto him by jjJ^pD,^^,^ 
the archbilhop of (I'rtw/cr^/^r)' ; and dotii not al ledge, that he was archbifhopwat 
loci illius onlinariusy or that he had goods in divers diocefe*. — Sed focit^^iusonima' 
non allocatur ; for it is well enough, and to be fo intended, that he '"'*''» **** *^*.^ '\ 

x. A r en ' ^u '^ ^ -^ -^ was committed 

had fufficient authority to commit It ^ , , , . , p-^Jlmonmimrf. 

Secondly, JBecaufe admmiuration is alledged to be committed, tati, 
and he faith not poji mortem inie/iati, — But it was held to be good Ante, 791.879. 
enough ; for it is alledged to l>e committed de bonis intefiaC tempore 3»B»c*Ab.442. 
tnortis fua^ and therefore it is neceflarily to be intended to be after S-ComJJig 207, 
his dciath. Wherefore the judgment was affirmed. 

Poultncy againfl Wilkinfon. ca$ii7. 

A CTION for thefe words : ** Thou art thrice perjured in thy Words «aion* 
•^^ " anfwcr in chancery to my biir* {innuendo a bill exhibited **'»^- 
there by the defendant againft the plaintiff, and an anfwer to that Cro.Car. 311. 
bill). The defendant demurred, becaufe he alledged not any per- "• Hawk. 319. 
jury in any particular. — And without argument it was adjudged for 
4hc plaintiff. 

Gurrey againft Sanderfon, CAti iS. 

Eafler Term, 44. Elix. Roll 171. 

'TpRESFASS. Upon a fpecial verdiS, the cafe was, A copy- ^' if a copy- 
^ holder in fee furrendered his copyhold to the ufc of one in ^^ *"*> *•*'"• 
tail, with, divers remainders over; who was admitted accordingly; ^'^^"*^°"' 
and afterwards furrendered to the ufe of another in fee, againft ,, if thcfurren- 
whom a recovery was had in the copyhold court, with voi^chcr of dcr bca difcoa- 
the tenant in tail, who vouched a common vouchee, and died. ^»n"«ncc ? 

Whether tliat was a difcontinuance or bar to the cftate tail? was ^* *^ * common 
thequeftion. "^.^^^^^ 

First, It was doubted, Whether an intail might be of a copy- Ante, 717. 
Iioldy there being no cuftom found, cither one way or othc;^ ? co. Lit. 60 b. 

Secondly, Admittin|; it to be an eflate tail, Whetlicr a furrcn- Mnor, 358.* 
der by itfelf be a difcontmuance of the eftate uil ? 4- Co. 23. 

Thirdly, Whether there ipay be a common recovery of a^^^''^** 
copvhold, to bar the iffue in tail, and thofc in remainder } oiib. Tro'ilk 

JPopham (aid, that all thefe points ought to be well confidered. Styles, 4^0." 
they concerning many fubjcfts ; and therefore they would be well »• Vcr. 705'. 
ladyifed, befpre there Ihould be any refolution of tlicm. And it was ** ^*""*** 4**« 
therefore adjourned. , ^^\.l\2'^^ 

a. Vw. 596. 603. PMrr.f)6^ i. BU Rep. 944^ 

Oooa Stephens ^^ 
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Cm 19. Stephens agairtft Frances Totty, nuptrUxoremlitnxiciTottj* 

It hufband and PROHIBITION. Thc cafc was, Frances Totty was divorced 

IdaI«A'.r^* ^^^^ ^^^ hufband, cauja adulteril in the hufband ; and thc 

/ Wo'^'and a ic- f^^^tcncc of divorcc was accordingly. TYttfeme fticd Stephens m 

gacy u left to the fpiritual court for a legacy given her by a ftranger. He 

*#r, the hufband pleaded the reieafe of thc haron made after tne divorce; which 

njay rtifaTe it. being difalJowcd in the fpiritual court, he brought a prohibition. 

I RoilAbr.H3. It being argued by Doftors Crompton and Hudson, they 

a.Roii.Ab.joi. affirmed the civil law to be, that fuch a divorce is not a diflblution 

c^?l' ti' ^ vinculo matrimoniu fo as that any of them may marry aeaxn, but 

S. C. Moor, .. /. . , j^i"' ^ '^iiti*'^*!!. 

665. 683. *^ ^* * reparation only, and they are not compellable to cohabit; 

Co. Lit. 235. a. but if they will, they may without any new marrying. And it 
Cpo. Car. 463. was faid, that if one of them be in dread of the otlier, for poifon- 
' 'b*^! f '^^6**^' ing, or fuch like caufe, it is a good ground for fuch a fcparation 
sIjk."iV5.^ '*' '^y f<^ntencc, &c. 

a.Vern.659.a$i. And ALL THE JUSTICES held, that in regard this feparation 

Ld. Ray. 73. doth not avoid the marriage abfolutely, but they ftill remained 

'* M^*^ *9»« man and wife, that this reieafe of the baron was good to extinguifli 

5. Mod. 69. ^|,^ j^^^ . jjj^j ^1^^^ ^j^^ books which fpcak that the feme fhall have 

again her goods after divorce, are to be intended of an abfolute 

divorce ab initio. But becaufe the reieafe was obtained by fraud, 

without any due confideration, as they conceived, they advifed 

tliem to a compofition. Et adjournatur. 

Case 10. Scyman ^atnft Grcftiam. 

Hilary Term, 44. £//a. Roll 650. 

A fheriffcan- A CTTON Upon the cafe ; fuppofing, that one G. Berisforii wzs 
ni.t brcik open ^^ indd^tcd unto him by a ftatute ftaple in 200I. and tliat he fucd 
^^J^*!.;^^^;^^'^ execution, and that the IherifFs of London, by force of that writ, 
//.''but h5 may '"^panclIcd a jury, to enquire what goods, &c. and that there 
to execute a were divers goods of the faid G. Berisford in fuch a houfe in Lon- 
•afias utiarn. dcn ; and that tiie rtierifF came with the faid jury, to have a view of 
zniM^^JifJar- ^^^^^' ^"^ ^^ appraife and feizc them for this debt ; and that die 
alld'ChcreTe'"' ^f^^'^^^"^* pntmilforum non ignarus, fhut the door, and difturbed 
cannot break ^''^^ ^^ make execution, &c. The defendant entitles himfelf to 
•pen, the party the pofleffion of the houfe, by reafon of a joint leafc made unto 
way juf:ify him and one G. Berisford, and that he had it by furvivorfhip ; and 
foors"again'i> ^^'''} ^^ ^"^ ^'^^ ^^'^"^ *or the falvarion of his pofleffion. Thc 
him, in defence P^^'^f'ff replies, that the faid G. Berisford menrioned in thc bar, 
•f his pofT-flion and he who was obliged in the ftatute, were all one perfon. And 
and tor the pro- it was thereupon demurred. 

W^"^^^ The principal quertion was, Whether this fhutting of thc door 

cuft.^y. ^^^ * difturbance of the execution ? and, Whether thc pkbtiff 

Ame, 759. might thereupon maintain this aftion ? 

4. Leon. 4. ^"^ fi^ft» it was agreed by ttte whole Court, that upon 1^ 

5. Co. 91. capias ad fatisfaciendtitn the fheriff may not break open any man's 
Ve^*^' f^* ^^^^^ ^° ""^^^ execution, but he is punifhable for doing it: but 
Ma^'h* 4 upon a capias utlagatum he may well enter anv man's houfe to 
G;o.car.537. apprchendf him : for no place ought lo proteft him againft the 

..Jon-s, 43c. «-Bum. 46 Hob. X63. 1. Shower, S7. Cro. Jac. 555. i. RMl. Rep. iti. 
r^lmtr,5x. 6. Mod. ,,3. Pcfttr, C. L. ch. 8. f. ^o. and fee the cife of let t. Gadid SwT. 
>. to S. 1. Hawic ,3«, „ Bat, Abr. 367. 4- Bac. Abr. 454. ' ^^ 

quccA 
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queen ; and be, being out of the law, Ihall not have the protcAion Skyman 
of the law. And this cafe, Tanfield laid, was rcfolved by all the ^^^'V 
Jufticcs of the common pleas, in Sir Thomas Kelmie's Cafe. But ^■**»*^*«' 
whether he might upon 2i fieri facias^ or extendi facias ^ enter the 
houfe of any to take execution of the goods, and to break the 
party's houlc to make execution, they doubted. Fide iS.Edw. 2. 
** Executiofi^'^ 250. 13. Edw. 4. pL o. i^,£dw. 4. pi. 4. But if 
the door be open, there is no doubt Duttliat the Iheriff might enter 
to do execution ; for the law gives him authority thereto, as an 
executor may enter to take goods left there by the teftator. Arid 
for this caulc Gaw^dy and Popham held, that the aftion here 
well lay ; becaufe by the (hutting of the door the party was dif- 
turbed to have his execution. 

But Fenner and Yelverton i contra ; for tlic goods being in 
the defendant's houfe, who is a ftranger to the execution, he is 
not bound to take conufance of the IherifF's intent, in coming to 
make execution ; and his fliutting the door was lawful. And al- 
though there were lofs to the plaintiff, yet it is damnum Jine injuria. 
And it appears not by what means that the goods of the conufors, 
which are in the defendant's houfe, came thither ; and if they 
were taken by the defendant as a trefpaflbr, the party whofc goods 
they are, or the fheriff upon execution, may come within the 
houfe, if the door be open, to feize them, becaufe the defendant 
had them by unlawful means. But if the defendant had 
them by lawful means, viz. by bailment or otherwife, 
neither the party himfelf nor the IheriifF can come within the 
houfe to feize them ; and therefore the (hutting of the door is no 
caufe of a£tion for the plaintiff. And therefore the aftion licth 
not, &c. Et adjournatur. 

Note, That afterward, Afich. Term^ 2. Jacohi^ this caufe was 
argued again ; and that Williams agreed with the opinion of 
Yelverton and Fenner in omnibus; and that the fheriff might 
not break any man's houfe to take execution, unlefs in tlie queen's 
cafe, or for a contempt, &c. Wherefore, according to their 
opinions, it was adjudged for tlie defendant. 5. Co. 91. 

Jennings agatnfl Harley. casi .,. 

A SSUMPSIT. Whereas one Ba/fet was indebted unto him in a promife to 
•^^ col. and that he brought debt, and had judgment to recover, pay tbcdlcbt 
and thereupon fued a capias ad fatisfaciendum^ and an exigent^ and '"^ ^"^* y^^hlch 
the faid Soffit wzs thereupon outlawed, and that he intended to fuc ^^^^^ 
a capias utlagatum ; that the defendant, in confideration the plain- SultTgainrt a^ 
tiff would forbear to proceed upon the capias utUi^atum^ which he tbirdfctfm^ if 
had furd out ufque ad terminum Pafcha proximejequent^ affuroed, ^^^ ^^^^^ !>«»■- 
that if Baffet did not pay the debt, that he would jpay it {a) ; and ^^"^^ ^* '** 
alledged in fafl, a non-performance of the promilc. The defen- ^j thc*pUi!i. 
dant pleaded nonaffumpftt \ and found againft him. — After verdift tiff would fur- 
it was moved by Bacon in arrcft of judgment, that the aftion lav l>car to execute 
not; for this confideration is againft law, and alfo void, bccauic *<•/'«'*'/'•/«' 
this procefs is at the queen's fuit, and not at the party's. ©wtaT^il^l 

Gawdy, Fenner, and Yelverton, held, that the confidcra- ^^ 

tion was good ; for it is the party's fuit, as well as the queen's j for J^'^ ^ 

(«} Sec 19. Car. i. c. 3. and Cowp. ftij. 

O o o 3 tbc 
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Jekkikos the party is the means to entitle the queen thereto, and the party 
^r^'V hath the fpccial carriage thereof: and if the flicriff fuffer the patty 
Harlet. arrcfted upon fuch a capias utlagatum to efcapc, it is an efcapc 
Ytlv.io. againft the plaintiff; as it was aajudged in Shaw v. Cutleries. 

ADt. 707. Sfo. 

PoPHAM i centra: for the fuit is merely now the queen's 
fuit, and a means wliercby the party may have his execution. For 
as the queen is entitled thereto by the party, fo, after the outlawry, 
the party is thereto by the queen; and that iffdeth for the contempt 
to the queen. And if the party will not take it, the queen's 
Attorney may fuc it out ; and the queen is not of right bound to 
fatisfy the party out of the goods which arc feized by this writ, 
although Ihe doth it out of grace many times. But a petition. 
OF RIGHT licth not in fuch cafe: and altliough the plaintiff 
hath advantage thereof, in regard of the party, who is taken there- 
by to be in execution (which is the rcafon that he may have debt 
upon the efcapc), yet he cannot ftay the execution of this writ, fo 
the confidcr.ition is void. But, notwithftanding, the other Judges 
gave rule, that if otiicr matter were not fhewn before fuch a day, 
judgment fliould be entered for tlic plaintiff; and that the de- 
fendant might bring his writ of error. And no caufc was after- 
wards flicwn, fee. 
Casi 21. Crifp a^alfift Vcrral. 



nan appeal of A PPEAL of murder ag?.inft the defendant, late of, 
nuicer, the "^ comliat. Kant'uPy of the death of his brother al 



Sandvi'kh In 
at SandMciff^ 
jurit'iiaion of in comitat, KiVilia-. And upon i capias dircfted to tlie fheriflT of 
tht kin«;'» Knit, hc returned a fio?j cjl invcuUis ; and the defendant appealed to 
bench cannot ^^e Writ, and fr.;d, that Sandivich tradlei, is parcel of thcCiNOt'F- 
be taken away , • / • • ^ • - r , j-^ ^ 

by pleading In I*ORTs, ubi Lrcic re? ma ;;i'7 cnrrii ; <j«/^; t^uu^em /f.vdNf^:i,-roi<T>, 

•b^temtnt that fire cor undent all qua j.ircclLi, ?At within the county of Kent \ and de- 
thefj^fiwMs mandcd judgment of the writ. £r i/z/ci^^ the felony and murder, 
comnjititd in ^^^ guiltv. And thereupon the plaintiff demurred. 

Ante, 695. T ASTittv.for t' r ^'aintif, that the plea is infufficicnt in matter 

and manner : tor io 10 the matter, if it Ihould be a plea, by this 
2^lnft"\- ^^^^^"5 murder would be difpunifhed ; for he who did it, woald fly 
4! inft. 223. ^^^ of the CixcviT.-; .;:;Ts, and they had not any remedy to 
i.srd.66. purfue him, for tlVcy cannot award procefs of X)utlawrv, for that 




i.Bac. Ab.651. yet in debt, or trefpafs tranfitory againft one w^ho is not a baron 
3. Bi.Coin 79. of the CiN(>L'E-PORTs, that it was within the CixqvE-PORTs \i 
z. Hawk. 406. no plea; for if a ftranger Ihould commit trefpafs there, and depart 
from thence, and fliould not be punilhable, there would be a 
failure of juftlce, which fhould not be by rcafon of any grant of 
franchifc : and to that purpofe, vide ^g.Edw,^, />/.24. '^o.Edw.$, 
//. 5. 21. i:dzL'. 4.^ pL 33. Edw, ^. •* Jurijdialan,'' 8o. 
22. Hen, 7. pL 90. So here, as this cale is, the party not being 
demurrant there, if this fliould be a pica to ouft tlic jurifdiftion of 
this Court, tlic plaintiff fhould be witliout remedy there, and there 
would be a failure of jufticc; wherefore the plea is not good for the 
fifiattcff The pica alio is double : for if this be a plea, that Sand- 

^'iJl 
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u?!ch is within the Cinqite-ports, then when he faith tliat the • ^h$f 
Cinque-ports are not within the county of Kcnty that makes the ^X^'nfi 
plea doiible ; for the murder is local, and being laid to be at Sand- V.fc*»AL. 
wich in tlie co^^nty of Kcfit^ to fay that Sandwich is not within 4* ^^» a»3« 
the county of Kent^ is a good plea by itfelf ; for if he had pleaded 
riot guilty, be might give in evidence, that the faft was not done 
in tlie fame county. Wherefore the plea is double. 

Coke and Godfrey e contra, that the plea is good; for it 
appears not to the Court, that if this plea were allowed, there 
would be any failure of juftice ; but he well might have his 
appeal there. But if it were fo that juftice Ihould foil, that per- 
advcnture might be a caufeto difallow of this plea ; but that ought 
to appear by the replication, viz. that the party was fled out fo, as 
there was not any remedy againft him there. And by the de- 
murrer it is confeiTcd, that the place where the murder was com- 
mitted, is out of the county of Kent ; fo by his confeilion the 
appeal ought to abate. And for the doublenefs, he cannot take 
advantage after a general demurrer, but he ought to have fhewn it 
for caufe. Fide 14. Hen, 8. pi. 24. 37. Hen. 6. pi. r. 

And afterwards all the Justices delivered their opinions 
feverally, that the plea was not good for the matter ; becaufe this Cro. Car. 147. 
adion of appeal is higher than an aftion real or perfonal, and in ^^' J*^* 54it 
fome fort concerns the queen. And in thofe cafes which concern 
the queen, that it is within the Cinque-ports, it is not any plea, 
as in a quare impedit. 



Wolvcrfton againjl Meres. CAsiaj. 

Hilary Term, 43. Eliz, Roll 977, 

ACTION for words : " Edmund fVolverJion is a bankrupt ^« « aaiooaWa 
. " knave."— It was adjudged that the aftion lay ; he fhewing 1^^*^^^* J"^." 
^11 1 i 1 • XT- 1 ^ • r ° chant that he la 

that he was a merchant. And it was amrmed on a writ of error ; 4c ^ bankrupt 

although it was alledged, that he did not fay that he was ^'a«<iM«#.*' 
** bankrupt," but *' a bankrupt knave," which is an adjeftive, 
and it may be a bankrupt in knavery. 

Downing againft Seymour, ^^«* *4* 

Michaelmas Term, 44. ^ 45. Eliz, Roll 402. 

'T^RESPASS. Upon demurrer the cafe was, Leafe was made to T^^l^^^^ 

'■' baron 2n\d/eme for years, who enter. The leflbr afterwards ^ * huft^' 

enfeoffs the baron^ who died feifed. The feme furvives, and claims txtinguiihet a 

term to the 
hulband and wife. Co, Lit. 33$. b. Moor, 304. Piowd. 4a}. 

O o o 4 the 
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DowNiKQ the term ; and betwixt the feme and the heir of the hartm tlic 
mfimfi. debate was, Whether this term was extingiiifticd ? — And it was 

SftTMOvft. j^^jj p^^ TOT AM CuRiAM, that by the acceptance of the feoff- 
ment the baron hath furrcndered the term, and it is extinguiflicd. 
But if the conveyance had been by bargain and falc inroiied, or by 
fine, it had been otherwifc. And it was adjudged for the 
plaintiff. 



Hilary 



Hilary Term. ^'' 

45. Eliz. In the Queen s Bench. 

Sir John Popham, Knt. Chief Juflice. 

Sir Francis Gawdy, Knt. 1 

Sir Edward Fenner, Knt. > Jujlices. 

Sir Chriftopher Yelverton, Knt. j 

Sir Edward Coke, Knt. Attorney General. 

Sir Thomas Fleming, Knt. Solicitor General. 



Law againft Thomas Sanders. Case t. 

A SSUMPSIT. The declaration was, in this manner : " Ro- In an aaiort on 
• AA *' BERTUs Law queritur de Thom. Sanders in cujiodia » prcmife, it 
JL ^ ^^ marefchalliy isfc. pro eo videlicet. Cum in ^^onfideratione quod ^''^^^^^^' 
•* idem le plaintiff fhould take to wife tlie daughter of the faid ihJ^dScndant 
** Thom. (a)y fuperfe ajfumpjit^ et eidem Roberto promifit to pay unto affumtd^ Ve. 
•* him lool. &c." The defendant pleaded non ajjumpfit\ and found 
for the plaintiff. And it was moved in arreft of judgment, that ^'**^.5'' ^ 
the declaration was not good ; bccaufe it was not aUedged, that the Hard, i^ * 
defendant affumed. But it was thereto anfwcred at the bar, that it i. RoiKAb. 15. 
b neceflarily to be intended that the defendant affumed, becaufe Lut. 238. 
it is queritur verfus^ l^c, and he is there named : and in confide- *'??J^* **" 
ration the plaintiff would marry his daughter, fuperfe ajjumpjity it \'i^^^^Y^f\ 
is of neceffity to be intended, that the defendant did affume ; and 3!Bac.Abr!62i'. 
now he having pleaded, the jury have found that he did affume, &c. in muh. 

But ALL THE Court held it to be ill ; for a declaration ought ». Ld. Raym. 
to contain the fubftance, otherwife it is not good : and no matter ^99- »^« 
of fubftance (hall be fupplied by intendment, nor fhall the verdift douzI. ecs! 
help it. Wherefore it was adjudged^ quod querens nihil capiat per 
hillam. 

{a) B/ itf. & 17. Car. 2. c t. an error of the name in a declaration if aidedi provide 
0d the nanie be ri^ht in the writ. 

King againft Hobs. Cash. 

A SSUMPSIT. The plaintiff declares, Whereas a capias againft A warrant di- 
''^ the defendant was direfted to the fheriff of the county of JV. re^edto/^r, 
to arreft the defendant; and the fheriff had made his warrant to mi^TbT^Kut- 
four, et eorum cuilibety to arreft him ; whereupon he was arreftcd ed by twoj and 
by two of them ; that the defendant affumed, in confideration an aaion upon 
the plaintiff would difcharge him from that arreft, to pay fo much, • promifeto pay 
&c. and alledgeth in faft, quod exoneravit turn from the laid arreft ; '^^^^^ 
pd that the deftndant had not paid, &c. After rerdift, and from ^ch an 
jud^ent in the<:ommon pleas, error was thereof brought. arreft, need not 

First, Becaufe that tnis arreft (the warrant being made to *^*» *^» 
four, et eorum cuilibet) being made by two, and not by the four, or Palmer, 51. 
by one of them only, is not good. — But Gawdy and Yelver- «-Ro» Ab.319. 
TOW held it to be well enough ; for being but an authority to \i^y^'^j^'^^^''' 
Cp. yLU f Si. ^ 3, Bttlft. %\o. I. RolL Rep. 406? Ythr. %$. Hutt. 117* Dyer, ^2. 

mak? 
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Ktv« make an arrcft, and to execute fuch a warrant, it is not fo 
4^ai>,ji fniftly to be purliicd as an autliority to make livery, whereby an 
tftaic IS conveyed ; for it is made here to four, for the greater aid one 
Co. Lit. 181. b. ^f tlic other ; and therefore three, or two, may execute it very well. 
r«n. 616. But otherwifc it is of a letter of attorney to make livery. — But 
piowd. 7. b. I' ENNER held, tliat in regard it is biit an authority, it ought to be 
9. Co. 2^.a. prcclfciv executed by four jointly, or by one onlv. 

Hob. 1C7. 206. ' . ' ' /!• J • f> r 1 J- • "i- 

Cro. Jac. 16c. ^ SECOND ERKOR aliigned \%as, Becauie he faith exoneravit turn 

-,63. pf ihc arrcil, and he doth not Ihcw how.— But the Court held 

Moor, 857. it to be well enough ; for it needs not to be pkaded as a difcharge 

Hard. 1^3. ^ of a bond or iciit, which ought to be fhewn ; for they canhot be 

i.Bac.Abr.545. difchargcd uivlcfs by deed, and it ought to be a perpetual and abfo- 

lutc dilchargc ; but the difcharge of an arreft may be by compo- 

fition with the party for a time, or with the flierifr, and by divcn 

other means ; wherefoic it need not be fhewn. And for this 

caufc it was rcverfcd. 

Caii 3. King agatnjl Shore. 

Words which "pRROR of a judgment in the common pleas, in an a£lion for 

iklliiT tl° t**^ words. Whereas the plaintiiF being an attorney, the defendant 

lawytr *are fp^kc thefe words of him: ** He is a paltry fellow, his credit 

»aiontbie. *^ doth begin to crack, he doth deal on Doth fides." Judgment 

y^^ being given for the plaintiff, the error alCgned was. That an 

aftion lay not for thefe words. — ^But all the Court refolvtd, 

that it w^as maintainable : for the laft words, ** he doth deal 

** on both fides," touch him in his profeffion, and arc very flan- 

dcrous. As if one faith to a lawyer, ** he is an amhodextn-^^ there 

cannot be a greater llandcr. Wherefore the judgment vas 

ailirmcd. 

Case 4. Chantflov/cr againfi Pricflly and Dr. Watcrhoufc, 

Executors of John Montfitfhet. 
In corrrjint for /^OVENANT, for that the tiftator fold to the plaintiff twcnlj 
quiet enjoyment ^-^^ ton of coppcras, and agreed with the plaintiff, tliat if he 
ci ^''erT*'^^ i'^\Vii^ of the paynixi;ir of fuch a fum at fuch a day, that he might 
hvi^^c^,]udn%$i tjiiictly have and ciijov the faid 20 ton of copperas; and alled^th 
fTituit %<kudt,t^ in fat^t, that the money was not paid at the day, et quod nonpctult 
4^f . U nut g o^, habere it ^audne the faid 20 ton of copperas; whereupon be 
vritiu.ut In. w. |,roucht tlic action, and judgment was againft the defendant by a 
ciliiiniumc. nihil a'. /tf, and a writ of enquiry of damages awarded, and 260!. 
Ame, 119. U36. damaL;cs found, and returned. And it \^as now moved in arrcftof 
Vdv. 30. judgment, that the declaration was not good, in that beafligns not 

Noy, jo. a fulficicnt breach of the covenant, quid ?ion patult habere ct gauicriy 

ny<T, 32?. {5V. without Ihcwing how and by whoai he was diiturbcd, is not 
Cro. Jac. 425. fujgcicnt: for it ought to appear to tlie Court, that it was alaw- 
1. Wcx d*s Con. f"i diflurbance, otherwifc there is not any caufe of a&ion ; for 
411. 4tv the goods being fold unto him, if he be illegally difiurbcd, be 
Cowp. 142, hatli a fufficient remedy, and is not to maintain an a^ion of 
covenant. — And of tliat'opinion was the whole CouaT. Viii 
^6. Hin, 8. pL 3. 3. Ediv. 3. " Covenant,'' 6. 
M.-itiir may be But ATKINSON moved, that the defendant came too late to il- 
«iici'j^'t'.in.»in:rt icdgc this matter, in regard judgment was given againfthim hy jwM 
"" '" ' "" i/;.7r.— But thcv all held, he came well onougli forthe time ; for UDtU 




ft. Mod. 26y 
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Fitz-Williams' Cafe. ^a.* 5, 

PITZ- WILLIAMS was indiacd upon the 8. Hen. 6. co. for % Whether an 
" that he entered into fuch an houfe and difleifcd J. F. injufle et jndiamcnt of 
itujudtcic, and yet detains the poffcflion with force. This being anTdwafnw^ 
bund at tlie quarter-fellioiis in Effix^ they awarded reftitution. muft prccifeiy 
But the fanife day* after the feffions ended, a certiorari to remove puifucthefta- 
Jiis iudiftment was brought and delivered to Sir Tbomai Mildmaj^ ?"J« ^^ ^^^'^h 
:ulh^ rQtulorum there, praying him to vcmxAzfupcrfcdcas, which he " «^<^""^«* ^ 
refufed to do. The next day after the Iheriflfiby this writof refti- Cro.jac. 19.32. 
tution awarded by the jufticesofpeace, made reftitution. And now, Jf*:*^* 3*- 
die inditkment being removed by virtue of this writ, it was rti^ch p^^'^^^' 
debated, Whether this indiftment were fufficicnt, and whether 174/ 
the reftitution were well made } ^ Saiic. 353. 

Exception was taken to the indiftment, becaufe it was not pur- '*• M<x^-46. 
fuant to the ftatute ; for the ftatutc is, " If any be diffeifed and ^g"*^^' ^*^* 
** ouftcd "jLHihforce^ or difleifcd peaceably^ and held out with force. * ^'' 
" ^<r." And here the indiftment mentions that he entered and 
difleifcd ; but he faith not pacifice^ or withforce^ fo it is not pur- 
fuant to the ftatute : wherefore it is ill. — But Tanfield thereto 
infwcrfcd. It is well enough, if it be found tliat he entered with 
force, or held with force ; and it is here found that he yet detains 
the pofllfllon with force : and to that purpofe he Ihcwed a prece- 
dent, //;//. 15. Hen, 7. Rot. 206. where in an aftion upon the 
8. Hen. 6. c, 9. the declaration fuppofcth the entry and dillcifin to 
be with force, and the defendant pleaded not guilty, and the ver- 
dift found that he entered peaceably, but detained with force, and 
the plaintiff had judgment upon it; fo the finding of anv of them 
fuflficeth.— Gawdv. They are not alike; for the declaration 
there is fufiicient : and although the verdift find it to be falfe in 
fome part, yet that is not material ; for here the indiftment is not 
fufiicient, becaufe it is fuppofed that he entered and diflfeifed, &c. 
And he doth not fay whether he entered pacific} or manuforti ; fo 
it is uncertain ; and an indiftment ought always to be certain and 
precifc in every point. — And for that caufe Gawdy and Yel- 
VERTON held the indiftment infufficient. But Popham and 
Fenner conceived it to be well enough, notwifhftanding ; for 
when it is found that he entered and diflciled (no force being 
found), it is intended to be peaceably, and not otherwife. 

And as touching the reftitution made after the writ of r^r//^- The delivery of 
rari {a) delivered, Gawdy and Yelverton conceived it to be a "'''•»'*'^' w 
void and ill, becaufe by the certiorari delivered the hands of the *"^ ^^ j«ft»cc 
iuftices of peace were clofed ; for the writ is an cxprefs prohi- mau^s^tveT* 
dition unto them, vi%. ultcrius tcrminari coram vobis nolumus^ fo fubfequcnt;i«/i, 
every aft done by their authority after its delivery is void: and «m/«<^ erronc- 
jdthough the writ of reftitution was awarded by all the juftices of **"*»*".** ***T^ 
the felfions, yet the writ of ^^r//Vfln being dehvered to any of ""'jff^ j*^ 
them, he ought to have allowed thereof, and awarded 2l fuperfedeas. JufliJc may"* 
'^^uod Popham concejfity that any juftice of peace might have grant a/ir^r/i- 
awardcd a fuberfcdcas : but he conceived there was a difference *''*" ^^ ■"/ V^ 
betwixt minillerial afts and judicial afts; for judicial afts mif- *^* ^^*?! **' 
done or not done (as he faid) are but erroneous, and not void: ^^hcfd^DtT 
Foft. 9xS. Moor, 667. Cro. Car. «6i. Dyer, 98. Salic 148. Ld. Raym. 836. ^^ Mod. it8« 
«s. Mod. 643. a. «awk. 417, 418, 1. Bac. Ab. 565. 4. Bac. Ab. 675. 

(a) 6ee 11. Jac. 1. c. 8. f. 6, 7. 5. Will, k Maiji c. 11. %. ft 9. WUL t. c 11^ 
ft Pfo, ft, c. 1$. f. ft, and 13. Geo* a. c i8» U i^ 
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FiT7-Wji- but it is olhcrwifc of tniniilerial afts. And therefore, if a judg- 
tiAMt* Ca*i. nicnt be given in tlic common pleas, and a writ of error be brought 
unto them, it i$ ^fuperfedteas in itfclf ; yetifthey award execution, 
or had awarded it before, and do not award a fuperfaUas as they 
ought, and e?tecution is done, that is but erroneous. So if an 
huo£as corpus out of this court be delivered to an inferior court to 
remove tlic cauTc, or, if being delivered after judgement, they pro- 
ceed to execution, it is but erroneous, and not void. But if exom- 
tion be awarded out of his court and delivered to the (beriflF, and 
he makes a wanaiit to his bailiff to execute it, and afterward, be- 
fore it be executed, a fupnfedcas is awarded and delivered to the 
fherifF, and he doth not countermand his bailiff^ but he (not 
having notice thereoO executes it, this is void, becaufe it is ami- 
niilerial a£t : fo here in the principal cafe. — ^And of this opinion 
was FtNNER, Jujiice. 

T^€ iwarding But afterwards, becaufe they faid the awarding of reflitution was 
rrftitmron upon j^^^ matter in the difcretion of the Court ; and it appears there was 
in the i/X/Im ^ former indid^mcnt of a forcible entry found, and removed into 
©fihe Court, this court, and (this depending) remained here undifcufled ; that 
i.Keb.S5.So8. indi'ftmcr.t being found contrary to the direftion of the Taftices 
Sav.68. of aflifc, wlio gave other order for tlie peaceable trial of the title, 

1. Kcb. 5c 5. 'which the Court conceived to be an abufe to the Juftices of affiie, 
Raym. «c. ^"^ °^ ^^''^ Court ; wherefore, with die confcnt of all the 
Dyer, 12^. JrsTicEs, rcftitution was awarded. 

folk. 587. i.Kawk. 2C3. 

Case 6. Braban againji Bacon. 

Michaelmas Term, 43. \3 44. Eliz, Roll 336. 

conditioned to difchargc and fare 
ligations whicli he had entered into for 
ds, quod exontravit et indcmncm confcrvffjii 
got,ri,'vitiu.ut from all the obligations, &c. — One Exception was taken, 'Becaufe 
Ihcwipg hfw. he fliewcd not tVom what cbligations. — Scd non allocatur ; becaufe 
Amc, 749.914. x\\{:rQ might be very many of them : wherefore, to avoid prolixity 
I'lowd. 7. ia pleading, the law allowed this plea to be fufficient. — Anothek 
Co. Jac. 165. Exception was, Becaufe he pleaded not quo modo exoneravit^ t^f. 
SiL^rch^tco. ^^^ generally. — And for that caufe it was held to be ill. Et ad' 

».Co.'4. a.' jouniatur, 

Lut. 423. Moor, 675. Ld. Raym. 479. i.S.tlk. 139. 

Ca5i ... Lanning c[^ainft Levering. 

CoTcnani in n OOVEN ANT. For that the defendant, 35. Eliz, let unto him 
Im'-c tii.it the ^^ tlic barton of B. for fix years, and covenanted that he fhooM 
kmc fliould enjoy it during the term quietl)r without interruption, and dif- 
tile ciUt^fMilr- cl^JirgcJ from tithes and other duties ; and further covenanted, that 
charged from if the tithcs wcvc demanded and recovered againft him during die 
tiibc?, is broken term, that helhould recoupc in his hands fo much of the rent as the 
byafuirfor tithes amounted unto : and for breach hereof he (heweth, that 
w^'iJ;i'tfon If^ in 42. £//35. the parfon fued him for the tithes of corn growing 
thrte*-m." t^^cre in the years 38. & 39. Eliz, and tliereforc he brought the 
Ante, 77. aftion. Whereupon it was demurred. — And it was held dt ALt 
a. Tiowni. 21. THE CouRT, that this fuit after the determination of the tens 
GoJJ). v%S' was a breach of the covenant; for he did not enjoy it difchargdi 
••^f"-^J'''332- &c. which is not intended of a real difchai^e : fortnat a^j^pnrs not 
I * Wood-* Con. t^ ^^ ^^^^ \nxenx. of xUe parties ; becaufe it is agreed that it he were 
4f X.451.* fued, h*: ftvouVd recci:jc ^s mwVQ^>Cu^\t,TiXv\ hUhandi ; buttbeif 
^ ' ^waninj 
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meaning was» h« (hould be freed from fuit and payment of it ; and ''^^y »'» 

he is as greatly prejudiced by a fuit after the term, as if he had Lo^iriko* 

been fued before theexpirationof the term; wherefore he is within 

the intent of the covenant. But becaufe it was not alledged that 

the fuit was lawful, or that the tithes were due (for he was not Ant;, 675. 

bound to difcharge him from illegal fuits), fo the breach was not 

well affigncd. It was therefore adjudged for the defendant. 

Wilmote a^ainft Knowls. Caie «• 

P JECTIONE FIRM^. Upon a fpccial verdia the cafe was, if a fine be le- 
^-^ One JVhite and his wife were feifcd of the land to them and ^»^ before bar- 
the heirs of the hufband : they by indenture bargain and fell the ?'^^//*2thc bar- 
land, upon condition, that if they paid fuch a fum bcft^re fuch a ^xinw (hall b« 
day, that they fliould re-enter and have the land again in their firft in by the fine 
cftate, with covenants in the fame indenture for further aflu ranee; j^^^ 
and that all aflurances to be made fhould be, after the money paid, 4.00*71*. ' 
to the ufe of the hufband and his heirs. The hufband and wife i.Inft. €^l• 
levy a fine accordingly ; the indenture is afterwards inrolled within '• ^^^' f^^- 
the fix months ; the 'money is paid at the day limited ; tlic huf- '-^w^'sCon. 
band re-enters, and dieth : and, Whether the wifcfhall have again ^^ * 
this land during iier life, or the heir'of the hulband (who was lef- 
for in this aft ion) ? was the qucftion, — And it was moved for the 

ElaintifF, that the heir of the hufband fhould have it , for although 
y the firfl part of the judgment it be limited that tlicy both fhould 
re-have it after tlie payment, &c. yet in another part it is limited 
that all afTurances fnall be to the ufe of the hufband and his heirs 
after the payment. Then, this fine being levied to the bargainee 
before the enrolment of the indenture, he is in by the fine, and not 
by the bargain and fale, then the fine is to the ufe of the hulband 
only: and in proof hereof were cited 6. Rich. 2. title ** EJioppel^'' 
15. Eliz, Bracebri{lge* s Cafe^ tliat a feoffment to bargainee after in- 
rolment, he is in by the feofFmcnt, and not by the inrolment ; 
and that 34. KHz. in Lyhh v. Ilindcy it was adjudged, that where 
arevcrfion was bargained and fold by indenture, and before inrol- 
ment a fine was levied by the bargainor to the bargainee, and af- 
terwards the deed was inroUcd ; yet the bargainee Thou Id not have 
it without attornment, becaufe he is in by the fine, and not by the 
bargain and fale. Et adjournatur (a). 

(a) In the report of chl^ caf.', Moor, 68c. the cxprefs words of the firft part of the in- 
it is fatd to have been adjudged in favour of derture ; for tite fubfequcnt a^urance t<i 
the defenAant, for that the bargainee was in the kujhand amd bit htirt^ if not void for 
hytbtfiiu\ and the ancttnt ufe levefted in repngnincy, inufl be contliued to give 
thi wift on the payment of the money, by htm the rcverfion onJy. 

Buflard againjl Coulters. Case^ 

IT was now moved again. — And all the Court refolvcd, The exchmge 
that the exchange was altogether defeated by the cvidionof th^ of an tftaiein 
cftate for life. For the exceptions to the pleadmg, thev held them ^^^'^^,^i^ 
not to be material, as the cafe is upon the record. I^or as to the Scftlued ^by t^ 
First Exception, that the entry is not pleaded upon a^ne ove cvi^ion of iht 
render^ which is executory, they held that it was well enough : for tenant for Ufo. 
when it is pleaded virtute cujus he was feifed in fee, it is to be in- ^"^» 9^*« 
tended that he entered, for otherwifehe could not be feifed ; which i.Bl.Rep«93$. 
H the ufual pleading in fuch cafes upon^n^x ove render^ and have 
been always admitted to be good ; as appears in GrendorCs Cafe [a] ; 
and fo are all the precedents. Wheretbre this txce^uoxi^^s^i^- 

(«) PlowdeDi 50). 
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BoftTAAD allowed — To the Second Exception it was held, it was helpc<i 
«f V by the rejoinder : for although in tlie replication he faith not to 
CouLTEti. ^ij^m jhg bargain and fale was made, but by the hahendum\ yet 
Ante, 903. the defendant himfelf in his rejoinder faith, quid bau ct verum ifi 
the bargain and fale was made to U^. Gregory^ who was the party to 
the indenture : and he mentions not the hahendum ; fo as it aicer- 
tains the court to whom tlie bargain and fale was. Wherefore it 
was good enough, notwithl\aud4ng thcfe exceptions ; and was ad- 
judged for the plaintifF. 

Casi 10. Prince agahift AlHngton. 

F.ifc imprifon- rpALSE IMPRISONiMENT, for imprifoning him 20th 7ifw, 
•nentwuilie ^ and detaining him in prifon for eighteen days« &c. Upon 
afainft a ftic- demurrer the cafe was. One recovered in debt, and had a capias ai 
aiJLain^^dc- /''^'V^^^^^^^^ delivered to the ihcrifF, who made a warrant to his 

fcndant*ona bailiff to do cxccution : afterward. a fuferfcdeas was awarded and 
M./.I. after im- delivered to the flieriff. The defendant, being his bailiff, not 
pi;eH notice of having notice of thvit fuperfcdcus upon 16th June arrcfted tiic plain- 
Atue'^'fr'* *'ff l^y virtue of the faid capias ad fatisfaciendum^ who afterwards 
' '* * efcapcd. And upon the 20th June the defendant retook him, and 
^^Saik^'^i' detanicd him in execution ; and. Whether this fecond imprifon- 
\,^oi,^l^l, ment were lawful, or not? was the queftion. — And all the 
I'jo. Court held, that it was not : for although the firft imprifonmciu 

Cowp.4'^j. .was legal, he having been taken by virtue of a warrant made by 
Do.igi. 6/:. xhc (hciiff before the fuperfcdeas awarded and delivered, he (not 
having notice of that '/ir///yi'^flj) was therefore excufable, and tbe 
law will not. punifh liim ; yet the fecond ameft,. and dctainnaent'in 
prifon afterwards, was a wrong, and not exculabl4 : for he beiif . 
the flieriff *s fervant, and by intendment having time fufficient \ 
given him to have notice from his mafter, ought at his peril to take 1 
notice thereof, and therefore his aft afterwards is not exculable. 
AVhereupon (all thi> matter being difcloied by pleading) it was ad- 
judged for the plaintiff. Vide 2. Hen. T-fol, ultimo^ Grathami Cc\t\ 
8. tlen, 4. pL 7. an outlawry after zfuperfedeas awarded is void; 
6. Hen. 7. pL 15. 
C4H XI. Wilmote aganift Corn. 

A fpeciai pica "o EPLEVIN. of his bcafts taken in fuch a clofr in D. The dc- 
murtnotrra. Iv fendant avows, For that one jB/Vw^/ was feifed in fee of an 
it'ioS^a and J^c>ufe in D. and of divers lands in Z>. whereof the place where, | 
mv6!js, '^c. is parcel to tl\at appertaining j and he and his^^-mr by inden- 

ture let the faid houfe and lands thereto appertaining to J. S. for 
years, rendering rent. Afterward the feme died; znd Bidwd^ 
2d Jufie^ 26. Eli%. bv his will in writing, devifed that land to die 
defendant in fee, and died ; whereupon he avows for the rent, 4tc 
The plaintiff faith, that the faid Bidzvel by his will 3d Juo^^ 26. £ftu 
devifed it unto him in fee, absque hoc that he devifed it to the 
defendant. And it was thereupon demurred, becaufe by this pla 
he confeilcth and avoideth the devife to the defendant ; for he 
pleads it to be by his laft wnll, w^hich is an avoidance of tbo former, 
and then he ought not to traverfe it. Hde 2. Edw. 6. title " Cei^ijs 
Ante, 650. *• andAvoidC^ 66. — And to this opinion THE Court inclined. 

An avowry that But then two exceptions were taken to the.avowry. 

aho/band was FiRST, Becaufe he pleads that the baron wafriei^ in ftci and 

fcifH, and that ^^y^ j^^ ^^ \{\% femt let, &Cr ^which vannot be. 

he and bis wife •' ' 

let A iMUfc aad land af^Ummng^ U bad. PJow(L 170. 
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Secondly, Becaufe he pleads that Bidwelw^!^ fcifcd in fee of Wilmot« 
an houfe, and lands thereto appeitaining, &c. whicli ought not to ^iW' 
be in pleading : for land cannot propeily be faid to be appertaining 
to an houfe, although it may pals by fuch words in a deed, by the 
Ireputation, and common parlance, and intent of the parties : but 
in pleading it ought not to be foallcdged ; but that he was I'eifed of 
fuch an houfe, and of fuch lands in D. and let them by the name, 
&c. and aver their ufage together {a). — And all the Court 
held, that for thefe two caules the avowry was ill ; and therefore 
fpake not to the traverfe. And thereupon rule was given, that 
judgment fliould be entered for the phiintifF, unlefs other matters 
were Ihcwn, &c. 

q) Seo II. Geo. i. c. 19. f. 22. 

Goodrich's Cafe, ^^«« "• 

ACCOUNT of the receipt of lol. by the hands of the plaintifPs ley gagtrzikm^ 
wife. Defendant wages his law ; and at the day he had to ^ ^^'^<^c the 
wage his law it was doubted whether it lay ; becaufe the receipt is JJ'cc^vfdTvthc 
. fuppofed to be by another's liand. — But becaufe a receipt by the plaintiff's' wife. 
hands of the wife of the plaintiff, or defendant, is all one receipt by q^^ ^j^ ^ 
their own hands, he was received to wage his law. 

Sonliam iigahifl Triindle. casi 13. 

'TpRESPASS of battery. The defendant pleaded " ^■^^^'«^«- The party muft 
■*■ nicat'ion'^ in the plBintiff ip/o fa^lo^ for that he had ftricken in beconvh7td 
the church-yard, by the llatnte of 5, Ediv. 6. c. 4. without fhewing before he can he 
an ixcommufiicatlon by the ordinary, or under his feal. — And for o^'ommunwaud 
this caufe it was ruica to be ill : for although the ftatutc faith, that chufcil^'afd'" * 
he (hall be excommunicated ipfofy^iOy yet that is to be intended Ante, 6Sa * 
after a fcntence declaratory or conviftion ; for otherwife there j y . 
were not any means for his abfolution. The Court (Popham Dy„, 175^ i'o 
•abJifUi} jcfolvcd it to be no plea ; and gave rule, tliat it fhould not marg.' 

* be received , but that a nihil tiuit fhould be entered, unlefs other i« Burr. 140. 
fufficicnt plea be pleaded by fuch a day, ^'0"^^ fcl*' 

there cited. 1. Bac. Abr. 317. B. R. H. 191, 

Hainfworth againft Pretty. casi 14, 

Hilary Term, 44. ^45- FM%, Roll 1060. 
T^RESFASS. Upon a fpccial verdift tlic cafe was found to be, ^man maket* 
•*; One lipomas Pretty was fcifed in fee of the place where, and bcqueft of 20I. 
bad ifluc Richard^ Robert ^ John^ and Michael fons, undParneiy a ^^ '^« youngeft 

daughter; and by liis tcftamcnt devifed to Roiert, John, and |?"' ^"f.'^^f" . 
Michael, his fons, an J the faid Parnel, to every of them 20I. to be ro^t\idVft^ 
paid unto them when tlicy attained to the age of twenty-one years : « uf,M cMditiom 
and further devifed to the faid Richard, his cldeft fon, all his lands, " i^Jhouidpay 

^ HABENDUM to him and his heirs, ^^ upon condition he Ihould pay "'*^^/*' ***'• 
•• to his other children the faid fums appointed unto them accord- h']'!^/^^''^ 

\ •* ing to the intent of his will ; and if ne refufed the payment of i^yoiugfftfm 

' •• the faid fum or fums of money, that then neitlicr he nor his ''JkalthamtU 
••heirs fhall have or enjoy the faid lands, any devife, title, .**^^'." 7*** 

/• dcfccnt, or intcrcft to tlic contrary notwitliftauding ; but that ^'^^"jj'j^j*^' 
" the faid fons and daughters (hould have it to tlicm and his heirs." ^yi^t\h« 
-younsed fon may enter, notwithflanding a difctnt to his brotber^t iflue.— Ante 204. 833. Noy, 51. 

\^Co. 10. 1. Roll. Abr. 411. Co. Lit. 12. b. i« no/ix. Moor, 644. Owen, 8. s. Leon. 38, 

* Carter, 93. Cro. Jac. 56. 59a. L. Raym. 207. 830. I. Black. Rep. m« i. Bac. AU*. 404. a. Bac 
Ahr. 2i* Vaugh, ayi, 4, Med. «6t 
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HAiifswoiTfi And it was further found, that Ibomas Pretty the devifordicd, the 

*t^H^ faid younger children being within age i and that Richard Pretty 

PtiTiY. entered ; and afterwards Koifcrt attained to his age of twenty-one 

E ^^cif^Ab y^^"*^' ^"^ demanded the faid 20I. of R. P. who icfuii-d to 

zc6. *' pay it. And that afterwards jR;>/?. Pr/*/rp died fcifo J, havi'i- iflbc 

Com. Rep. 72. TJ^cmas his fon, under whom the plaintiff claiips. A nil that the 

L. Raym, u^. defendant, in his own right, and of the faid Robert, entered. Etfi 

1. Van. 519. fupra tctam mat.nam^ bfc. Ftdeante^ Thk. 43. But, bci-aulc by the 

iri(u\ix%^^ defendant's n^^gligence no judgment wi.s th;.n cin.er-.d, it was now 

Anrir. ia5.i;5. argued again at tlje bar. — And all thf. JutTicLS (the Court 

a. Burr. 1540. being full, VLZ. PopHAM, Gawdy, FiiNNi 5', knd \ elvertok) 

»6i8. refolvcd, that the defendant's entry wa? lawrul ; fur this devifcto 

^t\ " D^- ^^^^ cldcll fon, and his heirs, is void by w^y of cicvife : but it is an 

J g ' immediate dcvife or limitation to the younger children if theeldcft 

I.Wood's Con. fon performs not the condition, wlHch may well be : as a devifc, 

30. that his executors Ihall fell his land if his heir pays not unto tlicm 

J. Term Rep. |'^,^|^ ^ (wm^ in the /Wr/w the freehold Ihall defccnd to his heir.— 

*"'^* Secondly, they held, that for non-paymentof any of thefumsail 

the land is forfeited, and all the children may enter. — Thirdly, 

thatnotwithllanding this rcfufal of payment, and Richard Prettj 

dying fcifed, and the defcent to his fon (for fo it was pretended 

Co. Lit. 140. b. that it was a defcent which fliould toll the entry of the devifecs), 

that this defcent ihall not hurt them ; for it is not as a defcent by 

a ftranger after a devife, before the entry of the dcvifec, whidi 

peradventure might take away tijeir entry ; becaulc it is not here 

an immediate devife, but it is ^afi a devife upon a limitation, or 

upon a condition broken, which no defcent (hall take away or 

prejudice : as it is in Schelafticas Cafe {a). Wherefore it wii ' 

adjudged for the defendant. 

(a) Plofwden, 408. 

^^'* '5- Ryle's Cafe, 

ByrgmU^it€r T> YLE and others were indifted of hmglary. Godfrey took 

artihd.^cd ^ood IV exceptions to tlie indiftment, becaufc it was hurgaiariur 

iw^jr^L^V'^^'*''^'''' ^^' where it ought to have been hirglariter ; for there ii 

^ ' jiot any fuch word as burgalariter : and it hath been adjudged, 

4. Co. -^o. b. that an indiftment, quod mwdervait^ where it ought to be mwriri' 

5, Co. 12 1. vit, was held to be naught for this caufe. — ^od Gawdy cotta^f 
* H*!^ 8^ ^ ^^'^' ^^^^ ^^^ remenibcrcd fucli a cafe to be fo rofolvcd here 
\, Hawk.'jio. **''^^ ^^^ ^^"^^ ^^ *^ plaice. — But THE CouRT held, tliat the cafe 

were not alike ; for burgaLrittr is as good a word as burgieritir, 
and as often ufed in indiftments as the other: and divers prece- 
dents were fhewn to tliat purpofe. Wherefore it was refolvcd la 
be well enough. 
Casi 16. AylifF againft Archdalc. 

MLhailnms Term, 44. ^ 45. Eiiz, Roll 1660. 
An infant may 'T^HE cafe upon demurrer was, The plaintiff had paid certiin 
^'"^ /e^iTJ^ '" money for the ncccffary meat and drink of the defendant, ■ 

fo'ilfeccirairies ; bcingan infant, and took an obligation m the double fum for the 
but if a penalty payment thereof ; and. Whether this were good or voidable ? ip» 
beanncxeditu the qucftion. — And THE WHOLE CouRT held It to bc void: but 
told. if ijj. i^aj taken an obligation of the very fum which he laid out fa 

Moor, 679. ^^^ neceflary maintenance, it had been otlicrwife. 
. Godb. 219. I. Rnll. Abr. 719. Co. Lit, lya- a. But a fingic bond, vix. one wichciut a pouliy« ^ 
gc'.'d againft ."tti infant for nccsflarici. — March. 145. i. Roll. Abr, 729, pi. 8- 1. Lev. 86. Co. U. 
171. a. BulLK.P. iSa. Sir^iAge. 16S. 670. 3. Burr. 1794. B.R.H. 376. «• Bac Abr.45s. LSaUcsl;* 
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the wTong, that party hath an adion 
over againfl him who did the wrong, 

A right of adion where it may be divided, 

469 

Addition upon the StatuU of i, H. 5 cap. 5. 

Where an addition of place in any writ or 

procefs mull be infcrted^-and where not, 

148 
Of trade, or myllery, if it come after the 
alias did. it is not good, 19S 

Where an addition of myftery mud be given 
to 2L feme covert ^ in an indidment or 
other procefs, ^ ihid. 

Garter King at Arms being indided, bit 
addition mu ft be inferted, 234,541 

Of C handler f he pleads he was a gentle- 
man, he mufl traverfe, • 884 

Adminiftration, and Adminiftra* 
tor. 

Where one fues as adminiffrator, maft 
(hew the quality and power of him tfait 
commits it, - .6 

What a6l fhall in itfelf be accounted an ad- 
miniftration, - 1x4,115,120 

Where adminiftration (hall be granted, not- 
withftanding an cxecutorfliip, ^ 

For w hat matters an adminillration may be 
charged, - - loi 

Committed to an executor, no adminillra- 
lor to the iirft teftator, 211 

Where in a count or bar, the place where 
adminiftration was granted, muft be 
(hewn, where not, - 283 

Where an adminiilrator may by cuftom py 
a debt upon dmple contrad^ as foon as 
debt upon a bond, - 409 

The original of adminiftrations ioid. 

Adminiftration committed by A. F. D, D. 
not good, becaufe not fliewed to be biihc^ 
or ordinary, - 431 

Adminiftration by the archbifhop of Cantor- 
buryy without (hewing he was ordinary, 
or that the inteftate had goods in divcri 
diocefes, not good, as well as in cafe 
of a bifhop, but void, not voidable, 457 

Adminiftrator pendente lite of a citation to 
repeal, fells goods, good \ for be Jiath 

lawful 
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lawful power to difpofc ; othcrwifc In an 
appeal, - - 4^^ 

Recovery again ft one upon a bond by niltl 
dicitj and fo ricns inter mains ^ a good pica 
prima facie \ but if covinous, the plain- 
tilF muft aver it, and fo falfify, 47 1 

Adnilniftration, debt is where the bond is ; 
but upon a contrad it follows the perfon 
of the debtor, where two adminillrations 
muft be granted, - 4-2 

Adniiniftrator brings a J'cire facias upon a 
recognizance, not mentioning therein 
quod prof srt lit eras adminiftrationis, good, 
necaufe founded upon a record, 592 

Adminiflration durante minori /ctate cealcth 
at the age of feventecn years, 602 

Adminiftrator in debt againil him, pleads 
a recovery againft him as executor ultra 
quad, t5fc. non habet, i^'c. a good plea, 

646 

Adminiftratrix brings' ejec7icfte frm^e : tiie 
cafe, A leafe was made to the intellate for 
eighty years, if he livcth fo long, re- 
mainder to the executors or aiTigns of 
the leiTee, who died intellate; adjudged 
for the plaintiff, and that it veftcd in the 
lefTee, and aiTets in the plaintiff's hands, 
6c 8, 967, 840. But judgment againft the 
plaintiff for defed in pleading, 658 

Aaminiftratrix, debt againil her due in 
her own time, muft be in the detinety 712 

Adminiftrator, debt lies not againft him for 
rent due after the aftie;nment of ths 
term ; and pyalker's cafe denied to be law, 

Adminiftratrix fpecial cannot grant a term 
durante minori tetaie of the executrix, nor 
fell goods except bona peritura^ or for ne- 
ceiFity for payment of debts, but may fiie 
and be fucd, * 719 

If fuch an adminiftratrix may afTcnt to < 
legacy, duhitatur, - ibid, 

Adminiftration muft be in two places, if the 
inteftate di'^d in a peculiar within the 
province of York, having chattels in boch, 

Adminiflration by a biftiop, good, wirli- 
out faying loci illius ordinarius^ but in 
a bar or replicatiop, vicious, 791,879,838 

907 

Admiral, and Admiralty. 

Suit lies there for goods taken by piracy, 
although fold in a market overt, efpc- 
cially to the owner of the fliip, in re- 
fpe£t the original caufe did a rife upon 
(AQ fei^ ^4 &c reft depends thereupon, 

685 



Obligation to appear, or abide fentcnce ia 
the admiraU court, is fuable there. 

Admittance. See Copihold. ^ 

Admittance of tenant for life, is good for 
him in remainder, - 662 

Advowfon. 
The difference between a vicarage and an 
advowfon, - - i-Cj 

Agreement and Difagrecmcnt.' 

Agreement in exchange for one to make the 
fences, no plea in ireipafs, but adion of 
the cafe lies ; and if by deed, an adlion^f 
covenant, - - 709 

Dower of a moiety of gavelkind cannot be 
waived, and ftie ftiall hold it in feveralty, 
and not in common, • 825 

Aide Prayer, , 

Wh^rre the writ of dcmino rrge inconfulf 
fhall be granted, although in a perfonal 
adlion, and the king not immediately 
concerned, - - 417 

Not grantable in a perfonal adUon for a 
chattel only, - 693 

Alien. 
Who fhall be looked upon as an alien, 3 
Alienee enemy may fue as adminiflra'or, 

683 
An alien being defendant tales de circum* 
fiantibus is good, no exception being ta- 
ken, and eleven of the prmcipal appear* 
ing, - ' ' 818,841 

Amendment, 

Where a verdicl may be amended by the 
dorfe oi X,\iC pojlea^ - 149,150 

Where a matter, though the default of the 
clerk, is not amendable, 7^*7 ^ 

Where a verdift returned, may bcamcndcd^ 

111,112 

Where a fvenire facias may be amended, 

2v>3 

Record upoti the file amended by tlie pa,Der- 
copy, . . 'j^a 

Debt by Thomas, and the judgment entered 
for "Johannes, rcverA'd, 400 

Addn'tyc for Addcrlye, amendable in the de- 
claration, and judgment, being the de- 
fault of tlw clerk, - AflC^ 

Vijlringas with no return, indoi fed the faaic 
term in banco regis, nor in aiiotiier tcr|^ 

Pppi 
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In eje61m'*nt, fix acras farturte in the nifi 
prius, after ver4i£l« zmttAe^ faftura ac- 
cording to the record /W. 

Fenire facias, leaving out the word (jura^ 
torumj amended^ - 407 

Error in the entry of the judgment, not 
amendable, - 497 

VifirUiionem for deftruaignim in wafte, not 
amendable, becaufe in the original writ. 

Judicial writ amendable, - 543 

Of a *venire facias, which upon the roll was 

quod Jint hie, and a fpace left for the day 

of the return, but expreiTed in the venire 

facias, - - 553 

Habeas corpora amended, but twenty-three 

jurors returned, twenty-rour being named 

in t\it *vetttre facias, - 586 

Of a precipe of twenty acres Hedington 

(omitting in) - 6\^ 

Amendment of writs, - 677 

Of a writ of Inquiry to the (herifF of L. quod 

inquirat, and not inquirant, and their 

entries fometimes de halliud tud de co- 

mitatu tuo, and fometimes de ci'vitate. 

Of a replication for mifprifion, 752 

Of a writ of inquiry returnable by the roll 
die Miirtis ptfi tres Ti initatis, made die 
Mercurii, ^c, but not fo of an e.vigent, 
and the inquiiition may be taken the 
fame day it is returnable, many prece- 
dents cited, - - 761 

Amendments of judgments,divers precedents 
ciicd, - - 865 

Amendment of the clerk's mif-entry aftc^ 
vcrditt, - - 901 

Amcrciamcms and Fines, 

Whf re an amerciamcrt Ih.Jl be, though the 
puny comes in the tirft d.iy, 68 

Upon what matter a iu\v.ira in a leet may 
allele a tine, upon wn^t not, 241 

Thv jury hnding f^r the plaintiff only for 
part, he mull be* amcTcca as to the rcli- 
duo; a g^cd difference agrctd, 257 

Anurciamcnt in .1 ccuri baron may be al- 
fcllVd by the ilcward, a?..! ditlrcl's for it 
i> incident, and kxuai b) lome, 748 

Ancient Dcn:elhe, 

li:i good plea in ej, .mj..t, as in replevin 
or walle, - - 826 

Anr.iity. 
Debt Hos for the aruaia^i < ihorccf, granted 
iox year, • ^ 268 



Annuity payable at the Amnmnciaiwe, or 
within twenty days after, and the origi, 
nal brought 8. April, an apparent fault. 

For a penfion bv prcfcription iffntng out of 
the church ot . the incumbent is hable 
for all arrears ; for the church itfelf is 
charged into whofe handi it comes, 820 

Appearance, See Infant and Con- 
dition. 

AppcaK 

The death and fboke being in di^er^nt 
places, where in an appc5 the murder 
(hall be faid to be conumtted, 196 

Where in an appeal of felony, the plaintifi in 
the replication muil conclude over to the 
felonjr, . • 13^ 

Where m an appeal of murder, the evidence 
being clear to acquit him of the murder, 
but full to find him guilty of man-daugh- 
ter, the jury muft find him guilty of man- 
(laughter, - - 2^6 

The plaintiff was nonfuited upon a tiial 
agamff one, it is a non-fuil againft 2II; 
but the others not tried, may be arraign- 
ed upon this declaration at the queen's 
fuit, - - ^ 

Of murder againft 7. 5. who is found gmlty 
of homicide, and good, and they nnght 
have found him not guilty generally ; die 
defendant pleads the queen s pardon, and 
by the better opinion allowable (althoogh 
an appeal be at the parties fuit) being 
found guilty of homicide, 464*469 

In an appeal of maybeme^ a man cannot 
plead in abatement and in bar, i{lias in 
appeals of felony in //i^i^rrOT <i;//ir, 495 

App^ of murder againll divers, one ai 
principal, the others as acceuorics be- 
fore and after, the principal found 
guilty of man-flaughter only . accefib- 
ries before the fad arc difcharged, but 
not after : and they ought to be tried by 
fevcral vtnire facias^ % m an appeal, but 
not upon an indidment. And if the prin- 
cipal had his clergy, or pardon before 
judgment, accefi^>ry is difcharged, othcr- 
u-ife after judgment, - 541 

Againft four of murder, they appeared, 
the plaintiff cannot declare againft them 
in cuftudid marcjcbalU^ becaufe no recorf 
of a cwmmitiitur and noi^fmt before ap- 
pearance, is peremptory, 605 

Of n.urder, and fou«:d' guilty of nian- 
(laughter, the plaintifi:' nuy pray be ihall 
not be pui to have clergy, 63a> 63i 

Appeal vuccicd (o Uic warden of tiie 

00^80 
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finqfle ports, not good ; for it ought 
to be to the fhcriff, who is immediiiic 
officer to. the court : but the prifoner be- 
ing at the bar, declaration was ag.iinil 
him in ctiftorfiamare/ehalli , and he to plead 
over to the felony, - 695 

Appeal lies for not allowing proofs in the 
fpiritual court, - 844 

Appendant and Appurtenant. 

\Vh( re a matter appendant will pafs with- 
out the word (um pertincntiis, - 1 S 

Where matters appendant, may by the king 
or a common perfon be created at this 
day, . - 39 

What matters pafs by way of appurte- 
nances, - - 113, 114 

Where a curtelage may oafs as an appurte- 
nant to an houfe, without cum pertiuen- 
tfis, , - "89 

Appornonrnent. 

A leafe being made of lands ^nd goods, 
the lands being eviflcd, an apportion- 
ment fhall be as to the rent upon the 
goods, where, - 256 

Of the rent by the adl of law, but not by 
the a£l of the party, - 771, 772 

Of arent-fervice, good, «• b^i 

Appropriation. 

SfiTkhcs, - 578, J79 

Apprentice. 

Where the fon being an apprentice, the 
father notwithflanding fhall be faid to 
have an authority over lumj * 55 

Apprentice, 

See Condition, - 723 

Arbitrament and Award. 

The manner of pleading an arbitrament, 66 

What matter Ihall Hvoiu an award, ;^^. 

What matters (hall be faid awarded wilhin 
a fubmiflion, " " . * 77 

What words in an award will work a con- 
dition, and what advantage mull be taken 
of it, and if only debt ma'ntainable, 2n 

Where it givei a power in a leafe for years 
to have a icrm^ if it gives an intcrell, 
or authority » - • ^23 

What matters lie in arbitrament, - 42^ 

That the defendant ihould enter into bond^, 
not faying in what fum, is void, becauie 
uncertain, - - 434 

In writing, debt thereapon agunll an ad- 
minifttator, not good; for the inteftate 
tnight h^ve waged his lawi ^ Cqq 



In thp night good ; if within the fubmir- 
fion, - - 676 

An award to rcleafe all aflions, Wr; ut 
a// as ad'vi/aret, void, - 726 

To make an cftatc to the obligor for life, 
remainder to- a flran^er in tQc, good for 
the particular eflate, and void for the re* 
maindcr, but the place where the award 
was m '.de, mull be (hewed, • 758 

Arbitrement, the firft part being good, 
muft be performed, although the latter 
part be void, - £09 

Where well- made, the difference is where 
the fubmiiOon is conditit>nal ; there if not 
made of all, the obligor not bound to 
perform any part, othcrwife if the fub- 
miflion be not conditional, - 839 

Award of all fuits until the third of Seh* 
temher^ the fubmiflion being till tne 
fourth, good, • 858 

De l^ fupra pr^mtjjti reftrains it to the 
things fubmitted, * %ti 

To be publilhcd zUtique partium fraii^, 
mud be to all, - 885 

Nothing awai'ded on the one part, not 
good, • * 904 

Aflent. 

Where it may be abfolute, at)d where con* 
ditional, - . sja 

To a trefpafs before or after, makes a man 
trefpailbr ab initio ; buc not to a battery 
done, riot, or forcible entry, - 284 

If adminillratrix, during minority, may 
afTent to a legacy, % * '•i 

AlFctS. 

Where in a count againfl executors, the 
party muH allow afjets, - 59 

W hat matter fhall be judged afTets, - 43 
Where t)ie goods of the party made over 
upon a fraudulent conveyance, (hall, 
though coming into the hands of a 
llrangcr, be afiets, , 405, 8io 

AfSfc. 

Erroneous, bccaufe after ilTue and return 
of the habeas corpus , the entry was qui- 
dam nugnitorian fveaeruBty ^' quidam mn% 
idea dijiringas & decern tales, - 509 

Before 18. Eliz. cap. 4. in afTifc it was 
error, that the (heriff's name was not to 
the return of the habeas corpus, - ibid. 

Againft J, and B. of a portion of tithes, 
J, pleads ntd'tenant de frank-temmt tt 
Unementor^ pr^di£i, ia q/i^u po/ttorum J 
in quirel£ fpecUicat* I B . pleiidi uul-iort ; 
4. was found not tenant of, &c. and 
PPP* no. 
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not guilty, and t diiTeirin by B. but no 
tenant being found, the writ abates; 
^UiTre by the reporter, becaufe C. found 
a dilTcifor, - • 55^ 

Afllgncc. 
What matter (hall go to the affignees, 62 1 

Aflignment. 

Where leffee for years bdng oufted, yet 
xnay affign over his term, - 375 

Affurance. 

By bond, looked upon belter in law than a 
rent-charge, - 147 

• If it agrees in fubftance with the covenants, 
although it vary in words, is not mate- 
rial, - - - 661 

If it be to be made at the cofts of the co- 
venantee, it may be done by parcels; 
otherwile, if at the cofts of the cove- 
nantor : yet if tlien required he is bound 
to do it, but is difchatged for the re- 
fidue, - - 681 

Ought to be devifed by the conufor, and to 
procure the conufee to accept thereof in 
lalvation of his eftate, - 718 

Of acres of land to be afTured, (hall be 
according to the country's eiUmate, 665 

Attachment and Foreign Attach- 
ment. 

What matter is attachable upon a foreign 
attachment, - - 6^ 

Where it flops a matter in the king's 
court, - - 1C7 

Where a foreign attachment may well oe 
for a matter, though pending in the 
king's court, - - loi 

Where in a foreign attachment, judgment 
of difcharge muft be given, - 172 

What tilings arc attachable, and by whom 
to be kept, - - 230 

Of a debt ui London according to ths cuf- 
tom, and afHrming a plaint there; and 
thr difTwTcnce, * - 593 

Attachment in L. the defendant pleads he 
owe a him nothing, good againft the 
cullor rhcrc, " - 598, 599 

In C pleaded in bar in debt, and tra- 
vcrfed, is a good bar to the attachment 
pleaded, - - 830 

Attachment in /.. much good learning 
touching that cuflom there, - 843 

Attachment by the cuftom, lies not after 
a fuit dupLiiding in the common pi n'^ 
^or it is ^uafi in (uflodidlegii, - 651 



Attachment m £• the plaintiff cannot fveaf 
his debt by attorney, nor attach a debt 
before the day of payment* - 713 

At what time it may be, and if of a debc 
recovered in a higher court, 184, 1S6 

Atuindcr. 
•A man attainted (hall be liaUe to adions. 

What a6b a man attainted may do> ibid. 

Attaint. 

The parties were at iflbc, bat the record 
not removed, judgment qaed qu/rrens mi 
capiat per bre*ve, &r. bat np fine upon 
him, - - 646 

Attorney. 

To deliver a leafe for a corporation with- 
out writing under their feal, not good, 

826 

May bring debt for fees in the commn 
hank, not for foliciting in the king^s 
heacb, - - 425, 429 

Attornment. 

Where a conufee of a fine may di^n 
without attornment, - 164 

Where it (hall be countermanded by mar- 
riage, ' - - 270 

To what matter attornment b requifite, 2^ 

Where it muft be pleaded, or otherwifc 
(hall be intended, ' - 400 

Not neceffary for cefluy que ufe in avowry 
for rent, - - 673. 

By one joyntenant to a grantee of the rc- 
ycrfion, is fufiicient, - 737, 8c2 

Audita ^ierela. 

Where the prifoner that efcapes, may up- 
on his own efcape have an audita fuc- 
rcla, - - 44 

Where that only, or where a writ of error 
lies upon a (latute, - ^33* 3^9 

By two to avoid an execution, outlawry of 
one pleaded, good. Summons and fe- 
verance lies for the other by the better 
opinion, adjourned, . 448 

Upon a defeasance, the defendant pleads 
another defeazance, not good ; tor he 
ought to have pleaded the general ifliie, 
non eflfaffUmf - 532 

A, and B. bound b a bond, and judgnat 
againft them. J, being in execution, 
was difcharged by. the fheriiT, and B, 
fued to be difcharged, brgely argodi, 
but adjourned, . 555*573 

-Agio* 
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^gdntl J. S, and upon fcire facias award- 
ed, the fherifF returns *J, S. moriuus, the 
writ ihall abate ; but if againft two, and 
one dic«, it is otherwife ; IQ of an infant 
after infpcftion/ r 635 

Two bound in a llatute, defeazanccd, that 
they and their wives upon requeft fhould 
affure fuch lands. Sec. The breach was, 
that a feoffment was offered to one, and 
he refufed, well affigned ; for requefl to 
both at feveral times is good, r 656 

The plaintiff (hews he was bound in a fta- 
tute of fix hur.dred pounds to the defen- 
dant to the ufe of y, B, defeazanccd for 
the payment of fuch fums at fuch days 
to J^ B, and that he was par at us to pay, 
l^ ohtulity and J, B, was not there ; the 
defendant pleads J, B. was there, and 
demanded, &c. and the piaintilf was 
not there to pay it, ahfque hoc that the 
plaintilF cbtulit the faid fum, &c. Re- 
lolved, the tender was good; becaufe 
defcazanced to the ufe of J. B- other- 
wife, if a mere fbranger, and although 
he faith not J. B, nor any for him for fo 
intended, - - 755 

To avoid execution upon a ftatute, becauie 
the conufce purchaied part of the lands," 

756 

The conufor having lands in the counties of 
Af. and C. the latter conufee hadb the 
lands in C delivered in execution, the 
former conufee fued execution, and had 
the moiety of the fame lands delivered, 
and nothing in M. adjudged for the 
plaintiff, the latter conufee, - 797 

To avoid a flatute, the writ may compre- 
hend divers caufes, but the count ouglit 
to contain but one caufe, or rely only 
upon one ; for doubrcnefs inveigles the 
court, - - 809, 252 

Where an executor (hall not be inforccd to 
fue it, an excellent cafe, and well ar- 
gued, •? r 734* 822 

Authority. 

Where on/q that hath but an authority, may 
ad according to difcretion, 48*49 

Where by a devife one hath an intcrell, 
where but an authority, 190, 810 

Afts of neceility done by colour tnercof, 
good, but not afts voluntary, as grai^ts 
of copyhold by a reputed fteward, 699 

Tp four, et ear am cutlibet to arreil J. iV. 

done by two, is good ; but otherwife if 

i$p make 4vcry, • 9^3* 9H 

Averment, 
Where the life of tenant in tail« in plead* 



ing, mufl be averred after his difcontN^ 
nuance, - . - 226 

Where the plaintiff's count mufl be averred, 

256 

Where it lies againft the return of the fli- 
riff, who returns the party fummoned, 
where it v/as not done, - 397 

Where pleas may be good without an aver- 
ment, and what is a fufStient averment. 

Averments within 32. Hen, 8. of leafesby 
tenant in tail, where not good, - 708 

Avowry. 

May be for rent of a copyholder in the 
common pisasj but not an ejedione Jirm^ 
that demands the poffelfion, - 524 

Illue if the freehold of the avowant, and 
found to be the wife's freehold, ifTuc 
found againft the avowant, - ibid. 

Good by one tenant in common, .although 
it be by way of adion ; for one may 
take a diftrefs, - 53^ . 

For rent upon 32. Hen, 8. c 37. how to 
be made, - - 547 

By an executor for a rent-charge for years, 
although the claufe of diftrefs be to the 
grantee and his heirs, - 644 

For a rent-charge devifcd to him, without 
faying ;hc laud was holden in focage, not 
good, - - '667 

Iffue if the plaintiff held by fealty rem, 
and fuit of court ; verdid found it to be 
by fealty, and rent only againft the 
avowant, for aii the tenure is material ; 
but in trefpafs, or refcous, it is other- 
wife, - - 799 

For an- amercement, not good, becaufe he 
faid not the plaintiff appeared, nor up- 
on ibmmons, but fo prefentcd by the 
•homage, - 895, 886 

Avowry, not good, becaufe he pleads the 
baron was feifed in fee, and that he and 
his wife let, &c. And alfo that B. was 
was ieifed in fee of an houfe and land 
thereunto appertaining, &c. w hich is not 
good in pleading, although by fuch words 
it may pafs in a deed by reputation aid 
intent of the parties, - 919 

Avowry upon a perfon certain, where good 
enough, - - 146 



B. 

Bail. 
Where when the party renders liimfelf in 
difcharge oi his bail, the plaintiff atsif 
be d«muKled, - zi 

Where 
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Where one may be taken in execution, but 
not by cuftom with . t anlwcr, - 185 

Where they may plc;ul the death pf the 
principal before judgment, - igi 

Entered by another name, then according 
to the proceedings, vitiates all, - 223 

If pulled oiF the file, the party is without 
remedy, r - tin/. 

Where the bail may plead fatisfaftion with- 
out (hewing a record of it, - 132, 233 

At the fuit of AdJerltj, not liable to the 
condemnation at the fuit of the lame pcr- 
fon by the name of Jdtierhy, - '458 

Not liable to cofts afl'efTcd ip the exchequer 
chamber, upoq Arming a judgment in 
error th^re, - 5 JJ7 

Not liable to the judgment, until a capias 
iffuc againll the principal, and a default 
thereupon, - r 597 

Difcharged, if the principal render himfelf 
before judgment againll them upon the 
fecond Jch e facias, - 618 

Jnfufficient accepted by the couft upon 
mifmformation ; an adUon upon the cafe 
lies for fuch falfity, - 714 

Jf a capias be awarded returnable at the 
next fummons, and /iil^il returned, the 
principal (hall not be receive^ ; but 
otherwifej if returnable </> tiie in ^icm ; 
and upon the firft /cire facias, the main- 
pcrners may bring in the body, and fif- 
tpcn days (fcall be between the tefif and 
t^c return, for time to feek th^ princi- 
pal, - - ^ 738 

Scirf facias againft them, miftaking the 

fum, not amendable, 
Wan^ of filing thereof, error. 



855 
8i^4 

BaylifF. 

Cannot wage law in an accompt, - 579 

Oi' :i manor, whether he may dillnun tor 
an amercement, without a warrant from 
the llcward or lord, - 698, 748 

Way enter a ftranger*s houfe, the door be- 
ing open, tolc\y execution of good^ in 
the hands of an executrix there, 759 

For life with a fee, or other proht* cannot 
be dilplaccd by a purciuubr of the ma- 
nor, - • 859 

Bankrupt, 

What a<^ ihall make one be adjudged a 
biuikrupt, - - 13 

Bargain and Sale. 

Where the deed (hall be faid to pafs by 
Uu-gain and fale^ ^he^ aoi« • 106 



What (hall be a good confidcration to pafs 
an eftaie thereby, - ^ ^94 

By tenapt in uil, bargainee levies a ^nc, 
and five years pafs, liTue (hall have £ve 
years after his father's death ; ochertvife 
if diQeifed, and the difleiibr levies a 
fine, •!• • 896 

Baron and Feme. 

Where the land moves from the htdbaod, 
but yet a remainder of the eflateisto) 
ftranger, fo as it could be no prejudice 
to the heir of the huiband, the aficna* 
tion of the wife (hall be no forfeiture, 2Z4 

Where an ad beine done by baron and 
feme jointly, yet being dubious (hall be 
intended as ifluing, or being done opon 
the VI ife's inheritance only, - izq 

Where the hulband may prejudice $hc wife, 
where not, - - 149 

Where a feme-covert may dp an afi with- 
out her hu(band, -^ 7^ 

Where an a^ done by a feme-covert ihall 
bind the hu(band, - xM 

What (hall be faid a good difpofition of 4 
term by the baron to veft the intereft in 
his executors, - 17^ 

A term in trull, not the ufe thereof, (bid] 
not go to the baron furviving, neither by 
law nor equity, - 466 

Where the aft of the baron Qiall not pre- 
iudice the wife, - 459 

Whether an adion for tort done to the 
freehold of the feme, fhall be brought 
by the baron only, or by both, - 461 

firing debt due before coverture, and 
the baron being a clerk of the court, it 
was entered querens in propnd perji»a^ 
and well ; for tvery piainti^, if be will, 
may be in propria perfotia, - 537 

Pofl'elied of tithes in right of the fcine» 
they muft job in the adion, becaol'e 
the feme is proprietor, - 608,613 

A leafe by them without deed, void againft 
her, • -. 6;6 

Bring debt for rent upon a leafe made by 
her and a former baron, the defendant 
plead:>, that baron was fole feiled, aod 
good ; for a feme-covert cannot be flop- 
ped by deed, but otherwife by fine or 
matter of record, - 700, 701 

Baron feifed in fee and the feme for life, 
they bargain to fell in fee ; previfi% 
that if eidier of them pay one hoodm 
pounds, then to be void ; and that all af- 
furaoces (honid be to the nfe of the ba^ 
ron and his heirs (leaving out there dbe 
Viifc) : the bar^n dies, the fexne pays the 

0» 
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ene hundred pounds. Adjudged the wife 
ihould have an cftate for life, - 744 

^he baron pleads an indenture made by 
them both, whereas the hmc never feifed 
it, not good ; and the jplainttlF is not 
cllppped to fay fo^ but if the baron had 
executed it in the name of the feme, it 
had been good, during the life of the 
baron, - - 769 

Debt lies by the baron only, for debt, da- 
mages, and cofls, recovered by them 
both, - - 844 

Trover againft them, but convcrfion by the 
feme only, iifne muft be, f »«</ f/>/e no9 
eft inde culpa^bilis, for no tor; ^n the ba- 
ron, . - 883 

Bar. 

In % >vrong aflion, no bar in a nght ac- 
tion, r T 658 

^herc made good by the replication, or 
confcflion ot the adverfe party, r 708 

Baronage, 
Where np errpf in a judgment in debt 
againft hin^ ideo ^ahiatur, becaufe ^ fine 
is due to the king, and he hath no privi- 
lege agaii^ft him, - 503 

Battery, 

|n London^ the defendant pleads de fen 
ajjault demej'n in S, and fo not guilty in 
L, not good ; for it is tranlitory, and 
he ought to have jufHfied in L. except 
Uie caufe had been local, - 842 

Benefice, 
|nduftion into a fccond, avoids the firft by 
the commpn law without fentcnce of de- 
privation, - - 601 

Bill for Debt. 
What words amount thereunto, ;^nd equally 

to be divided, makes it feveral, 729 
pood in the firflpart, and void in the lalt 

part, - - 886 

Where one muft fue by writ, where by 

bill, - - 101 

Burgage. 
What land Ihall l^e faid to be held in bur- 
gage, - - UQ 



Certiorari, and reftitutioh Aadc after by 
thejuftices, - 915,916 

Of a recovery in an inferior court under 
that feal, good, traverfablc here, 821 ^ 

Challenge. 

Where it (hall be faid to be good caufe of 
challenge, though both parues are equal- 
ly of kin, - 23 

Where a juror hath Qnce given a vcrdid, 
though that proves to be null, it (hall be 
a pnncipal caufe of challenge, - 33 

After iffue joined, lies not for the plain- 
tifF. - - .8+4 

One being challenged as ^o the principal 
inqueft, (hall not be allowed to ferve in 
the/^//j, - 188,429,430 

What (hall be faid fufficiency of ircehold 
for a juror in a caufe between the king 
and J, S. and what not, - 413 

Where he who (irft takes it, (hall have ad- 
vantage thereof, - 603 



C. 

Certiorari. 

Ceriiarari, as wcH \o rcv«rfe « affirm a 

, • judgment, y 8^6, 837 



Charters, 

Charters ancient expounded according to 
that time, -» ihid^ 

Cinque Ports. 

Their jurifdidlion touched, - 695 

An appeal of murder lies there, becaufe it 

is higher than an aftion real and perlbnal, 

and the queen is concerned ; and in fuch 

cafes it is no plea, as ia a quare impedtt^ 

910, 9U 

Claim, See Fine, 

What time he in the reverfion (hall have 
for making claim upon a fine by tenant 
for life, - - 254 

Common. 

Where a tenant that hath common to his 
freehold, may have an a(rife, or aftlou 
upon the cafe, for depriving him of his 
common, « • - 19S 

Within ? Icct, putting gcefe there, not pu- 
niihable, - - 448 

Being extin£l by unity of poflfeffion, the 
houfe and lands were lett to J. S. with 
all commons, &c, thereto belonging, *vei 
occufat\ fuel ujitat* , cum pradiS^ , I3c» 
a good grant of a new common for the 
time, if the ufing thereof had been aver- 
red by the lelTee, - 570 

Rclcafed in part of the land, is extindt in 
the whole ; for it is intire thorough the 
\vl^olc }and, T - 594 

^ommone^ 
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Coramc^er cannon jaflify the killing of co- 
neys of the owner in the common, bc- 
cjRife profitable, and not like vermin, 876 

Concord. 
Where a good plea in an adlion of debt. 

Condition. 

Wh^t (hall be faid to be a condition, what 
a limitation, - 16 

What fliall be faid to be a condition prece- 
dent, what not, - 60 

He that enters for a condition broken, de- 
feats all eilates whatfoevcr, - 2^9 

Where the word [provi/o) makes a condi- 
tion, and where but a covenant, 242 

What ihall be within a condition to fave . 
harmlefs, - - 264 

^ny part thereof becoming impoflible by the 
ad of God, it faves the bond, 277, 396 

A leafe being made by thefe words, Ju6i'ac 
tamen ccKUit >CHe fi tarn diu <vixerit folay ^ 
inhubita'vent , if a condition or limita- 
tion, I - - 414 

Dcvifc of land reddeud^ l^ filvend^ 20s. an- 
huatittif makes a condition, - 454 

Of a IhcrifF's bond to appear at Wcjitninjtery 
and before the return of the writ, the 
term is adjourned to H^ and there the 
defendant appeared ; notwithftanding the 
adjournment, he mull appear at Weft- 
miiifter ; but the plea was not good, be- 
caufe he concluded not prout patet de n- 
(ordoy - - - 466 

To do a collateral aft, cannot be difpenfed 
with by accepting another thing, 458 

Of a bond to pay 5I. at M. next, and fo 
yearly until //. be promoted to a bene- 
fice ; the firfl 15I. mull be paid, although 
H. be promoted before A/. - 549 

Of a bond to cled arbitrators, where per- 
formed, - - ibid. 

Difpt^nicd withal by admittance or the lord 
^More, - - 582 

In a leafe for years for non-payment of rent 
to ccafe, grantee of the reverfion may 
take advantage by the common law, 650 

In a leafe for years on the part of the lef- 
for, who leafes to a ftranger, and then 
performs it and enters, adjudged lawful, 

665 

Of a bond to procure a marriage, the de- 
fendant muil (hew he ufed hL> endeavour 
therein, and no default in him, 694 

Of a bond to give evidence when required* 
and not . to moled the obligee in his 
}2Ads or goods, good ; for intended tor? 



tioufly, otherwifc for felony, or o'hcrjci 
caufe, - - 7°) 

Of a bond to give fucb rcleafe as the 
judge of the prerogadvc (hoold allow, he 
ought to draw the reieafe, and tender it 
to the judge, - - 7*^ 

Of a bond of an apprentice, if goods em- 
bv'zzled within twenty days after notice, 
to make fatisfa6tion; the plaintiff muft 
Ihew where he became an apprentice, 
and fuch a perfon as might be by 5 ^z. 
and notice muft be given to the appren- 
tice, and his furcty both together, awd tiic 
apprentice's own confe£ioa is no good 
proof therein, - - pi 

Ot an obligation beirg in the dif-jondive, 
tlie plaintlfi^ majr alledge the one or the 
other at hit eleftion, - ^ 7^7.»7^^ 

Condition or covenant to do .divers tkiogs, 
the law allows of a general pleading in 
the affirmative to avoid infimteneis and 
multiplicity, - - 749 

Of a bond, if he were feifed in fee at loe 
making of the bond of copihdd in S. 
free from incumbrances, except his wi^'s 
joynture, &c. Breach affigned, that be- 
fore the bond he had afiTiired a joyatoie . 
to his wife, no goo4 breach, for it was 
excepted, * •762 

Of a bond to a iheriff to appear perfaallf, 
is good, - - 776 

If it confift of two parts, the one poiUe, 
the other not ; if he perform that whkh 
is ppflible, it fufficeth, - 780 

To perform an award fo as the fame U de- 
livered to either of the parties before A/, 
it ought to be delivered to both, 797 

For payment of 50I. upon a bond of lool. 
and no day limited, u b payable prefcntljf 
upon rcqufll, and the original is a r«- 
qucft, - - 79^ 

That the leffee or his afligns fhall not alien 
without licence, the leflbr licenfcs tM 
lefTee to alien, no more licence is ncccfli' 
ry ; for the condition is determined ab- 
folutcly, - - 815 

Of a bond to convey lands to his fon,a 
conveyance to a ftranger, to the ufcofhi* 
fon, not good, bccaufe not party, 8a6 

Of a bond to perform covenants m a grant 
of an annuity, which was arrear, and no 
demand made ; the bond is not forfeited. 

Of a bond of three parts : 1 ^ If he will 
ferve the plaintiff ^ a. If he duly ac- 
compt; 3. If he iatisfieth withm three 
months after notice, all loiTes, &c. Per- 
formance pleaded fpedally, a breach af-* 
figac4 ia converting 6q1. of Pch/t mo^ 
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ney to his owft afr, and fo that he had 
not well fcrved him, Sec. good, and judg- 
ment for the plaintiff, - 831 

[a the copulative, performance muft be 
pleaded of it, - - 870 

To reftrain a man to ufe a trade at any time, 
or place, is again ft law, and the benefit of 
the commonwealth, - 872 

Of a bond to fave harmlcfs from all bonds, 
the defendant pleads exojieravit from all 
bonds, good ; but he mull ihew how, 916 

Comraiffion. 

Of rebellion out of the chancery y and arreft 
thereupon in falfe imprifonment, the tryal 
mull be in MidMc/ext - 844 

To entitle the king to a free-hold, the of- 
fice muft be in the county where the 
land lies ; othcrwifc of a Icafe for years. 

Common Law. 

What properly is faid to be common law, 

lo 

Common Recovery. 

Common recovery, an infant by his guar- 
dian, being vouched, - 47 ^ 

Againft tenant for life, wherein he in re- 
mainder in tail is vouched, bars the re- 
mainder in fee expedant. Walmf.cy con- 
tra tot: s 'viri bus ^ - ^ 652,570 

Againft tenant for life, and him in remain- 
der in tail, is no bar to the tail, nor him 
in remainder. Andirfon denied Eyre and 
Sno'ic's cafe in Pk-wden ; but the parties 
accorded, and no judgment was entered, 

670 

By tenant for life, with voucher of him in 
remainder in tail, deftroys not a Icafe 
made by him in remainder; otherwife, if 
the tenant in tail himfelf had fuffered a 
common recovery, - 7*8 

Bars not a rent in pofTcflion, bccaufc di- 

I flindl from the land, and no recompence 
for it, - - .7?7v93 

Not good, becaufe the vouchee within age, 
and appeared by attorney, and not by 
guardian ; and being dead, they in re- 
mainder brought error, and good ; for it 
Jholl not be tried by impedion, 739.774» 

Confcfllon. 
ConfciTjon implicit of non-payment in debt, 
uo judgment can be given, 823 



At the ntfi prius the defendant confeflcs the 
aftion good ; for all pleaded before is 
waived, and he need not acknowledge the 
point in iflue, - 840 

Confirmation. 

Where a man cannot appordon an eftate by 
his confirmation, - 47a 

Confirmation of an union of two phurcAcf 
above eight pounds per annmun made by 
the ordinary, and confirmed by the pa- 
tron, - - 500,501 

By the biihop, dean, and chapter of S, 
made of a leafc of a parfonaee in the dio« 
cefe of li\ annexed to a prebendar)' in 5. 
good, - - 587 

Conclufion of a Count or Plea. 
Where it (hall not vitiate all before, but the 
court (hall judge upon the whole matter, 

Confideration. 
To accept four pounds, five pounds being 

recovered, and to acknowledge fatisfac- 
tion, good ; for without charge, and er- 
ror may be in the record, 429 
Confideration paft, not good in an alTump- 
fit, - - 442,885 
To forbear to fuc B, the defendant aifum- 
cd, &c. No lequeft neccflary where a 
time certain is limited; but the cdniide- 
Tation not good, becaufe not (hewn for 
what time he did forbear, &c. 455 
That the defendant Ihould cxercife the 01- 
ficeof clerk of the fines in a Wehh cir- 
cuit, to pay to the plaintiff, 5:c. not 
good ; for no fuch office and tryal muft 
be in the county next adjoining, 465,^66 

If the plaintiff and two witnefles would dc- 
ponere before the mayor of L. the truth of 
a debt, that then he, &c. good and lawful, 
and therein much learning of oaths, which 
are either compulfory or voluntary by 
confcRt, and both lawful, 470 

To afTign a debt or recognizance to a ftran- 
ger, is void and illegal ; but otherwifc to 
the ter-tenant by way of difcharge, 552 

To rclinqui(h fuch a fuit, not good ; for he 
may rclinquifti and begin again ; the de- 
fendant promifed to diicharge him againft 
all fuits o( J, S, it muft be averred that 
they were adionablc, - 561 

To make a leafe of land, not good ; be- 
caufe general, and it might be at will, 

566 

Of marriage betwixt the defendant's foa 
and the plaintiffs daughter, the promife 

made 
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made to the father, he ma/ bring the 

aftion, - 619,652,849,881 

For payment of money, not guod, the debt 

by conient being aligned to the queen. 

To a fherifF to levy an execution, to pay as 
the (bitute of 28 Eliz, allows, is good, 
being upon requefl ; but the tales being 
returned by the iheriff himfelf> was erro- 
neous, - - 654 

To give a day of payment, day being given, 
is £0ck1, • - 665 

For ftaying a fuit againft an infant, upon a 
bond made by him payable at his full 
age, not good, j^/err, adjourned, 7C0 

Upon a promife, where good, the promife 
being made to no body, (not well appre- 
hended by the court, as it fcemeth) 703 

Executed, being made at the defendant's re- 
queft, is good, otherwife peradventure if 
to a ibranger,and not at his rcqued, 715 

Coniideration pail no ground for an aiTump- 
fit, except in cafe of marriaee, 741 

Of natural aftedUon, no ground for an af- 
fumpfit, - - 756 

Good, ior part ought to be performed, and 
if of feveral parts, and all good, all mud 
be performed ; an exccllcnr, but doubt- 
ful cafe, - - 759 

To llay a fuit in chancery, good in an al- 
fumpnt, - 768, 848 

To ftay a fuit againft an executrix, where 
good, and where not, - 804 

That if the plaintiff delivered cattle to J, 
for money to be paid ad aliquod tempus 
'vel tempera tunc futura inter eos ccucer" 
danda, and did not, the defendant would ; 
part of the money was payable in hand, 
and the rcH in future ; coniideration good, 

807 

That the plaintiff delivered to the wife two 
bonds which her huiband had delivered 
to him in fati>fadion of a debt, and he 
dying, it is good ; for he had intereil in 
tliem, and power of dilpoiition, 821 

If divers alledged in a count, and fome 
infufiicient, yet good for the fufficient, 
otherwife if found f;dfc by the jury, 848 

To en>oy land for a year, to give ten 
pounds, the plaintiff muil ihew what 
right he had, and debt lies, not an af- 
fumpfit, - - 859 

To llay a tryal of a caufe, is good caule 
of an affumpiit, - 869 

To do a thing to a (b-angcr upon requeil, 
and debt or affumpAt lies ; but the day> 
€r place of performance needs not be 



(hewed, efpecially no liHie being takei 
thereupon, - - 88a 

Not good, where no benefit^ 884 

li the plabtiff paid fuch monev, the de^ 
fendant upon payment promifed to fur- 
render a leafe, the plaintiff faith he tea* 
dered the money, not good; forheooghi 
to fay, the other accepted or refofed ii, 
for it is fubAance, - 889 

To forbear to proceed upon a capias tda- 
gatum is ^ood, although the qoeen be 
concerned m it, . ^ 

Confpiracy. 
Lies not agunft one, bat an a£Hon npon the 

cafe, • - - 701 

For procuring one to be indided of ix^ 

bery, - . 871,900 

Conftablc. 

WTiere he may imprifbn one for refii(iDg to 
watch, - - - 204 

Confultation. 

Where granted in one court, for the fame 
caufe It ihaU be granted in another, 277 

Where the party grounding his proHJK™? 
upon a prefcnption, and failing in it, or 
any part thereof, is good caufe lor a con- 
fultation, - - 206 

Confultation granted, a donative being in 
quelUon, - . 653 

Contingency. See Ufe. 

Contingent, remainder or nfe to a wife dut 
Hiall be at his death, good ; and not de- 
ftroyed by her joyning in a fine, beonfe 
incertain, - - 827 

Continuance. 
If it (hottld be to two, and is but to ooc, 
amendable; but if no continuance at all 
to the party, not amendable, 619 

Contraft. 

Where apportionable, - 7C6 

For a thing continuing in its nature, the 
nature thereof muff be fiiewed; other- 
wife, if altered from its nature, 837 

Copihold and Copiholdcr, 

Copiholder without a fpecial cuftom, can* 

not talce houfe-boot, hedge-boot, cirt* 

boot, &c. as tenant for life or yeanflUT 

do, . - - \ 

The lord letting a leafe of hU copihoU »• 
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hefftents, and the court-baron^ whether the 
leiTees may hold courts, 394 

What (hall be a good purfuit of a licence 
made for the granting of copihold, and 
making leafes upon it, - ihid^ 

If tithes, under-wood, or a market, may 
pafsbycopy, - - 413 

Cojpiholder furrendcrs to the ufe of himfelf 
for life, remainder to his fon for life, and 
after to the ufe of his laft will ; the foa 
dies, the father furrenders it to J, S. in 
fee, and dies without will, good to y. S. 
by the better opinion, but adjourned, 

4^2 

A manor extends to C. and B. and other vil- 
lages, and divers copiholders for life, be- 
ing in j?. a recovery is fufFered of the 
manor, excepting that part in B : and at 
a court at B, a copihold for life was 
graatcd, the grant is void ; for no fuch 
manor as J?.Defore, nor now; and no 
furrender can now be made of it, for it 
mud be in the court of the manor, and 
cannot be to the lord himfelf, or out of 
court, - - 443 

Copiholder for life hath lifence to leafc ior 
three Jives if he live fo long, he Icafeth 
abfolutely, good; otherwifc of a copi- 
holder in fee, - 462 

A leafe of copihold by the baron, or tenant 
for life of a manor, dcilroys not the cuf- 
tom againft the wife, or other rcver- 
fton, - - 459, 598 

Surrender of a copihold in tail, is a dif- 
continuance, - 483 

The lord may enter for a forfeiture before 
a prcfentment, - - 499 

A leafe for years, though to commence in 
future, is a prefent forfeiture, if not war- 
ranted by the cuflom, - /^/V. 

t-effee of a feoffee of the inheritance of co- 
pihold land, may take advantage of a 
forfeiture by the copiholder, /^/V. 

Cutting of trees with intention to repair, is 
no forfeiture, althougli the trees are not 
employed in five years afterwards, i6tJ, 

Surrender to J. for' life, remainder to B. 
in fee ; the admittance of ^. is alfo an 
admittance of B, and but one liiie is 
due, - - J04 

The lord demanding his rent upon the day, 
if the copi »ldcr be not there to pay it, 
if it be a forfeiture, two againll one ; and 
adjourned, - - 505 

If the copiholder after a fpccial fummons 
to come to court, do not come, it is a for- 
feiturfc, ai:as after a general fummons in 
the church, - ^ 506 



Copihold granted in reVcrdbn ty tenant ii 
dower, although fhe die before it be 
executed, is good; and although ihe 
have no fervices, yet (he may keep a 
fpecial court; but being pleaded as a 
grant in pofTeflion p^r nomen of a medu^ 
age which A, had for life, ill, and not 
helped by the/^ nomen, 662 

Copihold efcheated and in the lord's hands 
tor many years, may be regranted by- 
copy, by the lord# or his ytry Heward, 

Fines certain mufl be paid upon admittance ; 
and unceruin mult be reafonable, and 
time given for payment thereof, 779 

Copiholds, if divers defcend to one heir, 
there ought to be feveral fines ; for he 
may accept of fome, and refufe others* 

. ' 779»7^^ 

Copiholder having common by prefcrip- 

tion in the demefne, it efcheated; the 
lord grants' it in tail with all commons 
therewith ufed, the donee (hall have 
fuch common as the copiholder had, for 
it enures a new grants - 794 

It cannot be of tithes, otherwife of com^ 
moD, - - 814 

If intailable, no cuftom being found ifdif- 
continucd by a furrender ; and if barra- 
ble by a common recovery : all adjourn- 
ed, - - 9cy 

Coroners. 

Sit Venire Facias, - 574, 5^6, 582 

Corporation. 

Capacity to take, but not to grant to one 
another, - * 35 

A writ by cuftes colUgii, mult concluac 
jure coUegii, and where intended, 232 

W here an obligation (hall go in fuccef&on, 
where not, - -> 464 

Cofts. 5^^ Damages, 

Cofls (hall not be paid by an infant, if he be 
non-fuited, - - .33 

Cqfts for an executor-defendant upon non- 
fuit, but if plaintiff (hall pay none, 503 

Colts for the defendant upon a fpecial vcr- 
di^, as was upon a general ; for judg« 
mcnt is the fame, - 46J 

Aifefled in the exchequer chamber upon af- 
firming a judgment there in error, i^are, 
if that court can do it, - 588 

Amount to more than the plaintiff's counts 
in damages, not material, - 866 

Covenant* 
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Covenant. 

Whcfc a covenant from doing an adl, re- 
ftrains all to the party's aft, 43^44 

At what time an adlion of covenant lies, 

• or a covenant broken, - 78 

To favc harmlefs againll a particular per- 
fon, where (hall bind, although his entry 
be tortious, - - 213 

Where an aftion may be brought for co- 
venant broken, although the deed of co- 
venant becomes void before the adion 
brought, - - 245 

What Ihall be a breach of a covenant for 
not molefting, - - 421 

Lies not upon affignment of an eftate by 
cftoppel, - - 437 

Upon furrender of a leafe to make another, 
the covenantor levies a fine to J,S, ten- 
der of a furrender needs not; for the co- 
venantor hath difabled himfelf, 450 

Breaking the feal of one of the obligors, 
fliall avoid the deed only againll him- 
felf; otherwife if the deed be razed in a 
daufe which concerned them all, or in 
' thedate^ - - 470»546 

Where it binds the afTignee not named, 
where not, - - 457 

To make further afTu ranee by advice, ought 

to be performed, though tiie party requeft 

, it without advice, - 465 

Where when the covenant hath difabled 
himfelf to perform, the aftion lies im- 

. mediately, - , - 479 

1 o aflurc lands at the colls of the plaintiff 
how expounded, - 517 

For quiet enjoyment againfl all, but the 
queen, her heirs and Tucceirors, is bro- 
ken, if diHurbcd by die queen's patentee. 

In an indenture, fome void, fome good. 

By the lefibr, the lefTee quietly to enj uy ; if 
the leflbr ouft hiih,^a breach, 544 

Covenant which runs with the land, lies for 
or againfl -an afiignec, although not 
named, and (o againll an executor, ex- 
cept it be perfonal, - 457*553 

By leffee for years, at the end of the term 
to leave it fufncicntly repaired, affignec 
of the reverficn of the term' may main- 
tain covenant for breach thereof, 600 

That the lefTee fhould have houfe-boot, hay- 
boot, &c. without doing waile, upon pain 
of forfeiture, vain ; for the law appoints 
a^ much, and fo all fubfequent is vain 9 

604 



By tenant for life'to lefTee for years* thli h^ 
had not done any a6l to prejudice thd 
leafe, tenant for life dies, covenant h 
not broken, - - 615 

By grantefe of the reverficn, if it lies againft 
leffee after affignment ^ by Gawdf it 
doth : ^u^tre ; but judgment aeainft the 
defendant, becaufe no place jueadedof 
the granty - 617 

To leave the tenements well repaufed, &c. 
the defendant pleads that ^. was feiled in 
fee, until by the plaintiff difleifed, who 
let to the defendant, and J» re-entered; a 
good bar, - ^ - 656 

Covenant, a bond condidoned to perform 
covenants and agreements, and the plun- 
tiff let Eyford paflures, excepting one 
clofe called E, clofe, into which mt de- 
fendant entered: and adjudged no breach 
of the condition or agreement; yet flrong' 
ly urged contra, - - 657,658 

Covenant in law, and by deed to enjoy, &;c* 
Covenant in law, if taken away by the 
exprefs covenant, but the evidum mail 
be upon good title, * 43^>^75 

To afTure lands at the cofls of the cove* 
nantee, may be done by parcels ; other- 
wife if at the cofls of the covenantor: yd 
if then required, he is l^ound to do it, hot 
then he is difcharged for the refidae, 681 
Breach afiigned in two ; one well, the other 
ill, and damages intirefy aflefled; but 
the court would not give judgment, 685 
For the lefTee to enjoy, where he may have 
advantage thereof, - 688 

Some in the affirmative, and (bme in the 
negative, pleading performance of all 
generally, not good, - 69I 

That the lefTee, his executors or affigns, 
fhould not alien without licence, but to 
his wife or children. Leflee devifes to 
his wife, who enters, and marries J. S. 
and they alien; by the greater opinioa 
the covenant is broken", - 757 

By ^. to (land feifed to himfelf for life, and 
after to the ufe of his daughten, un- 
married at his death, until xhtyju<ceffh} 
levy five hundred pounds, remainder to 
the heir for life, &c. The father died 
30 tli%, the heir entered, and the eldcft 
daughter entered not until 4Z f./iz. Ad* 
judged fhe had furccafed her time, but 
that fhe might have remedy for her 
portion againll the heir, who received die 
profits in difturbancc of her, 800 

By A. to aflure all his lands to B* whereas 
J. had infeofied B. q[ all before, fo as 
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he had none left, no breach of covenant; 
othen\'ito if particalarly named, but end- 
ed by compromirc, 833, 834 

By tenant in tail to Hand feifed to his ule 
for life, is as much as he can lawfully do, 

895 

To enjoin no breach without lawful di- 
flurbancc, which may be fhewed after 
judgment by mh/i ^iiit, and enquiry of 
damages, - - 914 

To enjoy, difcharged from tithes, fuit for 
them muft be legal, • - 917 

Count and Declaration. See Debt. 

Where in a count by feveral, one mull com- 
prehend in his count the others' title, 64, 

Where in a colint the conveyance to the 
ai^ion muft precifcly be alledged, 112, 

In an aflion brought by the mailer or fcr- 
vant, after what manner the count mud 
be, ._ - 83.84 

Counts in inferior courts, what is rcquifite 
for them to do, - 185 

^od cum teftatum cxijilt, where it is good, 

191 

Wherein a count in trcfpafs, the place mull 
be ailed ged, - - 202 

Where, in a count or bill, the infufficiency 
of the premiffes (hall be helped by tho 
conclufion, - - 201 

Where, in a count upon an ajfumpfity for 
payment of a I'um of money upon an adl 
to be done before, the plaintiff mull Jet 
forth he is ready to do it, - 249 

Where in a count for matter in a city, and 
faid in a ward, the parifh muft be laid in 
the count, as well as the waid, 260 

Where the plea of the defendant will help 
the dcfcds of a count that is vitious, 
where not, - - 416 

4n what count one mufl fhew the quality of 
his eftate, - 419 

If a bond be allcdged to be made in comitate 
pr/rcfi^. thofe words (hall • not refer to 
the next antecedent, but to the county 
where the adtion was brought, 465 

In alTault, the plaintiff declared quod cum, 
which is qua/j j^ recital, and not an exprcfs 
atfirmation, it was erroneous, 507 

After imparlance a fecond declaration was 
entered, and tht-y proceed, judgment is 
entered upon the firll, - iiui. 

Jt may vary from the writ of i'.'anaj:tia 
chayta\, as that the defendant infeyffed 
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him of two meffuages and t-rcnty acf-cf 
per nomen unlus tcfti^'^ d:tas r,'irgat.tcrrt€, 
becaufe may be bnilded fince, therefore 
good, - - 611 

y. S. declares that the defendant per/crip^ 
turn avticuhrum ccn^venii, not good; 
othcrwifc perhaps, if per J'criptum /uum 

Of a Icafe made the 20. o^ Augvft for twenty 
years from Michaelmas la ft, ante datum 
httjus indcnturtt, good, and thofe words 
void, - - 606 

That ilic dcitrAy[\t per fcriptum /uum Mi* 
gatoylum ccKceJpret fe t'/ieri, (3'c. withoat 
^'^y^"g y-.f^^'' y/.5/?j/7/«2/. good, and the 
reft intended, - - 73^ 

Not good, bccaufi" he fiith not he was fciJed 
at the time of the cutting of the watef- 
courfe, - ^ - 7^1 

Upon a leafe forycctrs halendum a die datu^^ 
I'iriule cttjus d.hniJ/iQr.is l»c entered, not 
good, becaufe no tin^e when he enttrea ) 
and if on the day of the demife, he is a 
diircilor, - - j(j(, 

Of a leafe dated the firft of h'c^jcmber, 39^ 
rUr., good, without faying when it was 
fealed and delivered, becaufe intended at 
the date, - - -7^ 

Of a leate made by 7*. ^^ and Jnre his 
v.ife, where her name was ^gncs ; after 
judgment reverfed lor error, 7^6 

Th;;t adminiftration was committed by the 
dean of A. not good, becaufe not iliewed 
by what authority, - 7^1 

Upon a flieriff 's bond, and doth not iay 
tunc ^jicecomiti Ncrf, e: ijlcnt, not good, 
altlioughthc writ was fo; yetitwasabMed, 

800 

That he was poffeffed of fiich goods i/t/pecie, 
cum aliis implement is Cif mce/Jariis, and 
entire damages, but no judgment for 
the uncertainty ; and advantage ftiay be 
taken of it, although after verdicl, and 
admitting of it by the defendant, 8 1 7 

Not good in ejedlmcnt of the viU in the 
per nomen, 22Z 

If it comprife mere than the writ, is not 
aided by 18 tliz. othcrwifc, if no writ at 
all, - - 829 

Declaration ; three quaint exceptions to it, 
yet affirmed in error, - 834 

For words qvortim tenor fequitur, i^c. not 
good, - . g^7 

In deiinae of a deed of falc of divers par- 
cels of plate, the jury muft tind them to 
be the lame fojd by the deed, 867 

Qw^ 1 Declaraiign, 
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Declaration, the fubftancc being found, 
MQiio \5 forma not materiiil by Ibme, 
but adjourned, - 882 

Againll J^ 5. cliandlcr, who pleads he was 
a gentleman, not good, without a tra- 
verie thdt he was a chandler, - 884 

Declaration, that 16. Jan. by indenture 
dated 2. Jan, he demifcd, .Sec. without 
faying frimo diliberai* 16. "Jan, and 
good, - - 890 

Upon a plaint for debt in iVi, the capias 
returnable at the next court ; , if erro- 
neous, the IhcrifF fhall not take advan- 
tage thereof in an efcape : and if before 
R, and L. well enough, if they were 
flierilFs at the return ; but to the (herilts 
generally, is the furcft way ; and com- 
2ni:mer.t until the debt be fatisfied, is 
good ; for the Court is not to demand 
bail, but he (hall be bailed, finding fure- 
ties, for fo intended, - 893, &c. 

Obligation by the name of John^ and the 
condition by the name of James^ and 
counts that James per nomen Johannis be- 
came, &c. not good ; for John cannot 

• be James^ - 897 

Declarations, and divers exceptions taken 
to them, butdifallowed, -• 906 

Declaration not good, becaufe not al- 
ledged that the defendant did afTume, 
which is fubdance, and not fupplied by 
intendment, - - 913 

Countcrplea 

Licth not, but where he who is vouched 
had no fuch eflate u hereof he could 
make a feoffment, - 689 

Cv>unterplea : a difference where to the 
warranty, ai^.d where to the voucher, 690 

Courts. 

Within what time a leet muft be held, 245 

Within what time u court of py-powders 
mull beholden, - 256 

Of the Marjhalje^t whether it can hold 
pica of av\ions fuppofed to be within 
the verge, the defendants not being of 
the king's houlhdd, - 502 

Judvrmcnt of things there not within tueir 
jurifdii^ion are \oid ; yet a writ of error 
lies of them, - ibiJ. 

The cuilom of a court is the law of that 
court, but it muil be pleaded ; yet fomc- 
tiracs the fupcrior courts may be in- 
formed thereof by ccrnficate, - 503 

In the pleading cf any thing done in the 
hir^i'biHch^ you ought to iLtw whej-« 



it fat, becaufe that court is removablei 

C^urt of Requefts hath not any power by 
commifTion, Aatute, or common law, 647 

Court of Confciencey no ccmmiilion' award- 
able from thence to feize the defendant*! 
goods, but only iroprifonment for not 
obeying, - - 651 

Court Baron cannot be by prefcription ; 
for it is incident to a manor, - 792 

Corf oral ioit'Cdurts muft Ihew their &y\c and 
authority to hold pleas, - 489 

Court of Fy-po^/iers, information and judg- 
ment there, only voidable by error, 530 

Cuftom. 

The form of pleading thereof, - 18} 

To what perfons a cudom may extend to 
bind, - . 187 

For a common bakehoofe is good, and re- 
trains any others within a particular 
place, - - 203 

What (hall be faid a cuftom conditional, et 
fubmodo^ and what a cuflom for which a 
collateral recompence is only given, 405 

That the parfon of i^ at all times had ufcd 
to keep a bull and a boar for the ufe of tht 
kine and fows there, and that for three 
years he had kept none, not guilty plead- 
ed ; which is not good for a non-fea- 
fance, but othcrwile for a mis-feafance, 
as here ; and that every inhabitant pre- 
judiced thereby may bring his adioa 
againfl him, - * 5^ 

That a copyholder in fee fhould have tht 
loppings of the pollbgers ; the lord can- 
not cut them down, although he leave 
the loppings for the tenant, - 629 

That if any tenant of the manor of ¥. 
aliens his land by writing, feoffinent, 
deviie, or furrender, that it ought to bt 
prefented at the court there, adjudged 
good ; for it adds more ceremony than 
the law appoints, and it is reafon the 
lord (hould know his tenant, 668, 669 

Of London^ recognizance taken there kit 
orphanage-money, is fuable in the couit 
of ccmmcHpUas, • 68t 

Of Loudon^ for calling an alderman iq)OD 
the Exchange fool and knave, and com- 
mitment thereupon, not good, - 689 

Of 2(tuchment of a debt in London. Sec 
Attackmnt* 

Of the manor of ThiJlU^-crtb, and of the 
copyholders there ; feveral queiHons de- 
bated, and refolutions of the court there- 
upon, - - 717 

Of 
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or a manor, to have, after the death of any 
dying within his manor, the beft beall of 
the deceafed, as heriot, a void and un- 
l-eafonable cuAom to bind ftrangcrs, 
othcrwifc of tenants, - 725,726 

Of the corporation of weavers, that no 
ftrang;er ought to intermeddle with their 
art within L.or S. A llranger contrads 
for filk in L, and weaved it at hackney, 
no offence, nor caufe of a£lion, 803 

To bar an eftate in fee for default of claim 
after proclamations, extends not to a re- 
mainder expcdant upon an eftate for life, 
but fliall be taken ftridly, - 879 

Cuftom of Noriuscb, td enquire of a debt 
upon a bond, good, - 896 

Damages. 
Where the jury may afTcfs what damages 

they will, and in what anions, ^ - 6j 
How they (hall be given in a writ of ac- 

compt, - - * 84 

Where the court may increafe damages af- 

feffed againft the abettors in an appeal, 

223 
In what fort of avowries colls and damages 

fhall be awarded, - 258 

In what adions, baron and feme joining, 

the jury (hall affcfs damages to both, 

259. 329 
Intirely given, where no a6lion lies tor part, 

makes the judgment void in all ; but 

doubted, if not made good by the plea, 

and admittance of the defendant, who 

might have demurred, - 425 

More cannot be given than the plaintiff 

counts, but the court may increafe them at 

pleafure, - ^44 

Damages and cofts a(re(red by the jury 

and the court, trebled by 8. H. 6. 582 
JDamages jointly, although the iffucs be fe- 

vera], - - 860 

Day in Court. 

Where the party hath day in court to al- 
ledge the death of the party after the 
niftpriui day, - 202 

Where, upon a writ of enquiry, day (hall 
be given in court, - 75 

Death of the Party. 
. What matter (hall be difchargcd by the 
party's death, - 10, 11 

Debt. 
WJ^ere it lies by leiTee for life againft le(ree 



for years, created out of the eftate of 
lc(rcc for life after the furrender of lefTee 
for life, - - 264 

Where the delivery of land in extent upon 
an elegit y (hall be a good plea for le(ree 
for years in debt, brought againft him 
by the le(ror for the rent, - 398 

Upon an obligation (wherein three arc 
jointly bound) againft one of them, he 
muft plead that two other now alive were 
likewife bound, and delivered the bond ; 
and fee much excellent learning there 
touching an adlion of debt, and where 
it is maintainable upon a ftatute or re- 
cognizance, and where not, - 494 

It lies in the hinges htnch for damages re- 
covered in dower in a court baron, 426 

Debt to the queen, the defendant took beafta 
upon 2^ fieri fact ai out of the ixcbequer^ 
and fold them, not good, but diftrain* 
able, - - 431 

Upon a bond, and demanded 47I. 8s. 8d. 
moneta Flandria attingcnt* cd *vaIeKciam 
40I. 28. 6d, Judgment ought to be, quo J 
recuperet the 47I. 8s. 8d. FIemi(h, and a 
writ awarded to enquire of the value 
thereof; and becaufe it was not fo done, 
it was reverfed in error, - 536 

Upon a bill obligatory of 14I. and upon 
oyer it was, that W, owed him i/^,/oU 
'vcndum una cum o!. upon accompt be- 
tween them, yet good ; for that which 
comes after i\kt /ol^endum is void, as after 
an habendum, - 537 

Upon a bond of 20I. the defendant pleads 
that J, S. furrendered a copyhold to th« 
plaintiff in fatisfac^cion, which he accept- 
ed, no plea, becaufe J,S, a mere ftranger* 

54» 
It lies upon a ftatute not fealed, as upon a 

bond, and againft one obligor, though 

the words be joint, becaufe perhaps the 

other are dead ; the plaintiff appeared 

per atiurnat^ futem without name : yet if 

he declare per J, S. attumat* juum, it is 

good enough, - 46r. 544 

Upon a bill payable upon demand, actual 
demand not necedary, becaufe a duty 
prefent, - - 548 

It lies not againft an executor of leflTee for 
years for rent due after an aftignment 
made, - - 555, 556 

Lies not againft an executor upon an arbi- 
trament made in the teftator's life, be- 
caufe law-wager lies therein, - • 5J7 

Upon a bil , Memorandum that 17.7. ^^"^ 
myfelf to J, M. to pay unto him all (uch 
monies as my brother oweth him ; and 
Qjiq a tht 
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tjic ptaifitilF avers, that die brother then 
owed him forty pound, and judgment 
Ibr the plaintitF, - S^** 7^^ 

It Vicii for a fine inipofed in a leec by the 
lleward, - - 581 

Upon a countcr-bo:;d as furcty, the deten- 
dant pleads the principal bond was made 
upon an usurious contradl, not good; 
for the furety could not take notice 
thereof, - - 388. 643 

Lies upon a recognizance after execution 
fued thercuf'on by elegit, becaufe certain, 
otherwife where damages only, 608 

Debt, the judgment was, ^*W ^rW/V?. 
Gcorgius capiat ur^ where it ihould be 
frrvdici. Elms, not amendable, becaufe 
the ad of the Court, and part of the 
judgment, - 609 

Upon a bill fcalcd of 200I. and the evi- 
dence was, that this obligation was writ- 
ten in a book, and the defendant iigned 
and fealed it, good by the ufual courfe 
in London y - - 61^ 

Lies by the grantee of the revcrfion againlt 
lefTcc after an aiTignment made of part 
by him, - - 633 

Lies in Lon^lon upon a leafe th^re made 
of tithes in Kent, by aHignee of a re- 
vcrfion againll aiTiguee of a term, be- 
caufe triable there, - 636 

Lcflce i<ix thirty years Icli for* twenty- 
eight years, rendering thirty-four pounds, 
and dcvifeth twenty-eight pounds thereof 
to his three fons, part alike, one brings 
debt for his part thereof, and maintain- 
able : much good learning, 637.651 

Lies upon money delivered to buy ihinp[s, 
a^ well as an a ceo nipt, - b^\ 

^\gainll two, one cn.y cannot «'age :iis 
law, -. - 646 

Debt, and declares upon a bill of liity 
poundiJ payable ;;t five f.*veral day.s, and 
in ten pounds hor/ne poc}:.t\ it is one bill, 
being by one deed, - 771 

I'pon a bond, the defendant pleads q-.ibd 
t\\:}um pt\rdi::^ was m;ide without date, 
and the plaintift' d*;ted it, and 10 ncn cji 
fudunt liot good, tor he coiifelied it be* 
'fore, - - 830 

I pon a bond in Lcndcn, againft J, S. of 
il\ imom, pr*'iiir£, payment at li',prii' 
uul, i/t com, J: ^u/ *.;,•», is idle and rcpuij- 
uant, - - 867 

If it lies for arre;;r^ of a rent-cbargf, for 
>ear*, - - 805 

\Mi*i: aa thail be f^id a good delirer/ of a 
^e•,^u what woi. - 7 



Where the date of a deed fhall be faid 
material, and not the delivery only, 14 

W hat matter may be by parole, without 
deed, and what by deed only, - 22 

Where one named after the haiendum ftiall 
take in a deed, - 58 

The manner and form of pleading a deed, 
and where he mull fhew where the deed 
was made, - 187 

Where a compofition by the parfon with 
his parishioners may be without deed, and ' 
where not, - i%i 

Where the latter part of a deed fhall cor- 
rect the f;rft, and avoid it, 208. 269 

Where a deed indented, fealed and deliver- 
ed of one part only, ihall be good to 
charge that party that delivered it, 212 

Wiiere an habendum in a deed v-/ill coniroul 
and deftroy a deed, - 254 

Where a deed fhall be fo conlb-oed, that 
all the parts may Hand together, 420 

Where the feal of one of the parties being 
broken oiF in a deed, the other ihall 
avoid the deed upon it, - ocS 

It (hall not be avoided by breaking the 
feal of one of the obligors if the cove- 
nants be fcvcral but againll him oaly, 
otherwife of a razure in a claufe which 
concerns them all, - ri^ 

Where a deed-poll delivered by one to die 
other, and by him re-delivcrcd, is the 
deed of both, • ^g* 

If it be delivered to be cancelled, and be 
not cancelled, it remains a good deed 
}\\W, - - ihiJ. 

W here one out of poflcflion delivers a leafe 
of land to the ufe of J, S, and ai";cr 
makes a letter of attorney to deliver it 
upon the land, the laft delivery is void, 

Delivery of the deed to tJie party, cannot 
be a^'an efcrov/, . ^20. 835. 884 

It may be delivered to a flraneer without 
letter of attorney, to the uie of a col- 
lege, and the fealing of a counterpart 
confirms it, . 35^ 

Avoi.led by inferting words after fealing 
:ind delivery by the obligor's confer.; 
and for his bene Jit ; well and largclv ar- 
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Deceit. 



\T'hcrc It ma/ be alledgcd, and in what 
nutters, . ^^^ g^ 

A:>;on upon the cafe, for warranting two 

even found, one found found, and not 

the cthor, yet good, for grounded upoa 

the dcv'eit, • jjg^ 

' Where 



TABLE. 



Where it lies for procuring a tt:h:l dicit to 
be entered in auufo oT the Court, cr 
for other fr.lhtv. 
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Defcatancc. 



Upon a bond to pay a lefTcr fum, tender is 
good without tout temps prijli othcrwife of 
a bond with a condition, - .755 

Demand, 

At what time a demand of rent muft be, Gi 

A demand of rent mult be certain as to the 
time, and what is due, and the finding 
of the jury of all then due, is not mate- 
rial, - 2C9 

It mull be at the place of payment, al- 
though our of the land, 4 5. 536 

Not neccflary where it is (luaji a fum in 
grofs, - 6SvS 

Demand of a debt may be by entering into 
a hnull" if the mailer be there, and fo 
averred in the plea, • 877 

Demurrer. 

Where fome covenants arc negative, 
and fome alHrmative, and the piirty 
pleading perfcimance generally and a 
demurrer general, (hall be aided as only 
formal, - 2\z 

If the plaintiiF gives in c\idence, matter 
in writing, record, or fcntcnce in the 
fpirituil court (as there it was), and the 
dcfend.i.u olrers to demur, the phiiniiiF 
mull join or waive the evidence, but not 
in the king's cafe, or upon evidence by 
witnefTes, - 752 

Demurrer after a plea cf covenants per- 
formed, ar.J a breach ndjgned, contru- 
'didls his pica, and conftli'cth non pay- 
ment, • - b29 

Departure. 

Departure, where, and where not, 653 722 
Departure by rejoinder^ - 783 

Dtpury, 

What ofRccs may be executed by deputy, 

187 

Who fiiali be faid a lufi*cient deputy within 

UiC llatuie cf 1. tli%, 19. • 53^). 

Uetinue, 
Lies not for mercy out of a bag or box, 

457 
No plea therein to fay the bail was robbed, 

othcrwife of a fpccijl bailnicnt to keep 

ih^m as hiS' own, • 8 1 j 



Detinue, the 'venire facias was in pLcito «/^» 
hiii, and good, - ^67 

And how execution thereupon, - 530 

Payment of a llatute after judgment in tuc 

common pleas i no devajiavit* 734- ^-^ 

Dcvife. See Tertamenr. 

By the words " all other my lands, mea- 
dows, and pallures in i>. ^c." his houfes 
there (hall not pafs, - 476 

To J. R. and his heirs males lawfully en- 
gendered, if a fee-fimp!e, - 47 iJ 

Ot all my land in J, if it pafs land after* 
wards purchafed there, if 1 declare it to 
a llranger, that they Ihall go as the rcll, 

493 
What words in a devifc fhall pafs a tec-r 

iimple or tail, - 498 

J, devifcth to his two daughters, .his heirs, 
to them and their heirs, they arc thereby 
joint-tenants, • 431 

Of land to R. for life and after to the next 
heir-mHJe of R. who infeofFeth J. S. 
with warranty, the remainder is dellrcy* 
cfl by this fc( ffment and warranty, 453 

Cf land in polfrflion, and in reverfion upon 
a life to three executors, to fell, to pay 
debts ; one executor dies, tenant for life 
dies, fale by the furvivors of all, is 
gocd, * 52^ 

y/. devifes lands to R, his fon, and his 
heirs, and if R. die within age, or with- 
out iili.e, the lands to be equally dividc4 
among il his other fonj : A*, bed iilue^ 
and died within age, the limitation of 
the remainder void, and the iil'uc hath :^ 
tail, - 525, 526 

Devifc pleaded, he mull fhcw wnat eitate 
the deviibr had, - ^30 

To the fon in tail, and if he died wuhcut 
i/Tue to the next of his name ; the 
daughter married iliall net have it, for 
(he hath loll her name, 532. 576 

To his wife until his d;'.ughter attain twentv- 
one years of 9ge, and then to them for 
their lives, they are immediate joint- 
tenants of the freehold, by the better opi- 
nion, - ' ^jj 

Jeing void for a third part, the devikf 
enters generally and lets all, and the 
lefiec occupies all ; by the greater cpi, 
nion, he gaip.s pofleflion only cf two 
parts ; but the |i}»ttejr^lMj^«g(svnpoQnde4, 
/^ifiyJA 641 
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A^ felfed of houfes- anJ lands in L. and 
alfo in IV . in another county, devifcs all 
his mcfTuages and lands in L. and all his 
jands, meadows, and i>aflurcs in IV, 
adjudged the houfcs in W. pafied not, 
476. 658, &c. 

Of lands in A. (the fame being in A, and 
J?.) to his youngeft fon in fee, and if he 
die without ifTuc, his wife to have the 
lands ; (he (hail have only the lands in 
y^. but if to the eldcft Ton, (he (hall have 
all, bejaule he had all, part by devife 
and part by dcfccnt, - 674 

Ovcricer ihtrein inr. powered to fct and let, 
can make leafes only at will ; but va- 
rioufly argued, - 678. 734 

Oi lands by the father to his two ions 
equally ^nd their heirs, after various ar- 
guments, and error brought, adjudged 
they \yerc tenants in common, 443. 695, 

696 

pf a houfe with the appurtenances, the 
houfe being copyhold, the lands free- 
hoV, the land, although ufcd wkh it, 
paiTeth not, - 704 

A. dcvifeth hnd to his wife, and that after 
her deaih, the {z,mt (hall remain to his 
ifTue, he having ilfue two fons and two 
fi.iughttTS ; the devife of the remainder 
adjudged void for the anceitaiiny, 742, 

743. 

A. having B. by one venter, and C D. 
and E» a daughter by anotiier venter, 
deviled iands to C ar.d Z>. and if either 
of them, or their heirs fell it, tlie gift to 
be void, and that C and D, ihouid pay 
toi?. and his heirs three pounds annually, 
find died ; C. and D. die without ifuie, and 
adjudged a fee, and to go to their fitter 
of tije entir? blood, - 745 

Cf a term to one, the remainder to ano- 
ther, not good, - 796 

Of a rent by a fpecial occupant, or grantee 
to hiin nr.d l^.is heirs pur auter •?;/>, if 
good by 3^. /'/. 8. two againft two, 
and adjourned ; but for the rent arrear, 
during the life pf y. .S. diflrefs may be 
by 32. //. 8. 37. - 805 

Of landb to the eldeft fpn, upon condition, 
thai if he pay not the Jegacies to the 
younger children, th^n to them in fee, 
Jie faih in payment, the Unds (hall go 
to them accorc^ingly, - ^33. 919 

pf land as owiv:r without reference to his 
power, and where with reference, pr aft 
executed, a c!'(Fcrence, - 878 

Of land to A. from M. for ii vc years, remain- 
der \^B. and his heirs, A» dies before Af. 



the remainder is gooJf ; for the frcehdi 

in the inttrim vcfts in the heirs, - 879 

Of a rent- charge in ej/e for years, if a »«- 

mine pes n4C^2,(% as incidcct thereunto, 895 

Dircontinuance of Lands. 

Fine levied by tenant for life, and him in 
remainder in tail, no difcontinuance, hot 
it is a forfeiture ; otherwifc, if with him 
in remainder in fee, . 828 

Difcontinuance of Procefs. 

Upon what aft a difcontinuance of procefs 
may be entered againfl the plaintiff, 19 

There being a declaration, and an impar- 
lance for two ttrms without a contino- 
ance after, and after that a new decla- 
ration without an alias prcut^ or a refe- 
rence to the former declaration ; if this 
be a difcontinuance by the courfe oi tKe 
common pleas ^ - 412 

Of aftion, where, and where not, 740 

Difpenfttion. 

For a fecond benefice, the words, were 
unimus anneximus l^ incorporamus the 
fecond benefice to the firft, without die 
word dijpet^famus, adjudged good, 719, 

7Z0 

Diffcifin. 

DifTeifce leafes for years, and deliver? it 
as an efcrow to J. S. to cnter^ to deliver 
it as his deed, who did it, if good ; 
adjourned, - 446. 483 

DilTeifee, upon hU re entry, (hall have trd- 
pafs againlt all mefne- occupiers, although 
by title, - 540 

If tenant at will leafe for years, and ihc 
leiTee enters, he is only the diiiVifor, 830 

Diftrcfs. 

Where two di(lre(res may be for the fame 
duty, - 13 

W.iere well taken, and where not; good 
matter, - cro 

Where it may be in the high-way, as tor 
toll, . 710 

It may be ufed for the owner's benefit, 
|?ut not afed nor altered to his preju- 
dice, - 783 

In a court- baron by prefcription in any part 
of the m^of for an amerciament ; good 
by fome, contra by others : but of aa 
under tepfiot is not within the prefcrif- 
lion, - 79^ 

Tender 
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Tender of amends after impounding, comes 
too late, and void alfo to a fcrvant,* per- 
chance good to the bailiff* by fomc, 813 

Divorce. 

If another wife living, the marriage wirii 
a fccond void ab initio ^ - 858 

Donative. 

Donative, and the nature thereof, 653 

Dower. 

Damages of fifty pounds recovered in 
dower in a court baron, debt lies for 
them in the hinges hencht - 426 

The tenant pleads a grant of a rent out of 
the lands in lieu thereof; the demandant 
replies, it was upon condition, if not paid 
within a month, to be void. Refolved 
not good by way of grant, but mud be 
ajfigua-vit, and not upon condition, no 
more than dower, and no demand nc- 
ceflary, - 45^' 45^ 

Of lands in one county, the fummons may 
be made at a parilh church porch in 
another county, - 472 

Judgment therein againfl an infint by de- 
fault and error brought, and depending ; 
the demandant died, and new error brought 
againit her executor, v/li6 fueJpd Jcire 
facias for two Jiundred and forty pounds 
damages : the plaintiiF in the error de- 
manded judgment Ji pendente brevi de 
more indijcujjh executionem habere debet : 
and varioufly argued, and fo adjourned, 

, 557* 5^V 
The tenant made default upon default, and 
B. prayed to be received for his term 
made before coverture, and he was. 
Judgment muft be general, and execution 
fpecul, not to ouft the termor^ but to 
come upon the land, and demand fcifin 
for her, - 564 

Judgment by default againft an infant be- 
fore appearance, good, - 638 
Of a moiety of gavelkind land, cannot be 
waived, and (he fhall hold it in feveralty, 
and not in common, - 815 

Dumfuil infra j^tatem. 
\Miere it lies for a privy to avoid the aft 
of an infant, or he may otherwife avoid 
ic, - 90 

Durefle. 
Where a matter of record iball be avoided 
by it, • 88 



E. 

Ejeftment. 

De uno mejfuagioyfeu tentmuttOj not good, 

186 

Where the content of the acres mud be 
mentioned, though a name be given to 
the particular land contained in it, 23^ 

Judgment for the plaintiff upon hb primer 
poiTeflion, no title being found tor th« 
defendant, - - 438 

Lies for lelFce for three years of a copy- 
holder, but he mud ihcw the cudom. 

Lies of a clofe without containing the acres, 

458 

Upon a leafe by baron and i^mt without 
deed adjudged good, - 481 

It lieth not upon a leafe made by a copy- 
holder, ^ - 483- 535- ^7^ 

Judgment qtiod defendens capiat ur, although 
before the pardon of 33 £//«. good, for 
he ought to plead it, 768. 778 

Lies of a cottage, but not ofapra:ci/.e qu§d 
reddatt - - 818 

It lieth de fomaria, although not a praciu% 

&54 

E!c(flion. 

The fecond hud>and fole brings refcout 
upon a didrefs for r.rrcars of a rent- 
charge due to his wife durante 'viduitate^ 
and good, for he hath elecSlion to join his 
wife, or not, - - 459 

To fue y. 5. as executor or adminidrator.'if 
he meddle, and after adminider, 810 

Debt, or adlion upon the cafe, lies for an 
efcape of one in execution, ^67 

Emblements. 

Where an uncertain edate is determined by 
a«fl of law, or of the party, to whom the 
c*i»blcments fiiall belong, 460 

Tenant for life, remainder for life, leafes 
for years to J. ^. who is ouded, the 
diflcifor leafes for years to J. N. who 
fovvs the land, tenant forlifc dies, J, S. 
(hall have the emblements, 464, 465 

Elegit and Extent. 

If the ftierifF fells a term, and mifrecitca 
the date, it is not good, but otherwife if 
he fell a leafe for yean yet continuing, 

Q.qq4 SH 
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The flicrifF delivers rent without land or 
reverfion, it is a rcnt-fcck, and cannot he 
delivered «/ liLcrum tenement um^ 656 

If lands be delivered, and a liberate awarded, 
the party may enter without the iherilF's 
delivery of pofTeffion, - 463 

V^ftcr half the land is taken in execution 
iipon a judgment, a moiety only of the 
moiety remaining (hall be extended upon 
the next, - - 482,483 

Fxtent of two parts of a rent-charge is good, 

742 

Two condemned in debt, and one is taken 

in exccuiion by a capias, an eU^^lt ox fieri 

Jiiciaf cannot be awarded againii the other, 

574 

Endidlment. 
Where nfi Iff armis mull be infertcd in an 

c'ndiclment, • - 90 

V.'hcu b;:ing uncertain in refpeft of tnc 

county ihall be good, where not, 184 
*\Vithoat the word (felony) where good. 

Before a coroner, and not (hewing of what 
liberty, or by wliat authority, ihiiL 

Without place, where goc4, - 195 

Two places being rcquilite for a venue, both 
mud be ailedged^ as of an endidment of 
a conflable upon an efcape. both the place 
of the arrelt and the efcape muit be al- 
!edgcd, - - ' 200 

Upon a ibtute, and not rcciiing it, nor 
relating :h-reunto, ihall be qaaiheJ, ::5f 

Though an oltVnce, as to an cnd:J:mcnt 
u^vn a :h;ta:e v^iil not hold, yet may be 
p^r.i.hci a: the ccainioa law, //.y. 

Per ::ca:ir.g a picci cf cloth of J, -V. wes 
reverkJ, bcc^ufj ihcle words " i/ ::: 

were v»::rnr.p, - ^.jo 

GenrrA; ex».e:^:,ons to th?.t en;iiet:neBt at a 
uiuen.- i.i -V;ru'«\-.f JiiAlloucd, ii-.J. 

Wr.^re clergy is allowed, ar.d the p-'r:y 
r-rn: : 1 tnc hand bec-iufe no juigm?:.: 15 
cr.:c.ed. the reco-d ^xl be r^.ri.-ved by 
i;-^ '.:.-.:•., .luJ rexeneJ, no: by crr^x, bjt 
by cxccrnor., - - .v..:. 

V,*en revc-iul of the jniiclmenr, a ».-:: of 
re:i;:u:ica *heli iifjc, - . \j. 

Fi^r te>r,y, wrich ii no: (o^ is good :c: :rt;"- 
r-^iS ' - - 4,4 

\\ id beeace no aiiiiion before the *i-..-j 

U: torpe-y brforc jtiiCCJ of peace u'r<a 
5 i.»*ft, uot£>x\i^ - OCX 



Upon 5. £. 6. for llriking in a churchyard 
void, without faying in comitatu pra^did* 
although it was in the margent, 606 

Of forgery of a will upon 5 Eliz,, not good 

before the mayor and bailiffs of hi. but 

it ought to be before the jullices of oyer 

'and terminer and gaol delivery only, 

697 

Of forcible entry quaflied for divers excep- 
tions, cannot be a good indidment for a 
riot, - - 697, 698 

Upon 8. Hen, 6. e. 9. exception bccaufe it 
was ad fejjionem pacis tent, apnd B. znd 
no county exprcfled, but in the margent, 
nor before what ju*liccs ; and for thcfe 
caufcs rcverkd, - 738 

Of murder, no place mentioned where he 
/truck her, nor where fhe died, ill for 
bothcaufes, - 758> 739 

Of murder, the day of the (Irokc, or the 
day of the death, being exprefied, good 
either way : and fo die C^ Uce praitcl, 
murdered Jiim, good, for it refer* to the 
day of the death laft mentioned, 739 

Of Ann L, wife of /. P, of Z>. yeoman, 
good, - .7^0 

Reverfed in error for want of proherum 'J 
legalium bcminum^ and for that a coantjr 
was named only in the margent, 75 1 

For fuffcring a felon to efcape, qualhed, be- 
caufe not (hc.vn for what felony, cor 
when, and it may be before the gencrd 
pardon, - - 7^2 

Eo t^ucd L. i^ L, felonice duos renfenas caja 
eepift i^ af per tii'je runty quaihed, bccaufe 
cer: Kas is uncertain, and for cepit in the 
iingalar number, - 754 

Upca 8. tlin. 6. quaOicd for want of ad tunc 
r.r/.VT/. C5.*. - ihid. 

For burglary, c: s^ hurglariie'^ freg::, good, 
bii: nor an iiiditftment cuid murJera'i.i: kr 

rz^rs.r.i'jit^ - - Q20 

Upon S. Hen, 6. muil be per /acrami.:i\'n 

•2, - - 654 

0^ a con:!able for refaiing to porfue t».e 
and f rr fw a bx'-giar)' in Lae nigh:, aad 
gocd, - - ibid. 

Enter, cement. 

V.'h-re the !iw ihaH ir.t-cd one vr^i the lii 
ac:-^!y leiJid, fieni «*K>r. he mikes d- 
t.e to, thce~h i: be rxt exprefied. 24 

Where ice Cc;y-: ihall intend a Uu-'ig ac- 
ce:c.:.^ :j a.-y ir^tute or ccmnson law, 
c: .t:> ciiiTV.iie avciiii, or ihc^n by the 
p^:y, - - ' ig7 
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Intendment?!, much good matter, where the 
law rupplii:tli tiicm, - 229 

Where one pleads a difcent to a Ton and heir, 
and yet not pleading a dying without if- 
fuc, it Ihiiil be intended, - 245 

When a con.VJeracion is to deliver a bond at 
the in (lance and requellof the defendant, 
and the plaiatifF counts of a delivery, but 
not at the defendant's inllancc, it fhall be 
intended, - - 247 

Where the Court {hall intend an aflign- 
m-nt without pleading, ' - 255 

Where a confideration oeing for the for- 
bearance for a week following, and the 
phintiff in an aj/umpjit lays a forbear- 
ance, but fays not whether for the week fol- 
lowing, whether it fhall be intended, 272 

Where when one pleads in the whole courfc of 
his pleading concerning a thing or per- 
fon, and after comes with a cuidam, not 
tying it up to the fame perfon with words 
of relation, it ihall be intended to refer to 
him, - - 401 

Every obligation to perform an afl gene- 
rally fhall be intended to be cum ejfe^iu, 
unlefs the contrary be pleaded, 460 

It ihall be fupplied by law, in a declaration, 
if it wantfubllance, - 913 

Entrv. 

J 

Where one may grant, or do an a«fl before 
entry, - - ^ 15 

Wiiere by the fame dovife one being bocii 
executor and legatee, and generally en- 
ters into land, how Ihall it be conilrued, 

223 

Dcvife being void for a third part, the dc- 
vifee enters generally, and leib all, and 
the lefi'ee occupies all; by the bvrtter opi- 
nion, he gains pofTellion only of t;vo parts, 
but the matter was compounded, 641 

Entering into a houfe to demand a debt, may 
be if the mailer be in the houfe, and lo 
averred in the plea, - 877 

Jctween the day of nifi prius and the day in 
Lank, no caufe to abate the bill ; and if 
judgment, no error, - 607 

Entry ad Communem Legem. 
"Where in that writ it mull be (hewed that 
the tenant by the curtefy that aliened 
is dead, or where it Ihall be intended, 

400 

Error. 

ypon what matter one may have a writ of 
' error, upon what not, «• 3, 4 



Where variance between the 'uentre aal 
diftringc. in the name, (hall make all er- 
roneous, - - g'j' 

What errors may be alledged after an m 
nJlo erratum pleaded, and where a dimi- 
nution, . - - 85 

Upon a writ of error what part of the recoid 
is certified, - - 84 

Where executors may have a writ of er- 
ror to reverfe the attainder of the tclhi. 
tor, 275 

The manner of afllgning of errors upon the 
record, - - 281 

Where the plea in bar, being good, and the 
replication ill, and the defendant putting 
in no rejoinder but judgment pa(res bv 
Tiihildicit, the defendant may afiign the 
bad replication for error, 284 

Where error lies upon a grand cape a- 
wardcd, fummons being returned by the 
Iheriff, where in truth liiere was no fuch 

thing, - ^ - ^gy 

The record being qttod obtulit/e in piaciio 
debiti ten pounds, and declares of a debt 
of twenty pounds, - 43^ 

Where the return was not indorfed upoa 
the dijiringasy yet a verdidi pafTed, judg- 
ment may be arrelled, - 466 

What is error in the njenircfacioi^ and what 
not, - ^ 4^7 

To rfvcrfe a fine ai.d bar in it, 468 

Where error li;'s by him in remainder to 
reverfe a judgment againft tenant for life. 

Corporation courts mud (hew in their ftyle, 
what authority they have to hold pleas, 
othc-rwife it is error, - 459 

And that the defendant came in by procefo, 
rnd was in cufiodid \ dlb 'tis erroneous: 
quo-re tamen whether not aided by the 
llatutc of jcofa.'ts. Hid, 

Error lies bccaufe the (heriiF returning not 
fumm oners or veyors in an entry upon a 
difi'eifm, for he is thereby deprived ol hit 
writ of difceit, - "557 

Error depending, the plaintiff therein wak 
taken in execution in com. Dor/ft, error 
well brought in Middle/cx for there the 
capias was fued out, but adjourned, 574 

Divers pradical errors affigncd and re- 
folved, - - 616 

Error lies not in partition before the fecond 
judgment, - - e^^ 

Error by fix, and one releafcs, r.o bar, 649 

For that the defendant appeared by J. 6, 
his attorney, but no fuch in rerum naturd^ 
not good againft the record, but he may 
fay, he had no warrant of attorney, 665 
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Error of a jodgment in ajfumpfit, qukdjuratoret 
ajjldunt damna occafiom cj/umpiionis, where 
it (hould have been occajione ncn perfcr- 
maiionis ajjumptionis, 781 

Errur of pr^rdi^i, ^hc. Cbampman for Chab^ 
man fufficient, for the fmume might De 
omitted, - 697 

Becaufc the judgircnt was not quhd Jit tm 
miferiLcvdid, ine defendant beicg acquit- 
ted for part, - 699 

Error lies upon 27. Eliz, for mainpernors 
in a judgment againft them by Jcire fa^ 
tiai^ for it b in nature of an adion of 
debt, - 730 

Error alfo lies upon that flatate, if one of 
the parties die bt: fore judgment, and if 
dcnkJ, it is triable in the exchequer 
ebanher, but they have no power to bail 
the piirty in execution, but only ad exa- 
mdnundum err ores f - 731 

Error lies for the bail upon a judgment 
againU him in a /cire facias whci e no 
capias was awarded againll the principal 
before, - 733 

Error n^untained becaufe damages affeiied 
§ec£ijtcne ajjumptiomis, where it ought to 
have been occajicr.e non performatioms of" 
Jumpticnis, and for omiflion of the defea- 
d^x\l in mij'ericordidf - 78 1 

Secaufe J. H. both judge and juror alfo, 

850 

Errors, divers affefTed upon judgment in 
tro<z>er : the Court will advife, 866 

By twcnt)' men to reverfc a judgment in 
the common pUas, not mentioning how 
the record came there, not good, and 
the Court ex officio ought to abate it ; and 

, afiignincnt of errors by one only, with- 
out fumn;o= s and feverance of the others, 
is void, uni execution was awarded, S92 

Efcapc. 

Where the (heriff is chargeable in cfcape, 
though the procefs was crroncoufly 
awarded, - 188 

Where an adion of the cafe lies againll the 
piifoners at the (heriff *s fuit for an 
ci'cape, - ^ 337 

Where the prifoner eLaping, and before the 
(horiff's fuit for an efcape, the debt 
bcii>g latisfied, and it appears not by 
whom, an action yet will lie for the 
fheriff upon that efcape, - ibid. 

Where the ftierilF difcharging one after the 
arred, upon an execution, though the 
money b^ paid, Ihall be looked upon as 
an efcapc, • 494 

Efcapc lic6 notj M the prifoacr be takea 



upon a fre(h fuit, but if an adicn be 
brought before, it flands good, 439 

The conufor, being in execution upon a 
capia'^ tfcaped ; the debt lies, though 
erroncoully awarded, - 576 

Againft two (heriffs, and after the rctun 
of the lenire facias, and bt.fore trial ore 
of them died, the bill abates cot, forhs 
can have no other action but againil the 
furvivor, no more than in trcfpaii, or 
in replevin, - 6:5 

Lies againil the fheriff upon arrefl in out 
lawry, - 65: 

Lies againfl the fheriff upon a capias lUia- 
gatum, - 707 

W here it lies not againfl the gaoler, but 
againfl the oficers that arreilcd the par- 

iy» - . 743 

Of one in execution, debt or adlon upon 

the cafe lies, - 767 

For a man outlawed lies againfl the fi*crif 

in the queen's name, and the plaintiiF'^, 

Againfl the fheriffs of T. who plead tHcy 
let him at large, by a writ of privilege 
from the council of T. not (hewing thtir 
authority, the bar is not good, %<)l 

Eftoppel. 

Wliat eftoppel will bind, divcrfity of good 
learning, - 36* 37 

Where the conufee having fued out an exe- 
cution, as up)on a ftatute, as a flatutc 
merchant, (hall be cflopped to fay it was 
another flatutc, - 233. 519 

Not good againfl a feme covert by her dct d, 
otherwife by fine, or matter of record, 

700, 701 

Eilray, 
Proclamations ought to be made in the pa 



riih church. 



id 



Eftrepemcnt. 

Where it lies pendente lite in wafle, 395 

Where it lies as well againfl the fervani ai 
the party himfelf, - ihid. 

Granted to the demandant in a writ of en- 
tr>' fur difjefin, - 4S4 

If it lie in error to reverfc a common re- 
covery, - 774 

Evidence. 

What fhall be faid to be good c\'idcccc to 
maintain the count or writ, 13 

Where a witnefs examined by an inquefty 
after examined at ^ar. (hall avoid the 
vcrdi^, • 189 

What 
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What (hall in debt upon a leafc for years 
be a good evidence to give reparations 
of the houl'es, though upon a general 
iabe, - 222 

Where deeds or other matters, though given 
in evidence in court, though Ihewn to 
the jury after they be gone from the bar, 
fhall avoid the vcrdid, - 4* * 

Examination. 

Where a Court may examine a return of a 
IhcrifF, - .10 

Where the Court or the clerks (hall examme 
the fummoners and veyors, - 42 

In matter of defamation, the paitv him- 
felf ought not to be examined upon 
his oath in ihc J/nnfual courf, but otiicr- 
wife in caufss teftamenUry and matri- 
monial, - 201 

Exception. 

Where in the qucen*s grant, an exception 
may be of that which before is exprcbly 
granted, - 244 

Leafe of a manor except is omnibus hofcis ^ 

J'ubhr.jiis, the foil is thereby excepted, 

but it remains parcel of the rcvcrfion, 

and will pai':> by a grant of the manor, 

52Z 

Exception of that which he had no power 
to except, is void, - ^ 683 

In a relcafc of one bond, all aftions and 



the fame 



arc alfo cx- 
726 
ti 



fuits touching 
copied. 

Condition of a bond, if he were feifed m 
fee, at the mriking of the bond, of 
copyhold in 6\ free from incumbrances 
except his viifc*s jointure, &c. Breach 
afiigned, that before the bond hi had 
afTun d a jciature to his wife : no good 
br.;.c!i, for it was excepted, - 762 

Exec; r.ui.s, divers taken to declarations, 
bui diialiowcd, - 89B. 194* 900 

Exchange. 

Ste Agreement, - ^ ^ 709 

Is totally defeated by an cvlftion of an 

eflate fcr life, - 903-917 

Eiccommunication. 

"Excommunicato cabiendo^ a hottfe cannot be 



Razing a fentcnce thereof, and altering 
the name, an afllon upon the cafe lieth, 

8j8 

Execution. 

Where an executor being once fatisfied. 
yet by the removal of the (herifFor other 
officer before the return of the writ, the 
party fnail be compelled again to pay 
it, - 208 

A writ of difch?rge delivered to the iheriff' 
the fame d^y exc'cution made, if before 
notice, good, and the under fherifF can- 
not be rcftrained in execution of all writs, 
and a deed of gift of the goods dated 
the day of the jcire facial is not good. 

The cfcape of one m execution doth not 
difcharge the other, - " 478 

Where after half the land taken in execu- 
tion upon a judgment, a moiety only of 
the moiety remaining ftiall be extended 
upon the next, - 482, 483 

The iherifF upon a writ ^i feri facias can- 
not deliver the defendant's goods to the 
plaintiff, in fatisfaftion of his debt, 504 
How execution ought to be awarded upon 
a ftatutc, - 509 

Execution by fieri faciasy and the (heritt" 
feized goods, and before fale the record 
removed by error, and a fuferfedtas 
awarded, , a feizure returned, a *oenditioni 
extonas may be a\% aided upon the rclum 
01 iht fieri facias which is ftlcd, C67, c68 
Execution for the plaintiff, if the defendant 
be taken by capias utlagatum ; and if 
judgment be affirmed in error, a capiat 
or other execution lies wi\^o\x\,fcir€ facias ^ 
although in another court, 706. 85 1 

Several ufeful diAerences taken in point of 
practice, - 707 

Payment of debt upon a ftatate by an exe- 
cutor, alter a judgment in the common 
pleas J no de<vajia*vitt bccaufe he could 
not withftand it ; and it is not therefore 
reafon he (hould be put to his audita 
querela^ by the greater opinion of, &c. 

734. 82t 
Death therein a fatisfafUon, ii but.ohe ; 
otherwife if two, and one die in execu- 
tion, - 85* 



brolccn open in the night for the execut- 'The (heriff cannot break any man's houfe 



ing thereof ; but after forty days contu- 
macy, upon certificate the chancery is 
to iiiue that writ, - 741 

Excommunication of the plaintiff for ftrik- 
ing in the church -yard pleaded upon 5. 
E. 6. not good, without fentcnce dccla* 
fj^tory, cr convit\ion, - 6x9 



to ro^e execution, unicis the king be 

party, or for a contempt, &c. 909 

Upon a capias after a fuptrftdeas delirerea 

to the iheriff, not good ; otherwife upon 
. a warrant to the bailiff before the yir/rr- 

fidtas^ d^t is excufable, - 918 

Execuioa 
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Executor. 

Judgment againll him upon demurrer, and 
execution upon it, the (hcrifF cannot re- 
tarn nulla bahet bona tfliatorisy but a ^r- 
'vaftwjitf as if founcl againll him by 
verdict, - 102 

"Where (hall have an aflion for wrong done 
in the teltator*s life, - 207 

Where they (hall be charged in debt, where 
their tcllator was not, - 232 

What an infant may do as an executor, 
and good, 354 

Where a promife by an executor concern- 
ing the goods of the teftator, joined 
with a prom.fe concerning his own goods, 
(hall be fuficient to charge him dc hems 
prcpriiif and not tejlatoru, - 406 

Executor admits and pleads to an erroneous 
writ, whether the Ccurt ex officio (hall 
abate the writ neverthelcf^, - 425 

Debt agajnft him, and hanging that adtion, 
he confiffcth another adion brought 
againft him for a true debt, 462, 463 

Writ againll tliem in tiic court chriftian tor 
2Col. legacy, there they plead the tefta- 
tor wa^ Reeper of L, and died po(refred 
of 32cl. and no more: and was bound 
in xcool. to the Ihcritrs of L, to in- 
demnify them from efcapes, &c. and 
iha: judgment was given againft them 
for an efcape of one outhwcd after 
judgment ; and fo the bond forfeited, 
and rir.ii inter ma»ns^ t^c. no good plea ; 
for the judgment was in 20. Elix, and 
the cap. utlagat, was in 2q. and return- 
able 37. (o njerely vo'ci, ind the piaintift" 
can have no bjncfit by It, and then no 
tfcape, and fo tliC bond not forfeited, 
aiid ihc going at large lawful, and the 
imprifonnicnt unlaw ful, although perhaps 
excufablc in faux irnpr^ I'lmtut, ifi'j 

LACcutor .'{ejcn icrt ; it !ic detain any part 
or (as the vcrdidl ihero found) Unam 
/tfr.'iv^/fcA'cra/;.' iij hii hands, - 472 

Where execi;tor gives a bond of the tella- 
tcr to a (tr.inger and die;,, the lurviving 
executor ihall not have detinue for it, 

. ^ 478. 496 

Where one executor may prejudice his 
companion, - 4<j6 

In debt againft an executor, he had cofts 
upon tiic nonfuit, ctherwife where the 
executor v/as piaintiff, - ' 503 

He pleads ricns int:r tKains^ but certain 
j:cods dlllrained, and impounded ; ad- 
judged, no aflets to charge him, 23 

Executors, three, or any of them, impowered 

to il-ll, one dies, the two furvivors may 

. fell. . 5,^^ 



A/cire facias againft ezecotors, (hdl not 
be awardvd to have cxtcution ^c hnis 
propriis upon a furmife, nor in any (uch 
cale, unlefs it be upon the return of the 
(heriff of a dc<vafa*vit, - 550 

Executor declares upon an ajjttir.pf.t ^ and 
did not (hew in court the teftamcnt, not 
good, becaufc matter of fubllance ; and 
thereupon the judgment was reverted. 

Executor dc fon tort cannot difcharge hjm- 
felf by delivering the goods to the ad- 
miniftrator, although before allien, 565 

Executor alledges in tro^^er, that he was 
polTefTed of 40I. ut de ben is propriis ^ and 
that the defendant converted them m 
retardationem executions* tejiamemi, ard 
good; and although the damages ought rot 
to be aflefi'ed more than the piaintift 
counts, yet the fuit may long depend, 
cofts may be added ; but if he had bscn 
intirely ail'elTed, not gocd, - 5(^8 

Executor pleads outlawry in the tcftator 
not reverfed, if a good plea ; the Court 
divided, and fo adjourned, 575-^5* 

Executor pleads ricns inter 7f:ains, and afi'cts 
found for part, judgment for the entire, 
and in error, Curia adi'ifari wuit, 592 

Executor de Jon tort cannot retain goods to 
pay hhnfelf, - 630, 631 

Three defendants, if one die before judg 
ment, no error. 

After fatisfadtion acknowledged, canrot 
plead that judgment in b-ir, and hath 
nothing, Ac. - 72^ 

Executors inuftpayjudgmcntsfirft, although 
in another county ; but not fo of anions in 
another rcunty before notice, 793 

Executor neither pleads refufal b.torc 
his ordinary, nor confe(reth an admini- 
(Iration, not good, - . ^5^ 

Expofition of Words. 

The expqfition of the word* ercxit et ext!- 
tiivit, and how they differ, - 59 

What words will carry property from lae 
party, ^ - 39 

Where fmgular words will be conftrucd tor 
plurals, or e con*i'erfo, - 70 

The expofition of the word {licet) in plead- 
ings or other deeds, - 75 
Expofition of the word {taks) , 90 
Where the word talis Ihall be taken lor 
idem, and (o e con'vcr/h, - 197.240 
Per and in in the fame fenfe, - 193 
W here ad and in are of the fame effed, 229 
Where the word itkemofytta xnu|b be with 
a double ^f^ ^ zu 

What 
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KVhal fhall pafs by the word (lands), 476 

Terra in wriis taken in proper fignifica- 

tion, but oihenvile in wills or deeds, 

ihld. 
Secundum ufum mercatorumf how intended, 

229 
Of the words ijlddicet and if/f«^, 702. 422 

Extendi facias. 
At what time it may iiluc upon a ftatute, 

Extinguifliment. 

Where one having a rent-charge, and pur- 
chafmg a remainder, a recovery Ihall ex- 
tinguim the rent, - 226 

Extinguiihmcnt : baron and feme leiTees for 
years, the baron accepts a feoffment, 
the term is exiinft; othervvife by bar- 
gain and falc inrollcd, or by fine, 912 



F. 

Falfifying of Recoveries. 

Where leiTce for years may fallify a reco- 
very, and in what matter, 41. 284 

Where Icllce for years may by the com- 
mon law, and alfo by the llatute, 718 

Falfc Imprifonment. Sec Com- 
miffibn. 

Where an arrcll is made by procefs, though 
without caufe, it is no falfc impriibn- 
ment, - - 459 

Fair. 
Toll not incident thereunto, and therefore 
paflbth not by general words in the king's 
grant, - - 55S. 59? 

Fees. 

Debt lies for them by an attorney of the 
commou pliiiii but not for ioiiciting faits 
in the king^s bench ^ - 42>. 459 

Felony. 

A man may be acccffary for ilcaliug his 

own goods^ and procuring another to iiv-al 

• them, - - 557 

FcofTiiicnt 

Of the moiety of the manor of C. and of 
all his laud: in C, liaving a manor thcrc» 
3. Ihn, 7. all thtf manor paiL'th, ^^i 



Fines levied, 

A fine carrying rent and land to the per- 
fon, the law Ihall mar ill al it, and how P 

226 
Where the conufance of a fine is by one, 
and the dedimus to him and another, fhall 
be avoided, - - 240 

Where the dtdlmus and writ of covenant 
bears teJU after the conufance, cap- 
tion (hall make die fine void, 275 
Where the fine ingrofled and the caption 
are not all one in words, though in leniiey 
(liali be avoided, - ihid. 
Where a fine being of lands and re»t, the 
rent muft be mentioned, where not, ibid. 
For what caufe it may be reverfed, 468 
1 o what purpofes a fine is a fine, before 
entry of the king*s filver, and what not, 

469 
Where a man (hall be admitted to fay 
againd the conufance of a fine, where 
not, - - 468, 469 

Where a fine may be reverfed in part, where 
not, - - 469 

A fccfFment of the land, or a releafe of hii 
right, ib a good bar in error to reverfe a 
fine, - - ibid, 

A fine reverfed by a writ of difceit, is void 
likcvvilc between the parties, 471 

A fine levied by pradice in another man's 
name of his land, may be annulled by 
entering a Vacat upon the roll. A differ- 
ence where the fine is levied by one of the 
lame name, that may be avoided by aver- 
ment, but not if by a llranger, and fo of 
other matters of record; but the fraud 
appearing, by a yacat upon the roil, 

53« 

Fine levied, and a friend of him who had 
right entered to his ufe without his ap- 
pointment : ccnufcc re-entcTs, five year* 1 
p.'»rs, the fine is good; but if the agree- 
ment had bjen within the five yearg after 
entry , ^tt.* rr, - - 561 

Fine lalcjn by a dedimus for four, return 
a conufance of three only, aiay be made 
good fevcralvvays, - 576, ^7/ 

If M\ eftate tail bound thereby, 589 

£y y. 6\ of a remainder by the name of A 
rexeriion, good, - - 59c 

Fine \.\:\A by a difTeifor of donee in tail 
of ih.* k.irg\s gift, and five years pafs, 
if \,\t iffui: be barred, qu^re, ibid. 

Fine levied by one to whom the land was 
emailed, is a bar to the iiTue, although 
he had no prefent intercll, . 610 

The writ of covenant tejic 20, Jcvj, and 

the 



TABLE. 



tfce dtdimus the fame day, and good ; 
and if a ftraager purchafc before the re- 
turn, ii is champerty : other errors af- 
%ned; which fee there, - 677 

The heir, as well as the anceflor, may eled 
to have ic with proclamations, 693 

Conufee renders io tail to oae con u for re- 
lerving rent ; and if he die v\ithoat iflue, 
th^; remainder to the other, and his heirs, 
the tenant in tali fuir/rs a common re- 
covery. Refolved, It is a rcverfion, be- 
ing by £nc; but not fo in grants or 
deeds : and that the rent is not ex- 
tind, becaufc the grantee was always in 
pofTciSon of it ; and it is diitindk from 
the land, and no rccompence for it, 
although the revcrfion itielf be gone, 

727.792 

Fine reverfcd, bccaufe the writ of covenant 
bore tej}£ after the tejte of the dcdimus po- 
tcfiatim^ - - 740 

By tenant for life, and him in remainder in 
tail, is no difcontinuance, but it is 4 for- 
feiture; othenvife^ if with him in re- 
mainder in fee, - 828 

Fine or render, entry rcull be pleaded, or 
fomc a£t tantam^unt^ as *uirtute ct^us he 
was fcifcd in fee, &c. 903. 917 

To a bargainee before inrolment, he takes by 
the £ne, * - 617 

Fines 
Impofcd in a Icct, recoverable in debt, 581 

Fines to the K ing, 
Tmant in capite aliens for life, remainder 

in fee, bat one fine is due, - 504 

A peer that lofcs by judgment, hy pleading 

mn efifaHum^ is hiiable to the king, 503 

Forcible Entry. 
Indi£hnent of forcible entry in a clofc, 
without naming the quantity, L> gopd. 

It mud be mamufnti as well as *oi <S nrmts, 
othcrwife it i> im'uficient, 461 

Upon 8. //«r. 6. after a iertUraH relliiu- 
tion awarded ; a difierence by foroe be- 
tween acb judicial and miniilerial ; 
thcic are void, toe other erroneous only, 

915, 916 

Forcft, 

'Wherein arc two walks. A, and B. grantable 

by the heuienant in tee or rail. A. is 

granted in uil ; gianior dies, the fac- 

ceffor confirmi that graat, and alfo 



grants unto him B, in tail, frvvtfi U 
Siould not cut any trees y«/fr pr^mijja,: 
Refolved, pra^mij/a extends as well to thlt 
which is confirmed, as which is granted, 
and as pr^emeniionata ; and not to the 
office, but to the trees, herbage. Sec, 782 

Foreprifc in Writs. 
Where a foreprife is not neceflary in real 
writs, - - 2j4 

Forfeiture. See Copiholds. 

Tenant for life having but a right, levies i 
fine, it is a forfeiture, - 451 

What is a forfeiture, and who may take ad- 
vantage within the (latute of 11. Hen. 7. 
cap. 20. - 613 

Where a leafe by fine for a thonfand years, 
is within the equity of the ftatute, ibid. 

Tenant for life, reminder for life, he in 
remainder lei'ies a fine to A, who brings 
a quid juris clamai ; tenant for life, after 
default, attorns ; no forfeiture in him, be- 
ing by compulfion, but the other for- 
feited, two againU two» • 557 

Forgery. 
An indidmcnt thereupon before jufBccs of 
peace, ill, - - 6oi 

Freehold. 

Where words of demife on the land with- 
out livery, fliall not pafs a freehold, 4S2 



G. 

Guardian in Socage 
Shall be the ekier brother of the half blood; 
for the inaeritance cannot defoend to Bm, 

825 

Grant. 

Wliere the grantee of mndertifcoJ fiiall ex- 
clude the grantor, or that he may take 
the fame privilege, and as much as the 
grantor, - - 4IJ 

Of a pritcbein aToidance to J, and ^.and 
A, releafeth to B. B. orJy may prefent, 
or bring a quan imftdit \ otherwife, if 
void at the time of the releafe, 600 

Of the king, how to be expounded, as to the 
quantity and quality ot the eftate ; good 
karoing, - *» 632, 633 
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By the king of a copyhold efcheatcd, the 
temporalities being in his hands, is good. 

Of the firft and next prefentation to S. and 
after a grant of primarn i^ proximam 
ad'-vocaiionem to B, the fecond grant is 
void; for he mull aver it to be the iirft 
and next, 791 

If the word Lmply an exprefs warranty 
againd an eviction by title without exprefs 
words, - - 809 

A, fcifcd of a great wood fold to C. and his 
ailigns as many trees as would make 
600 cords, to be afiigned by A, C 
grants his interefl to J . S. before affign- 
ment made, and good ; and if A, will 
not affign in convenient time, y. S, may 
take them; and if ^. cuts down all, no 
remedy but an adion upon the cafe ; and a 
primer pofTeirion is good againfl all 
Grangers, - - 819, 820 

Grant of the King. 

The king letteth lands, and grants the rc- 
vcrfion, mif-reciting the tenant's name, 
and after grants to another, with a true 
recital ; and after 1 8 . £iiz, is made, the 
firft is not revived, - 808 

Of a ward's lands, during minority under 
the feal of the court of wards, good be- 
fore office, but of the body mull be 
under the great feal, and after office, 

851 

Of all lands concealed, and unjuftly detained 
from the queen, - 507 

No lands can be concealed, after they are 
revealed to the queen by record, only 
thL-y come to her again by a new title. 

The caufe and extent of thcfc words in pa- 
tents, injufte detent, - ibid. 
What is a concealment, - 508 
Where a liberty is refumed by a ftatute, and 
the king grants all liberties, &c. ncn oh- 
fiayite aliquo Jlatuto, the liberty refumed 
fhall not be revived without fpccial words. 

Where a grant of lands by the king, 
wherein he hath two eftates^ mall be good. 

The queen grants land, ref;rving rcat, 
with a re-entry for non payment, and 
after grants the rent to y. 5. which is 
not paid, Ihe Ihail not re-enter and de- 
feat her own grant, for that would be 
a wrong to the grantee, - 69 



H. 

Habendum. 

A leafe is made to J. S. bahendum to bin 
and hisaffignecs tor his own life, and for 
the life of A, and iJ. ; he hath an cftatc 
for three lives, and it is not determined 
by Ids dc-th, but occupanti cotueditur, 

182 

After a former term in being, fhall com* 
mence, not when the term is run out ia 
time only, but alfo when it is expired 
per furren.^ery or other means, 19^ 

Tenant for life leafes for four years, and 
grants the reverfion habendum from Af. 
next, after M. Icffee attorns, grant is void. 

Habendum a freehold in future void ; good 
matter, - . ^%^ 

Termor grants the land to A, for life (no 
livery made), the term pafTeth; but per- 
haps othcrwife if a letter of attorney w«re 
in the deed to make livery, becaufc of the 
intent, . . ,-^^ 

Heir. 

Where he fliall take by way of limitation* 
and where by purchafe, - 243 

Judgment againft him by nihil dicit upon 
his father's bond, ind 2l capias ad /atii^ 
faciendum awarded againft him, and 
good ; for the judgment and executioa 
ihall be general, unlefs he confefs the 
adlion, and ihew what he hath by dcfcent, 

69a 
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Jeofails. 
Where an abfurd furplufagc in the i/Tue It 

not error, but an iffue mif-joincd, by the 

ftatute, - . ^ ,^ 

Where the 'venire bears date out of Term, 

or on a Sunday after verdi^, it is aided 

by the ftatute of jeofails^ . ^57 

A mif-joining of ifluc holpcn by thofe lla- 

tutes, - . 

Thofe ftatutes aid all difcontinuancc* both 

before and after verdid, • - 480 

Jeofails, fhofe ftatutes aid after vcrdia and 

mifplcading, . , -ja 

Jeofails, where aided, . ^^5 

Infant. 
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Infant. 

Where he mud fuc by gairdhr., sad whrre 
by auorney, - - 424 

Jttfini, by his gcardiaD> vouched in a com- 
mon recover.', - - 471,472 

lafiust^ if adminifirator^ may fae by atcor- 
DC}', - - 541 

InfkiK app?anng by attorney, andjud^- 
Bcnt againil him, is error; and upon 
two /cire fncias^ two nibili were rc- 
tcmed, and judgment reverlcd, although 
of full age uhcn error brought and iri- 
mhle /«r fa's\ other^ife in a fine or 
fiatote returned, it is as a conf^flion, 

570. 853 

Infancy pleaded in debt for appeal for a 
gentleman, the Court fhall adjudge what 
is necefTar)', - - 583 

Infant cannot be a iV^ward, nor baihft, 
Dor attorney, nexiher can he allign it over, 

637 

Infant, whether he msy by cuftom bind 

■ himCcIf 'prentice, and what covenant* bind 

liim, - - 653 

In&nt executor, releafc by him void, with- 
out confideratioa, - - 67 1 

Infant, if bound by a confiucration to llky 
fuit upon a boi^.d bv :.:n, - 700 

Infant, jud;:mcnt a^air.il him by default, 
lEiie thereupon in error, trial fiiall be 
where the land lictli, - 8 1 S 

Infant defendant appears by attorney, and 
at full age brings error ; qu^rc, becaufe 
kis nonage car.not appear upon view, 

853^ ^>^\ 

An obligation from him, for his njcciTiin' 
meat and drink, for the very money 
diiburfed for him, is good ; but not in 
the double fum, by the wlicle Court, 

920 

Information. 

When an information fhall be faid to be 
pending, - 161 

An information, with an averment that it 
is for the fame matter, though it fuppofcs 
the fad done at another time, and an- 
other pleaded to be pending againil him, 
abates the firll, - z6i 

Information in a court of /y-ZJcivrVr/, and 
judgment thereupon, is not void, but 
yoidable by error, - 530 

Information upon 1. £//s;. cap. 12. and 19. 
and levcral matters upcn great debate 
xcfoivcd, r. That for goods taken by 
way ot reprize, fubfidy ought to be paid. 
2. The agreement with the deputy of a de« 



poty, t>eirg ra errm:* 



:h- p?2Cf , If 
j:coa w.L.v.r: inc ::iTzie. 5. Tb; agrce- 
mj?t b^if.g to £--i'arr iZ cnrcr:^ focnd 
due jpon -.ir-. wi* gc-od became t^kca 
by way cf r-prir •, aiid therefjre igro- 
rii'.t (by ir.trri3-e=tf cf the parcels; 
with Icvr-il cLVr izip-trtart Eaners in 
law, ar.c uprn -Jie rl^i-irrgs - 53J 
Informations cpc^. 15. £..is.. cf ■*-.»/, i- 
though 31. L..Z. r-:":rii-5 izfcnnersto 
the cOw.Tv u...fre, ic, jcz the party 
griev»rd may ix;;i.-is ^XiCTc kc pleafetb, 

Irfcrmariw^n cp^T-n pena! frarctrs (ha3 dgs 
be bn. cchi ou: of lieir proper coasties; 
by3i.£;:r. r^;. 5. * -^ 739 

Inrormauon upon 5. c..s. fcr cixsj^ a trade, 
ought to be brcjgat in oac of tne coarti 
at lf'r/r-ff!Kin; iir^els c*t li ' .i w ife cxpicfslT 
provided i.*y ilic farac ::at jtc, - 7^7 

Into r motion upon the itAtute of lircriei, 



how twelve mcnthi liiili 
therein. 



be accourtfi 



Informr^tion cpon a pena? fetate, before 
plea the i::fcrmrr dies, the oaern may 
proceed, ioiice ^cr.j if i};^ vfel panian. 

Helps rot, onkif the -vcrii precedent bare 
a veaement prciu.^?pucr, ^S, 429 

Inn-keep>cr. 

Action upon the cafe ag:ur.;: him, he '^leads 
he was iick, und cf'rr*.- .Ii*^ aum^n by 
reafon thereof, r.ct gcj^i, - ^6:2 

Joinder in Actior!. 
WTicre the dean and ciiapt^r £LzIl join in 

res 
brought 
- 475 
Jo;n:-tcnants. 

What things furvivc in cafe of Joint-tr' 
nancy, - '' -j 

Where by the purchaie cf the rereriion by 
one joint-tenant for life, ihe jointure i'j 
diffolved, - '4"-- ^»i 

J, dcviieth to his two daughters Lis heirs, 
to them and thdr htL-i, they ihall be 
jiunt-tenants, - " .ji 

Where two joint-tenants were hanged in 
one cart, who was t!ic furvi\or, re: 

Two joint-tenants in tec, ocj aci^nowledgcf 
a llatute, and both convey over; the 
conufors die, the land as to oce i&oier*' is 



an adion. 
Where an aur^i/a yi.-r^/.i IhnII be 
jointly, and where fevers^ v. 



fubjcd to this ibtiKe^ 



Joiat- 



TABLE. 



Joint-tenants in fee intermarry, and levy 
a fine ; the conufee renders in tail, ifTue 
three daughters : feme takes a fecond 
barnn, they levy a fine, and retake in 
fpecial tail ; the &rik tail is within 1 1 . 
lien, 7. cap. 20. for one moiety only, but 
not the eflace in fee ; for the ftatute pro- 
vides only for the heir in tail, 534 

Joint-tenants of the freehold. Sec De'vi/e. 

Joint- tenancy in ^fcire facial ^ where a good 
plea, and where pot \ much nouble learn-^ 
ing, - 739' 740 

Ifllie, 

What plea ihall be faid ^o amount only to 
the general iifue, what not, - 262 

Ifiue joined upon a point not material, after 
verdifl (as in debt upon a finale bill, 
payment without acquittance), is aided 
by theftaiote, - ^ 455, 456. 458 

llTue proper, although joined upon an ill 
plea, IS holpen after verdid, by 3a. Hen, 
8. as payment without acquittance upon 
a fingle bill, - T]% 

Iffue \\ A, and B, were affeerors in a leet 
muft be tried by the record, * 860 

Where the finding of a mattef not in iflue, 
ihall not be regarded, - 506 

Judgment. 

Where judgment (hall be given againft 
the party, as if the iifue were iound 
againd him, - 4a 

Where part being found for the plaintiff, 
and therefidue found againft him, judg- 
ment (hall be given for him, - 79 

Judgments, one in the king's bench and 
another in the common pleas, the plaintiff 
may fue execution upon which he pleaf- 
eth, for both equal, •» 817 

Judgment cannot be defeafanced before it 
be obtained, - 837 

Judgment^ auhd fit in miftricordi&y if the 
plaintiff deny another man's deed ; but 
\i \i\%Qwn^ quodcaplatuTt - 844, 84} 

Judgment conieifed upon an ufarious con- 
tract, in a fcirt facias thereupon^ not 
avoidable upon fuch fuggefiionSf 588 

Jury 

Severally fined and imprifoned for giving 
verdift in an appeal of murder, by prac- 
tice contrary to pregnant evidence, and 
the direftion of the Court, - 779 

Juftices of Gaol-dclivcry. 

Their authority, and wlut they Auy do^ 

90 

CRO. BLIZ. PART lt« 



Juttices of the Peace 

Cannot detain a fufpeCted perfon in prifon 
but a convenient time for his examina^ 
tion, which is three days ; and he oughC 
not to keep him in his hoofe, but to fend 
him to the common gaol, - 830 



King. 

The king cannot by his grant prejudice the 
fulyedl's interefl, - 463 

No lands can be faid concealed, ^hich are 
revealed once to him by records, 508 

He is never out of poifeilion of his right, 
and therefore may bring an account 
againil him who takes the profits of his 
lands, - ihid. 

Tenant in tail (reverfion in the king) is 
attainted of treafon, the king is in of 
his old reverfion, and hath not % bafe 
fee, the reverfion over, - 519 

Kingj remainder in h^m defeated by per- 
forming the condition, the elUte^for life 
being defeated, *- ' 664 



L. 

Where a word no Latin not explained in an 
indidbnent, ihall quaih itj ^ 231 

Leafe, 

Leafe, if a maft hath powet to make leaica 
for one and twenty years, rendering the 
old rent, he cannot make leafes in rever- 
fion, A ^ 

Ejeamcnt, the plaintiff declares of a hun- 
dred acres, and gave in evidence only of 
forty acres, it is good for fo much as in 
the leafe, . |j 

Leflee for years, to commence aficf the 
end of a former leafe j which expiring, 
a ibanger enters ; the leiFee may grant 
kis term ; othenVife if once in poileffion^ 

Leafe of a houfe rendering rent, and for 
non^j^ayment, 5cc. if the door be opert* 
^e leiTor muil enter into the houfe and 
demand it, .- ihid. 

Of a manor^ to which an advowfon b ap'^ 
pendant, and faith not cum ftrtinentiis^ 
the advowfon doth not pafs, • 1 8 

Rrr 
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A leafe made to ^. B, and C. for their 
lives, habendum to A, for life, the rc- 
oiaimlcr to B* for life, the remainder 
to C, for life, and they (hail take ac- 
cording to the habendum t - 25 

What words amount to a leafe by parol, 33 

By the queen to the aldermen of C. they 
have capacity to take, but not to grant to 
another, - - 35 

To a man of his own lands by deed, where 
an elloppei, and how long it continues, 

Leflec for years, if he be fued in court chnl- 
tian for tythes, he in the reverfion may 
have a prohibition, - 55 

To y. ^. for liff, habendum to him, and 
A. B and C. his three fons fucccflive ; 
the fons (hall not take, neither in poJTcf- 
fion nor by way of remainder, 58 

Tenant in tail icafes to A. B, and C. by in- 
denture to them for their lives ; pro<ii/o, 
and it is covenanted, Sec, tliat the Iccond 
fhall not occupy during the life of the 
firfl, and the third during the life of the 
fccond ; they have a joint ellate, and the 
froviji n^all not Icrve ig, 89. 107 

.By a parfon for 2 1 years after the ilatutc 
of 13. Eliz, rendering the ancient rent, 

* the patron and ordinary confirm it, the 
parfon dieth, the icafe is void by his 
death, as well as by non-rclidency, or 
refi^nation, - - 123 

To B. to commence two years after ; the 
two ye.us being expired, B. before entry 
may gr-"'t it, although the leflcr continue 
poficffion, - - 127 

Inhere a leafe made of two mefluages, 
with feveral parcels of lands, habendum i^ 
tenendum the faid mefluages and lands, 
and necncn the faid parcels of land a ie:n^ 
fere mor:u j\.rJum^rtdduionis y JorisfajiM^ 
r^i euit determ'naticuis fiatm \Z termini 
pr^rdL'iit and the ellate in the parcels 
determining firft, whether the term ihail 
begin from that time, - 199 

How the words of a icafe (hall be expound- 
ed, as to that w hich H^ali pafs by it, 474 

Wh.it (hall be a good kale for life, w hat not, 

482 

\\ here articles of agreement fhall be con- 
Arued a lealc fi^r years, - 486 

Wherein a leafe for years provided (hall be 
both a refervation and condition, ibid. 

A leafe to A. and his ai&gns for his life, 
and the lives of B. and C is a good leafe 
for three lives, - 491 

Leafe of a manor, txctftis emmhu beta's CST 
jki^'cut tlie foil is thereby excepted. 



but it remadns parcel of the rcverfioiii 
and will pafs by a grant of the manor, 

522 

LcfTee for 20 years accept/ a leafe infutu- 
roy the leaie for 20 years is furrendered 
prcfently, - - ibid. 

Leafe by the dean and chapter of P. of a 
houfe in London^ the houfe being then in 
leafe to another for ten years, it is void 
both by 13. and 14. Elix. - 564 

Leafe for years made at N, of lands in D, 
in the county of N, nihil debet pleaded in 
debt, the 'ven.fac. may be de N. becaufe 
the contradi there ; if the leafe traverfed, 
it maik be fo alfo, - - 565 

Leafe for 21 years, if the lc(ree live io 
long, and continue in the leiTor's fer- 
vice; the leflbr dies, leafe continues: 
quitn, - - 643 

Leafe by an intrador npon the queen's 
po(reflion, not good; and where there 
ought to be a confeflion, and avoidance 
of the leafe pleaded by the plaintiff, 728 

Leafe made de anno in annum qvamdiu am- 
habus partibus placer ety rent paid for two 
years, and enjoyed it for part of the 
third year, it is a leafe for that year alfo, 

Leafe by eftoppel no fufiident leafe within 
a condition, - - 780 

Leafe to A, for 99 years, if he live fo long, 
and after to the executors and a£Igns of 
A, for four years : qu^rre^ if this leafc 
veiled in A, or in the executors by pur- 
chafe, - - 666.840 

Leafe for life, habendum a die datusy void, 
and a livery after will not help it, yet it 
is a furrendcr of a former lea&, and fo is 
the acceptance of a rent-charge to begin 
prefently, - - S74 

Leet. 

A fine impofed there, recoverable in debt 
in the king's bench^ - 5S1 

Letter of Attorney, 

-Either to take livery or make Every, void, 
if the date of the charter of feoffment 
be mif-recitcd therein, - 603 

To y. Af. to make livery, he being no 
party to the deed of bargain and iak, if 
good, - - soj 

Legacy, 
A legatary by the civil law mail enter into 
bond to make reftitution, if a bond be 
after recovered ; bat a flatote or boid 

H 
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lo i^fonh covenants, or a collateral a6t» 
is no plea, until breach mad^^ 467 

Licence 
To a copyholder to Icafe for ti years, a 
leafc for thre<i years is thereby warrant- 
able, * - 555 

London. 

A citizen of London facd another citizen in 
the common pleas, and the mayor and al- 
dermen would have him put the matter 
to a compromife, and he rcfufed, they 
did disfranchife him : all thofe that were 
parties to the disfranchifement were 
fined an hundred marks a-piece, and the 
party was rellored to his franchifc, 33 

Where a bond or recognizance to the cham- 
berlain of London Ihail go to his fuccelTors, 

464 

Cuftom there, to commit to prifon for abuiir.g 
an alderman upon the Ex c banger not good, 

689 

Liverjr and Seifin. 
Livery good after a traverfc, and judg- 
ment given againft the queen, before 
an amo^'cas munum executed, bccaufe 
the queen never had title, but the party, 



Marfhalfea. 
Where tt c^h hold pka of aftions fu|>- 
pofed to be within the ytr^^^ and not 
of the king's houfhold: 'videtur quodnon, 

C03 

Their judgments of things not within their 
jurifdirtion arc void, yet a writ of error 
liesoftheiii^ - - j;o2 

Marriage. 

In what cafe an adtion lies by the father for 
the lofs of marriage of his fon, 55 

What marriage, though not exprcfsly with- 
in the Levitical degrees, is lawful, 228 

Mifnomer , 

Of the corporation of Cordwainers, a dc- 
vife to them good notwith (landing, 106 

Recovery againfl J/abel is void againft Sihyl, 

656 

Of a corporation by addition in comitatu 
Oxen, no material variance, "> 816 

Miles. 
How miles Ihall be conftruedi - f 1 2 

Mifprifion. 

Striking by the court of wards ftairs, what 
judgment therein^ - 405 



M. 

Maintenance. See Statute. 

Lies not for a fuit in the fpiritual court 594 
To expend cofts in fuit, but not to wvc 
harxnlefs from cofts to be awarded^ 

Manor. 

y. 5. feifcd of a manor which extcilded un- 
to the towns of -</. B. C. and D, and in 
each of them J. S. had demefnes and 
ferviccs, bargained and fold to J. N. 
tot urn illud mantriuM fuum deJ.in A. 
J. N. hath a divided manor in j1. and 
m^y keep courts there; and therein much 
good learning concerning manors, their 
creating and dividing, 19. 38, 39 

In reputation will not pafs in a fine, or com- 
mon recovery; othcrwifc in a convey- 
ance, - ■ - 5H 



N. 



Name; 

A man can have but one name of baptifm, 
but two fir-names, - 57 

Where the name of the attorney muft be 
entered, ol* where the party muft name the 
attorney, " " 75 

The queen by her letters patents created 
Da hick King at Arms,// nomen eiimpofnit^ 
quod nuncupetur Garter principalis' Rex 
Armorum, and bjr that name to fue, and 
be fued : A difl!erence> where as a pri- 
vate perfon, and where concerning his 
office, there according to his patent, 224. 

Woere the names of the jary are to appear 
on record, where not, - ' 281 

New AfTignment 

Is a waiver of the bar, fo that the defendant 

cannot rejoin, that the lands in the new 

R r r 2 affign* 
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afllgnmcnt are the (ame with them in the 
bar, - - 493 

If the defendant hit fome of the places of 
the treipafs he (hall not waive that, and 
tnfwer all de movq, - 8 1 a 

Night. 
What a6ls may be done in the night, 43 

Nomine Pana. 
If it pais in a devife of rent ti incident* 

Non eft fa£lum. 
Where it may be pleaded, *-« 726 

Non-refidency. 

If inhabiting within the pariQi, and ferving 
the cure, and not in tlMc paribnage-houfe, 
be within 21 Htn, 8. r^/. 13. 590 

Information upon 21. Hen. 8. he pleads, lie 
was ch(^en gofpeller of Sunt PauTs^ and 
there refidcnt by reafon of that dignity, 
no dignity within the ftatute : and what 
are dignities within th.iC ftatute i much 
matter there, - - 663 

Nonfuit, 
In an appeal before appearaiKe is peremp- 



Where the form of a writ of imlaiice fr$* 

Jiemtre dvmum^ - • 234 

Where a mill-dam, being oreded upon one^ 
own land and the Und of anodier, and 
the pirty palling down that whkh is 
upon hii own land, whereby all the wa- 
ter runs in^ is jufti£able, - 269 
What (hall be (aid nnfance, as the ket may 
enquire of, and poniih, - 919 
What adion lies for a nufance to a freehold 

Nufance, action lies not for it by a private 
perfon without a fpedal damage, but it is 
puniihable in a leet ; but if 00 other le- 
medy, then by adion; peradventure 
etherwife, -' - 604 



tory. 



605 



Before appearance in a nati'v bahea^ 
judgment (hall not be final, but imwujtri* 
n,rsid, - - 881 

Non-tenure. 

Where, in plea of non-tenure, the infeoff- 
ing of parties before the writ purchased, 
yet takmg the profits after, (hall be good 
to make him tenant, • ^33 

Notice. 

'h'here the king^s court (hall take any no- 
tice of recoveries in inferior courts, 3 1 
And the place thereof muft be ihcr^%<:d, 655 
Wucre it mull be given, and wners not, 

«34 
Nufance. 
The manner of laying a nuUncc. arJ where 
it muft only be to the king's high-way. 

Where one may have an adioo for a nu- 
fance done before his title commenced, 
•ad what a«^Uon, «. |rJ 



Oath. 

In what cafe theecdeiiaftical court may ad- 
miniiler an oath, • 262 

Obligation. 

To perform covenants, and-tkiteach, ijt 

Conditioned for performance of covenants 
in an indenture, fome whereof are void 
by 5 £, 6. caf. i6. of offices, although 
others be good, yet the boad is enorcly 
void, but for the good peradventure co- 
venant may be a Imd void in part, 529 

Obligation difcharged by an indenture of 
dtfaijoHCi /ubj€^H€nt€^ which is a good 
plea in bar, .* , 623 

To appear, or abide fentence in the ad- 
mirals court, b fuable there, 68^ 

A^ement by parol cannot difpenie with 
It; but an agreement to retain at the 
day of payment is good, . 697 

Obligation fingle, not difcharged by a pe- 
nal bond fdMeqneat for the fame debt. 

Obligation, trover and conTerfion lies not 
for it (fee Trowr) - - ^23 

Obligatioa and conditzoQ are one deed, and 
the date of the one is tlic date of tiii 
other. 

Obligation conditioned to appear and an- 
f^-er all adions depending againft him; 
he ii efiopped to faytiiere t»erc ao 
aftwm dependug, 7^6, 757 
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Obligation^ one cannot determine another ; 
but after judsment upon a bond being in 
force, new debt lies not» becaufe reduced 
inremjtuiicatam, - - 817 

Obligations^ debt thereupon^ payment of 
parcel without acquittance no plea, 884 

Obligation de feptingenta Iff quinquaginta 
libris, conditioned to pay 500I. good, 

896 

Obligation by the name of John, and the 
condition by the name of James, count, 
that James per nomen Johannis became, 
\£c, not good, for John cannot be James, 

Obligation to the iheriff for appearance 
without furety, ill, - • 672 

Occupancy. 
In what cafes an occupant may be, in what 

not, - - 58 

Cannot be of a rent-charge ; for none can 

make title to it, unlefs party to the deed, 

or by title under it, * 721. 901 

Where the limiution is to heirs, it excludes 

occupancy, - - 407 

Office. 
Finding a fcifinin fJee at the day of his death, 
goad, - ' ^S 

Officer. 
What matter ihall be faid to difcharge an 
officer, - - **>»3 

Outlawry. 
A capias thereupon muft be returnable the 

Termenfuing, - - 4^7 

Outlawry reverted, becaufe the capias was 

ejte Edmunio Anderfon, - 59a 

Outlawry againft baron and feme, error to 

revcrfe it mull be by both of them in per- 

^<>n> - " - ^ . ^M 

Outlawry reverfed in debt againft A, and 

B. and judgment given, and a capias 

againft B. only, becaufe it ought to have 

been againft both, - ^ 648 

Outlawry before judgment determines the 

procels, and the plaintiff muft bring new 

debt : otherwife if after judgment, 70#, 

Pleaded of the tcftator, by an executor, 571. 
«5> 



P. 

Payment of Money. 

How payment of money muft be, whether 
according to the mind of the payer, on 
receiver, - - 6ft 

Pardon, 

General, will not ftay a fuit in coort chri£», 
tian, ad iuftantiam partis', oiherwile, if* 
fued there ex officio iudicis, - 684 

Difchargeth the punimment for fimony, yet 
the fimonift is deprivable by the ordinary, 
for the pardon doth not enable him to 
retain it, - • 686 

pardon allowable in treafon without writ of 
allowance, otherwife in felony, 814 

Partition. 

The ftieriff ought to execute the writ upon 
the land in perfon, as m wafte, and re- 
difteifin ; but after return made, and the 
writ filed, the party can have no aver- 
ment againft it, nor error, - 9, 10 

In the writ the title ought to be fhewed ; 
and releafe of errors by one, no bar to the 
reft, - . 64 

Tenanu in common of a boufe, and land» 
make partition thereof within the houfe. 
the land not being within the view, gooa . 
for the houfe, but not for the land, 95 

A fine is levied to /. ^. to the nfe of J^. fiar 
life, and after to the ufe of the children 
of C.frocreatisi C at the time of the 
limitauon had two ions, and before th« 
death of B. had iffue two daughters; 
adjudged, the daughters (hall not take. 

Upon 31 Hen. 8. the writ general is good, 
and the declaration was accordingly; 
and that the plaintiff had one moietv an 
fee, and the defendant the other moiety 
in fee, and the jury found the defendant 
held in tail, not good; and held, that 
partidon may be ot view ot frankpledge, 
becaufe the profits may be divided, espe- 
cially being joined with a manor, and 
other things* - . - 76c 

By one execntor againft another, 795 

Perambulation^ 
The parifliioners mav jnftify the roitig 
over any man's land by Dfage,ana may 
R r r 3 abate 
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abate nnfancei, but they cannot prefcrlbe 
in matUTs ol cafcxncnt or inurcii, 441 

Pcnfion 

By a v'car fual/c in tlu friritua! court ; and 
a difference, where ord ii:.cd bv the or- 
dinary, and where by t!ic (.alroa ar.d 
#rdiAary« in time of vackiion, 675 

Perjury i 

Not poniihed in the common law, bat in 
calc of attainr, - c:i 

By a j'j:\n-.4ii, rr-'f! bc/vVrrthat it wis 
falTc, and in an aftion within ihc jcrirdic- 
tion of the court, - 492 

Jlow perjcry in a uitr.cfs ih puniihaSle, 520/ 
521 

The oath muft be before fomc juJge : but 
one action of confpincy lifs rur a^ainft 
one uho prefers au ifidichn* r.t, and 
fvitars it to be true, bccaulc fur iho pub- 
lic ; and fo of a bill iu the ftar-chamber. 

Per N'6m:n^ 

And the operation thereof, - 663 

The naming a vill liicrcin not good, tjic- 

pillory anJ Tumbrel . 

OuRht to be prcvidc4 by the lor4 of the 
liberty, and flot by the vill, UJilcf* by prc- 
fcription, - - . . ^9* . 

Pypowtlcrs Court 

Mly be to a mar^t* a* wcH a^ to a fair, 
and that court car.not meddie bat Wvh 

Shat happens in the m:.r':et'lhe fame 
ay, and an action for wr r,:s ii net pro- 
J)er fbr that conrf, but in maitcrt of cen- 
trals, and batteries, and words there 
.^uring the market, and by occafion 
thereof, - - . • ^''^ 

Pleading. 

What the , cqncluilon of a plea, pleaded 
£nce the Jarreiu coniinuan^e, xnuil be, 

49 
The manner of pleading the ibe^llT's war- 

^rant, ' - - . . 5^ 

Where one may plead the general ilFue as 

(o parC| and ju^fy as to the re^due, S7 
Wlicre a pUa muH fully aniwcr Uu: count. 



Where in a plea apon a ftatute it rnnft he 
recited, and il divers, how to be rcdtrd, 

What fr.i!! be faid to be a good plea in abatf- 
mrr:t of the writ, and what in bar, 2C2 

What fhdll be faid a good plea to a condi- 
tion. - - 213. 255.593 

V.'acTc irany words contain one figr:! ft ckiico, 
and ihe J^^rty anfwtrrs all ;r. iLLftirxc, 
th(iuc;h nut in the wordi, itii good, 255 

In what action ^'it guilit is a good plea, 

\^'bat (hall be a good plea in an a£ticn of 
debt tor rcn: payable at M. or hxiztn 
diys after, - - it'i 

\\ acre the iherift' in an efcape may plead 
or Jledgj any m filter of fiul: ;r. the 
procefi upon whica il ii grounded, 271 

Wn-jje to a ccndicior* a pica of p^rfjim- 
zr.zc ficr.i.^.jTK fzr^.am i^ :j^'::T:tT*i cck- 
{i:ti::::s r.rv-A'Ts all the cor.iiiiion, iliOOgh 
to be pcrrcjrincd at fevcraJ dr.vs, 2:^1 

Where the party comes in by liaiita:ioaof 
an \\\c, hi> pica nmll be, that he entered 
O'lly i-ir:uic .'Tsr^ti, - ^07 

V. here it was f leaded, that lands were de- 
livered a day before the liirtrarc ^^wi^rd- 
ed 'vir:utc crc^^l:, the words that import 
thtf contradicuun l}»a]l be adjudged void. 

Where a falfe recital of a ftatute xi:akc:> the 
pic.i vitious, - - 4.'>o 

Pleading the ipccial matter in bar muil he 
anfwcred, - • tiz 

Prebend. 

A layman may be prefentcd thereunto ; for 
Mcu hdtcnt cur am animarum, and ^^ »: rs 
jure they do pertain to the bilhops, 79 

Plcnarty. 
What (hall be within the ftatute of frffimin- 
Jier, . - . 2C7 

Prerogative. 

Where the cjucen Ihall have the fame pre- 
rogative m right of the duchy of LaR- 
O'fiir^ as flic hath in right of her crown, 

2^0 

Where, when an entire thing comes to the 
queen, ft;e ftiall have all, although to the 
prejudice of another, - 265 

Where in extent ii of land to a common 
perfon, at a certain value, after coming 
to be extended by the king, and found 
more, if the king by prerogative ftiall be 
anfwered of the iurplufage, - ibid, 

PreientmcQt 



TABLE. 



Prefentmcnt to a church belongs to the 
king by his prerogative, if the incum- 
bent be created a bifhop, - 527 

The queen, by her prerogative, may liccnfe 
a new bifhop to retain his parfonage in 
commcndam^ notwith Handing negative 
words in the ftatute of 25 Hen, 8. bccaufc 
not exprefsly named therein, 542. 601 

Prerogative for the king to prefent, by 
creating the incumbent a bi/hop in Ire- 
land ^ but it muil be to the firfl avoidance, 

790 

Prefcription. 

Where a prefcription in a finglc perfon is 
good, - - 7* 

The plaintiff faith that the land was de- 
mifeable by copy in fee tail, or for life, 
l^c, and let to him in fee, and fo found, 
but never in tail ;judgment for the plaintiff, 
for that is the fubftance of this title, 

43 > 

The defendant intitulcth himfclf thereby as 
tenant to dig, and carry away in B. for 
necefTary ufe, thatis, what himfelf digs, 
not what is digged by a (Iranger, 435 

That every occupier, ^c, had ufed to repair 
the fences between, ijc. is too general; 
for fo is tenant at will, fufl'erancc, or a 
difl'eifor; for it ought to have been, that 
he, and all they, whofc eflate, ^r. but 
fuch prefcription in difcharge of tythes 
by occupiers is good, - 446 

For fhops m London to be a market-overt, 
mufl oe of the fame trade, and not in a 
back-ihop, - - 4S4 

Of a fair may be alledged generally, and 
not in any perfon, - 485 

To have common to his houfe, and twenty 
acres, if he hatha leifer parcel only, yet 
good : othcrwife, if ten acres were free- 
hold, and the reft copyhold : fo if part 
were copyhold an hundred years fince, 
iEd now is freehold, - 531 

To have common , the jury found the prefcrip- 
tion /r^x//, ^c, paying yearly a penny 
to the plaintiff: the plea not good, for 
the payment of the penny m parcel; 
otherwife, where one prefcription for the 
commoner, another for the lord, 546. 

593 
For a parfon to have land, part of the manor 

of Z>. in lieu of all ty the-wood w'thin the 

parifh, good, - 587. 599 

For a modus by the lord for himfelf and 

his tenants, and to have dtcimam garbam^ 



is good, but not decimas garhcrum^ fat 
one is temporal, and the otlier Ipiritual, 

S99- 7% 

The word garba may extend tp hay , 63 3 

To make the hay of the firft months into 
cocks, and to fet forth the tei;th to be 
difcharged for the latter months, good, 

66b 

In avowry for the diftrefs for rent, and not 
for the rent itfelf, not good, - 673 

For tythes, and feveral other things, where 
good, and where not, and where the 
prefcription is travcrfable, 702, 703 

For copyholders of a bilhop, in non dcciman- 
do, not good; otherwife for the farmers of 
the demefnes, - - 704 

Prefcription for toll- through, if good, 710, 
711 

To have common for an hundred fheep, 
the jury find for a hundred fheep, and 
fix cows, good ; otherwife if for one 
hundred and twenty, or more of the fame 
kind than he had alledged, 722, 723 

That the parfon holds an hundred acres of 
land in fatisfadlion of tvthes, and the 
proof is only for fixty, it i5 good, for the 
fubftance is proved, - 736 

Not obferveu in pleading. of it, not good, 

746 

Prefcription for a watcr-courfe, fanning by 
J, B, and C, if diverted in A, only, and 
Not guilty pleaded, a *uen, fac, from J. 
only is good ; otherwife if iffue upon the 
prefcription, - - 751 

For copyholders of a bifhop to be difcharged 
of ty the, good, - 784,785 

For paying tythes for dry cattle, where not 
good, - - 786 

Prefcription cannot be for a court baron, for 
it is incident to a manor, and cannot be 
holden without fuitors, but by writ be- 
fore the bailifl* and them : but a pre- 
fcription is good to hold plea above 408. 
l^c, and to diftrain for an amercement 
in any part of the manor, is ^ood by 
fome, contra- by others : but dillrefs of 
an under-tenant is not within the prefcrip- 
tion : adjudged for the plaintiff in reple- 
'uin, - - 79J 

For common pro omnibus equis^ ^c, extends 
to geldings, - - 72^ 

By a parfon for a way to carry his tythes 
to the parfonage-houfe, and faith he was 
feifed injure ecclejtue, good, and he fhall 
be intended to be xefident, . - 898 
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Prefentment 
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J^rcfentmcnt 



My one fvfco hath the third tarn, whofe in- 
cambent is deprived, and after reftored, 
an^ prefentation in the interim is merely 
void, and no turn : otherwlfe if deprived 
for incontinency, - - 6S7 

Prefentment according to a man's turn, is 
to one part of the advowfon, but by jpar- 
cenert or joint-tenants to one part of the 
ckorch, . . 638 

J. hath the firft fee, and B. the fecond, ^. 
his mm is ferved, B. his clerk is depri- 
ved, the bifhc^ without notice collates, 
J. grants in fee to the plaintifF, the 
church voids, the defendant in right of 
B. prefented ; judgment for the defend- 
ant ; for A. might have removed the 
bifliop's derk, for want of notice ; and 
becaufe he did not, it is as a ferving of 
his turn, and the defendant's title there- 
fore good, - - 811 

Precedent, 
And the want thereof a good argument. 

Privilege, 

For clerks to be foed in their own court, 
who (hall have the beneEt thereof, 7} i 

Privity 

Continues, if the leffce grants but part of the 
land, - - 633 

Proccfs, 

Returned by] one not fherifF, helped by 
appearance, - - 5^^ 

Prohibition. 5^^ Tythes. 

For what matter a prohibition lies, 71. 88 

'lo the court ecdcfiaftical, where it would 
make the party upon oath accufe or dif- 
cover himlclf, - - 201 

For tythes of com, and the parilhioncr 
fets forth a fetting out of his tythes in fa- 
tisfadtion, and a rcfufal of the parfon, it 
is good, • " ^^ 

Where, becaufe the fpiritual court would 
not iuffer the tenant of the land to plead 
to the right of incumbency, - 228 

Where he that is parfon of another parilh 
comes in prp inicrtje /uo, a prohibition 
Ucs, • • as I 



What is a fufficient caafc to grant a prohf- 
bition, - - 171 

Where a prohibition may iflue opon a fait 
for tythes of lands in cafiie, and out of 
what court, - - 393 

Without a furinife that the court chriiban 
refufeth the plea, no prohibition, 511 

A furmife that uketh away jurifdidioo, is 
traverfable, - - .^'Y- 

Except where a mcdut tUciiiumdi is in 
quefUon, - ^ - ihU. 

If one be fued in the ipirxtual court, and a 
plea pleaded which is triable at law, if 
they allow it, he may try it, and no pro- 
hibition after fentence, - 505 

For tythes, furmiiing the parfon came in by 
iimony, it is more proper for the fpi- 
ritual court, and lies not, - 642 

To the delegates, for beating a derk, whc^ 
there was ^od caufe, and good, 6c { 

Prohibition lies, if one wicneis for proof be 
rcfufed, - -^ 666 

What manner of proof is rcqinfite thereof, 

736 

Proof. 

Where a matter refb upon proof, how it 
muftbemade, - - 236 

Provifo. 

Where repugnant, and void, - 107 
Where it makes a condition, and where not. 

In a leafe for years, if the rent be arrear for 
a year, and demanded, and no di&reis 
there per totum tempus pntdidum^ then 
a re-entry, the condition is not brokca^ 
if a diftrefs there at any time of the year, 
although none the lafl day of the year, 

764 
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Siuare Impedit. 

Upon a recovery therein, any incumbent 
that cometh in pendenU fUuito^ Ihall be 
removed, - - 44> 45 

Although the biihop claimeth nodung but as 
ordinary, yet he ihall join in the qmarem* 
pedit^ - - ^5 

If that writ be within the ftatote of 4 E. 3. 

141. 207 

General^ 
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Genera], without mentioning that the queen 
had the advowfon in right of the dnchy 
o( Lancajter, - - 24X>> 24I 

By four, a releafe by one wis a bar only 
again ft him (elfv - - cx8 

The plaintiff may lay the prefentment m a 
grantee, and good, - « ibid. 

Whether two ulurpations do put the queen 
out of pofleffion, - - 519 

The plaintiff makes title by devife and 
affent of the executor* and f<uth not vir- 
tute Ugationis, yet j^ood, - 678 

To prefent to the hofpital* or pari(h>church 
of B, jgood in the disjun^ve, - 791 

Amendable for want of the word ad^ 119 

%/V/ Juris Clamat. 

The defendant pleads tern fore li^ationis* 

l^c, feifed in f«e, and found tenant in 

tail after pofTibility of iffue, lie. |Ood, 

, and the inducement of the traverfe is no 

forfeiture, - - 671 

^od Ei Deforceat 

Licth not upon a recovery by nihil dicii, 
but only upon recovery upon default, 
before appearance, - - 263 

^0 Warranto. 

It is not fufHcient, in a quo luarranto of li- 
berties, to derive an iutereft to a ilranger 
in them from the queen, without making 
title to himfelf ; for the writ is fuo war^^ 
ra«/0 he himfelf ufeth them, - 12c 

In ^que warran/o, there being a mif-trial, it 
was prayed, that the fqfiea might be cer- 
tified: but being againfl the queen, it 
was denied ; for if it fhould, the defend- 
ant might exemplify the verdidl, as duly 
tried, and it would be an evidence againft 
the queen, which (hall not be (imered, 

304, 305 



^dres. 

A formcdon was brought againft three, one 
being an infant, and judgment given by 
default ; if error, the court doubted, c i 

If a bargain and fale enrolled may be 
avoided by durefs of impnfonment, 88 

A fine is levied, and an indenture to lead 
the ufe thereof is afterwards executed, 
^Vi^rtf if good, - - 216 

If a copyholder can furrender his eftate to 
the grantee of the freehold to the ufe of 
the grantee, or if the grantee can grant 



it over to another, quaru - S52 

In an indidment where two counties are 
named, if good, quaere, - aj6 

If a recovery in an ajfumpfit be aUowable 
againft a debt upon a bond, quarts 454 

If the plamtiff may be nonluited, or a 
Titraxit entered after a general verdid» 
quarts - - 465 

A man bargains his trees, and lets the land 
to the bargainee, they are rejoined, and 
waftelieth. Sed quare^ • C22 

A leafe for vears rendering rent, and if 
arrear, ana diftreis taken, and not re* 
deemed within fix weeks, then a re-entrv* 
if a redemption by nfkvin be within 
the intent of the condition, quan, 805* 
8g6 

If an affignment of rent be a bar in 
dower out of the (ame lands, qu^en, 842 

If iifue in tail be bound by a feiznre m 
recufancy, if death before fatu&fiion <^ 
twenty pound /Itr men/tm, qiutreg 846 

If a final judgment can be ^ven in a »«- 
iivo hahendQt if the plaintiff be nodfilic 
before declaration, quart, - 85 1 

A leafe for twent^*one yean, if he live io 
long, and cootmue in the lefi^'s iervices 
the leflbr dies; if the leafe be determinfld^ 
quare, - - 643 

If a releafe before condition broken de- 
ftroy a future ufe, qtuerg, • 86^ 

If a releafe to the bail difcharge the prin- 
cipal, quttre, - 890 

Rent, to whom it belongs, « -279 



R. 

Receipt 

Of the wife for feint pleadino^ in the baron 
without a new declaration, becaufe party ; 
odierwife of him in rever£on, • 826 

^ Recital. 

There being a leafe in efft, and a new ' 
leafe taken from the king, where the firft 
muft be recited, • ^^19 

Recognizance, 

Of what perfons a recognizance may be 
taken, - • - 187 

Who 
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Who may take recognizance; who by 
common law, and who by cuitom^ 187 

If a recognizance be not iealed with two 
feals, it is void as a recognisance, but 
debt lies on it, as an ebligiidon, -494 

Recognizance may be afligrifcd to the terre- 
tenant to dilchurge-liis land, but not \o a 
ftranger, - - - -55^ 

To the chamberlain of Zc«</o9», ^bfy thecuf- 
tom for orphanagc-modcy, is fuabFc in 
common pleas^ - - 682 

Records 

Where a bargain and fale (hall be faid a 
. matter of record> or only a thing re- 
' corded, ' .' • - 88 

The whole needs not to, be recited in /cire 
faciqSi - - 817 

Recital of part is fuiEcieDt, where it is but 
convey^e to the ailion, - 877 

• Recovery.; 

^Where k recovery of damige» in an af- 

t' fumpfit (hall be a good bar in debt apon 

'" an obK^tion for the {i^mo matter, 240 

•By tenant in tail for a 4Hie^ levied, and a 

"renderiki fe\:, is vx> bar co him in remain- 

del- in fee; for by the rLoder a new eftate 

is gottrii, and tiie recompence Ihall go to 

the new eilate, - - 828 

t 

Recufancy. 

A termor was cjilnw'ed upon the flatute of 
rccufinry, wlierehy his term was forfeit- 
ed, and fold by the lord treafurer and 
b.iron>, and then the butrawry was re- 
verfed : adjudged the termor Ihould have 
hi.'i term again ; otherwife if a (hcrifF 
fells a term upon an execution, there the 
party (hall be reftored only to the money, 

278 

The king (hall have the nvo parts forfeited 
as a nQii:ine pccna^, and they (hall not go in 
fatisfa^on of twenty pounds by the 
month, - - 845 

Recufant tenant ih tgil, two parts are 
feizcdy and he dies before fatisfadion of 
t^'enty pounds /rr mcnjcniy if good againft 
the iitue, qu^re, - - ihiJ. 

Refufal of a Clerk, 

Jf the bifhop once refufe a clerk for in- 
fuflioiency, he cannot accept him after- 
^ardt, • " - • 27 



Where the bi(hop may refufe a' dcrk for 
want of his letters miffi*vcy and orders. 

Relation. 

Where the words ut pnrftrtur fhall have 

relation, as to make all matter to relate 

^ to that mentioned before, - 247 

^yhere a relation fliall be to the thing aod 
cUi^e precedent, - 2S6 



Releafe. 

Where a releafe of errors, or of otber 

• things, by the common vouchee (hall 

bar, - - 2, 3 

The lord grants the freehold of a copyhold 
to y.S, z copyholder in pofieilion releafcs 
to the grantee all his right, the copy- 
hold is not extin^, - 21 

By an executor of an accompt, it is not 

. aiffets, becaufe not certain what he (hall 
recover ; otherwife if certain, - 43 

What fort of releafe to tenant at will may 
.increafe his eftate, - - 268 

A rcleife between parties awarded by arbi- 
trators, - - 54 

Where "a releafe by one (hall not bar an- 
other, who hath joint interefl in a pre- 
fentation, - - 518 

Of all his right by conufce to a terre-tenant 
before execution fued is void ; for the per* 
fon only is the debtor, and the land in re- 
fpeft of the perfon, - 40-552 

Of actions and demands to a bail, is uo 
difcharge of the recognizance before judg- 
ment and default, - - 580 

Releafe of common in part, extinguifheth 
the whole, - - C90 

Releafe of a procheim avoidance good if 
full ; not if void, - - 600 

Releafe by one, where fix bring error, no 
bar, - - 649 

By an infant executor without conlider- 
ation, void, : - 661 

Excepting one bond, all fuits and a6tions 
touching it are excepted, and the relcaie 
being pleaded generally, and a deed pro- 
duced with an exception, the plaiotif 
may plead ncn efi faflum^ - 726 

Found by a jury upon fight of a copy only, 
to defend a pofTefilon good, - 863 

To the bail, if it difcharge the principal, 
qu*ire, - - 890 

Of all adions, not good before the day of 
payment, - : ^07 
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tf the baron of a legacy to the feme after 
a divorce cau/d adulferiig good to extin- 
guifliit, - - 908 

Relief. 

Pebt lies for it againft the heir's executor, 

for the heir could not wage his la.v, 883 

Acceptance of rent, no bar thereof, 885 

Remainder. 

What fhall be faid a remainder certain, 
what not, - - 269 

Contingent dellroyed by feoffment and 
warranty, - - 453 

Tenant for life, remainder m fee, have 
but one eftate, and the execution of one 
eilate is an execution of the other, 504 

Tenant in capite aliens for life, the re- 
mainder in fee, but one fine is due, ibid. 

{Remainder to the ufe of fuch iifue as he fhall 
beget on M. and reputed his ifTue, though 
unlawfully begotten, is void to his bailard, 

{{ut a remainder to a reputed fon in ejje is 
good, - - ibid. 

Remainder contingent is deftroycd by feoff- 
ment and fine, - - 630 

Remainder devefted out of the king with- 
out office or monftrans de droits by per- 
forming a condition, - - 641 

Rent. 

Where it is refervcd to the queen, payable 
at the receipt of the exchequer at Weft- 
minjlery and the queen .grants the rcver- 
iion, the rent ought to be tendered upon 
the land, - - 462 

J£very rent referved to the queen, ought to 
be paid at the receipt of the exchequer, 
or to the receiver of the county, though 
no place be mentioned, - ibid, 

Jlent payable out of the land ought to be 
demanded, - - 536 

Rent may be referved upon a bargain and 
fale enrolled, - - 595 

Rent referved upon a leafe of freehold and 
copyhold, iifue th out of both, and gran- 
tee of the rcvcrfion (though they veft at 
feveral times) may bring debt, and de- 
clare upon al Jthe matter, 606. 622 

Rent arrear at the four ufual feafls, wiK, the 
Annunciation 9 isff . and declares fro uno 
anno integro, /ciL a fefio An, 40. ufqut 
f0um An.jLi. a r«rc, nor good* fwi ex- 



cluded the firft feaft, and v/que the hft, 

702 

Granted to two during the life of J, S. ta 
his ufe, they die, the rent is vefted in 
y. S, by zy. Hen, 2, o/U/es, - 721 

Rent, granted to baron and feme for theif 
lives, is arrear ; baron dies, arrear again ; 
feme dies intefhte, adminifbator brings 
debt for both, and good: for all fur- 
vived to the feme, - - 70I 

Upon a leafe for years, payable arnioaflf'- 
during the term to the leflbr or his fuc- 
ccffors, expounded in the copulativie, 832 

Reparation 

Of the church, occupier of laiid in the 
parilh muft contribute thereto, although 
he live in another ; but if he lets the land, 
his farmor fhall pay , and the qnandty of 
the land is inquirable in the court chrif- 
tian, - - . 659. 843 

Reputation. See Manor* 

Repleader. 

A man avows for rent, and maKes title as 
heir of R. 'videlicet, fon of the daughter 
of ^. for rent arrear after the death of 
A. ; and becaufe he made title as heir of 
R, and avows for rent after the* death of 
A. which cannot be, they were awarded 
to replead, - - 24 

A good difference, where a repleader ought 
to be awarded, - - ' 540 

Repleader after a verdiA, Ne/a, - 883 

Repleader awarded upon an Ktue ill-joined, 

886 

Replevin. 

* 

The defendant pleaded, that the property 
iempon captionis was in another, and 
good, - . '473 

Replenjin after iffue, one of the defendants 
died, idle writ is good againft' the other, 

- . 574» 57$ • 

Aud counts of the taking apud u, without 

alledgmg any certain place, not good^ 

896 
Replication, 

De injuria fua propria, where good, and 
where not ; an excellent difference taken 
therein, - - * 540 

Replication, though illj^ yet judgment for 
the plaintiff, - - - 815 

Replication to an ill bar m^lkes it good, 82? 

WhicH 
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Vnuch Buuntains a lawful (ahi in fee in the 
kflbr, and traverreth that which deftroys 
it» isgood> . - 8^1 

Divers exceptions taken to it, but dif- 
allowed, - • 889. 890 

Replication helped by the rejoinder, 918 

Where the dying fcifed, and not the dc- 
fcent, is traverfable, • 29, 30 

Requeft. 

In tjfmmffit the plaintiff declares, that he 
had expended for the defendant 25 1. 
wluch (he promifed to repay, the pbunti£r 
snoft alledge the day and place of the re- 
queft, - . 74 

The condition of a bond was to aflure cer- 
tain land, and opon refufal thereof, and 
lequeft made to have lool. the obligor 
may reqneft at anv time • 136 

Where reqoeft muft be proved, and the fub- 
ftance to a matter, - 201 

Where a requeft is reqaidte, where not, 

229 

Where two things are laid, and a reqitifitus 
to the firfi, with a day and place, and 
cmly fimUttr reqmifiius to the fecond, 
witAout any day and place, (hall be 
good, - 240 

Reqneft not neceflary, where a duty main- 
tmramnt, - - 548. 72 1 

RefcctiS. 

Retnmed by the (heri£F upon an arreft upon 
a mean procefs, not good in an adtion for 
the cfcapej yet a judgment cited there 
14. 7«Mi to the conuary, - 868 

JUffShs returned by the (hcriff is traver- 



fable. 
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affirmed, the common pleas may avaid 
reHitttdon, - * 372 

Reftitution of pofleffion awarded upon an 
AJJidaniit in a *ui Uucd remtvtndm npon 
(uch fuggefHon, - • 465 

Retraxit^ 
If it may be entered after a general verdid. 

Or mdlU prtfequi agunH one defendant aner 
judgment againft both, difthargeth bodi, 
and the judgment void againft both, 762 

Return of the ShcriflF. ^^Travcrfc 

Procefs being fnmmons upon the goodi, 
what fort of return by the iheriff mnft 
be made, . - 50 

Where an execution once executed, though 
the writ not returned by the (heri£F, (hall 
be good and pleadable by the party, 
againft zny /cirifaciAt npon it after, 237 

A return by a (hcriff or others after thcjr 
are out of their office is vend, - 31s 

Returns of a vimire /ac. in a meHttatt 
linnsr, not appearing who were mJwu, 
and who dtmmtus^ aided as a mif-renra 
byi8.££K. - . 841 

By the ^eri^T r^^ar returned upon an arr^ 
upon a mean proceft, not good in aa 
aaion for the eicape; yet a jodgmoit 
cited there lA.ymcwi to the contrary, 

868 

Return by the (heriff upon A/cirgftciMs to 
terre-tenants not uaveriable ; but die 
plaindff may take execution, • 871 

Revocation. 
AuihoFTty cannot furvive, but an intcrcft 
may,^ - - 85^ 



Of le(s rent by a college, void by 18. £/rK. 

826 

Rcflitutton. See Rccufanf y. 

Where though a term be fold that is 
forfeited upon an outlawry, the party 
(hall, upon the rererfal of the outlawry- • 
be rellored to his term, or only to the 
money, • . 228 

In a 'uitSfTKam^ upon fatis^dion made, the 
party (hall have a writ of reMtndon for 
his cattle, - . 162 

In an attaint in the common pleas, upon a 
\ crdift in the kiflg*s bench, an execution 
upon Uat Tcrdi^, if the verdift be dii* 



s. 

Sale. 

In pleading a fale in market-overt, no need 
to alledge toll, - - 485 

Scire Facias, 
What matter one may plead on %Jartfaci§s% 

Where an execution on a judgment, there 
being a writ of error brought, and the 

judgmcflt 
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judgment affirmed, (hall be taken out 
without a fcire facias, thoogh a year 
after jodgnent given, - - 416 

After a fine or recovery reverfed between 
the parties to the record, the party that 
reverfed cannot enter tUl a fcin facias 
be filed againft the terre-tenant, or two 
mhiU returned, - ^^72 

k fcire facias^ in the queen's name, agamft 
J.UX2L debt that came unto her by the 
attsunder of 7* 5. if maintainable, 3*5 

Upon a ftatute, agiunft whom it muft be 
brought, and what Is a good bar in it, 

506 

A fcire facias againft the m^pcmors of 
B, they pleaded he was dead the day of the 
judgment given ; and good, becaufc they 
cannot have a writ of error to reverie 
the judgment, - 199 

Againft executors, to have execution Je bonis 
pr^priis, when to be awarded, 530 

Scire facias againft an adminiftratrix to 
have execution, (he pleads nulla bona aua 
fuerunt intefiati tempore mortis fu^, or. 
nee babuit die impetrationis bre*oist nee 
unauam pojtea : no good plea ; fort one 
judgment cannot be anfwered without ano- 
ther, and perhaps (he hath paid debts 
upon fpecialties or ftatutes, ^ 575 

Scire facias, upon a judgment againft the 
father, fued againft the heir and terre- 
tenants, without fuing one againft heir 
firft, it good, - ^9^ 

Seal. 

"Where two men may feal with one feal, 

246 

Seizure^ 

May be of an heriot-fervice, 32 

Sheriff; 

Upon a capias direfb his warrant to a bai- 
liflFof a liberty, who arrefted the party, 
and the ftieriff returns non ejt inventus, 
adlion upon the cafe lies againft the ihe- 
rifF, - - 730 

After arreft, and bail taken, he plea4s 
languidus, ^c. finable by the court, but 
the party hath no remedy, - 852 

If an zdion lies againft him for not return- 
ing a capias utiagat, or an amercement 
only for the contempt; adjourntd^ 87 

Simony. See Pardon. 
The parfon being f ck, the father (the fon 
bemg prefcnt) contra£Ud with the pa« 



tron for the next avoidance for toot. 
this not fimony ; for the father is bonnd 
to provide for the fon ; but if the father 
himfelf had contracted for a benefice, to 
the intent another fhoold prefenc him, 
that is fimony, - 685 

Simony, what it is. Contrad fimoniacal, 
although the grant be utterly void, yet 
if a prefentmcnt thereupon, it is fimony ; 
and when the fpiritual court hath fen- 
tenced it, this court will give credit 
thereunto, - 788, 789 

Statute. 

Where a thing, though void as a ftatote^ 
yet ihall be uken good as an obligation. 

Statute-merchant muft be fe^ed with two 
pieces, otherwife not good» - 47a 

Statute ftaple, - ^kf. 

Statute prohibiting a thing, and no penalty 
limited, the of^nder may be indiaed fat 
a contempt againft that ftatute, 655 

Statutes penal, and fuits Ufon them, muft 
be by ori^^inal or information, and 
sot by plamt; as upon 5. E/iz, for 
Uade, - . 544 

Statutes. Hen. 3. 

Magna Chart a, cap. i. A man may pre* 
fcribe to hold a leet oftener, and at other 
times than are mentioned in that fbtutet 
becaufe it is in the affirmative, 12; 

Of Marlbridge, cap. 15. of diftrefs in the 
king*s highway, is intended for rents 
or fervices, and not for toll, or fuch 
things whereof no difbrefs can be but in 
the king's highway, - 710 

Weft. 2. cap. 5. 13. Edw. 1. 
The queen (hall not recover damages in a 

quare impedit by that Itatute, 162 

A plenarty within that ftatute muft be ex 

prseftntatione, ex non coilatione, 207, S08 

Weft. 2. cap. 12. 
Damages increafed againft abettors by that 
ftatute, - • 223 

De Mercatoribus^ 13. Edw. i. 
If a ftatute hath but one feal, it is void by 
that a6l, and alfo as an obligation, 3x9 

Of Winlon^ 13. Edw. 1. and 
27. EUz. 

Upon thofc ftatutes, the fervant, if he be 
|x>bbed> muft be fwom, and not the ma(^ 
ter, - .. J42 

If 
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t( t robt)eiy be. committed in the morning 
beiore day, or in the evening after day, 
when men nib to travel, the hundred is 
liable; otherwirc, if at midnight or after, 

270 

If an houfe be robbed in the day, the hun- 
dred not liable, becaufe not done to the 
pfrfon, - - 75; 

jfnicuJi Cleri ; 9. Edtv. 2. caf. I. i6ia\ 

12. EJw. 2. Siai. Ebor. cap. 5. 

That ftatute extends not to coroners, 703, 

704 
The original writ ought to have the (hcriff's 

name to the return, but the defendant 

ihall take no advanuge after appearance 

of fuch mifprifion, - 3*°' 7^7 

E. 3. 36. £.3. cap. 15. 

A declaration in Englijh, in an inferior 
court, is void by that aft, - 85 

Upon 2. £. 3. cap. 2. The ihcriff needs 
not be in perfon to remove a force, 294 

Of 50. E. 3. cap. 4. is intended where 
the confuludon is granted upon exami- 
nation of the matter, and not for infuffi- 
cicncy of die proceedings, - 736 

Rich. 2. 

9. Rich, 2. cap, 3. of error, by the rever- 
fioner, - - 509 

Hen. 6. 

S. Hen, 6. Indiftmcnt thereupon qualhed 
for want of a^ tunc cxifttnt. t!>c. 754 

Itmay beof aclofe, - 458 

Void for want of manu/orfi, . - 171 

Indidtment thereupon qualhed for mif- recital, 

307 

Aids faults per 'uitium fcriptoris^ or by the 
clerk's negligence ; and extends to re- 
cords of other courts not removed by 
error, as that was in Ip/wicb, 435 

After a certiorari reftitution awarded ; a 
difference between a£ls judicial and mini- 
ilerial ; thefe are void, the other erro- 
neous only, - 915, 916 

23. Hen, 6. The marfhal of the king's 
bench within that aft, - 66 

The mayor of a corporation is within that 
aft, - - 76 

Whether an ajumpfit is as weil included as 
a bond, - - 199 

If the defendant die after execution award- 
ed, and before it be ferved, it may be 
fcrved u; on hib goods in the hands of the 
executor, - - iSi 



The ilatote well explained^ • 624 

It extends not to bonds of appearance upoo 
an attachment out 6f the court of reqoeftsi 

646, 647 

A bond for appearance taken out of tk 
county (although by durefs) not widiii 
that aft, becaufe not within the iheriff't 
cuftody, - - 746 

An excellent and learned expLmatkm of it, 

808. 8ca 

Ed. 4. 

8. EJ. 4. cap. 2. of liveries, an in/bmu- 
don lies thereupon in the exchequer, 326 

Rich. 3. 

Debt upon i. ^.3. cap. 3. for taking his 

goods before convidUon or attainder« 

contra formam ftntuti, and demands the 

double value, it lieth, - 749 

Hen. 7. 

3. Hen. 7. cap. 10. Damages given there- 
by, although none recoverable io the 
firft aftion, being 2iformed9n^ 617 

II. Hen. 7. cap. 20« Baron and feme copy-" 
holders in fee, the baron parchafetfa the 
freehold to them in tail ; the baron dies, 
having ifiue, the feme fuffers a commoB 
recovery ; the heir may enter by that 
ftatute, - .24 

Pi jointurefs takes a fecond hufband, and 
they convey to C. and his heirs, haha- 
dum to him and his heirs, to the ale of 
him and his heirs, for the life of his wifie 
only ; adjudged a forfeiture within that 
aft, . - . . - ^3» 

A woman being a jointurefs makes a lede 
for life, it is a difcontinuance and forfei* 
ture within this ilatute, although withoot 
warranty, * - - • 515 

This ilatute largely exponndedj 5:4 

Hen. 8. 

7. Hen, 8. and 2t. H. 8. In an avowry fo^ 
eftray, if the defendant hath returned 
he (hall have cofts and damages by diofe 
flatutes, as well as for amercements ii 
leets, and for heriots, although not 
tioned in thofe afts, - 257. 3 

2 1 . Hen .$,cap,^. Adminiflration committ 
may be revoked, notwithftanding titf 
ftatute, - . 1^ 

21. Hen. 8. cap. 6. of mortuaries, a prohi- 
bition granted thereapon^ - 15I 

2 1 . Hen,o. cap. 13. Twbparfons of a chorck 
each having the entive cure, and bod of 
8 1. per attttmrn value, one dies, and the 

other 
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Other IS prefentcd, this is a plurality 
within that a6l, - 3 5 ' • 35 3 ' 

The queen may retain a chaplain to have 
a plurality by parol within that a£t> 424 

That ftatute is a general law, - 601 

I Eight poutTds per annum fhall be according 
• to the true value within that a£l, 853 
A countefs retains two chaplains, and after 
that a third, who obtains a difpenfation 
' before the firft two were advanced : the 
difpenfation is not good within that fla- 
tute ; adjudged upon error brought, and 
the former judgment affirmed, 723.839 

What is a dignity within that ad, to war- 
rant a non-refidence, - 663 

23. Hen. 8. cap. 15. Debt lies in the king's 
bench for 16s. cofts, recovered in an 
inferior court upon a non-fuit by this 
flatute, - - 96 

The defendant fhall have coils upon that 
ad, upon a fpecial verdid, as well as 
upon a general verdid, - 465 

An executor defendant fhall have colts, 
but, if plaintilF, fhall pay none by this 
flatute, - - 503 

25. Hen, 8. cap. 19. of appeals, well ex- 
plained, - • 571 

By that flatute the ^ueen may thereby grant 
a commendam without the archbifhop, 

601 

27. Hen.S, cap. 10. Thatflatute transfers 
a rent-charge to ce^uy que u/e, 721 

27- Hen. 8. cap. 24. of refumptions, how 
far it extends ; it includes the fuccefTor, 
although not named, - 513 

^z.Hen.S.cap.y. of tithes, well explained, 
where an adion may be brought for 
detaining them, - 607 

^z.'ffen. 8. cap»g. What ad is maintenance 
by that fhttute, - 7}S 

32. Hen. 8. cap. 28. and i. Eiiz. mufl be 
underftood of lands ufually demifed, and 
the ancient rent referved ; an explanation 
of them, - - 875 

32. Hen. S.cap. 30. and 18. Eiiz. cap. 14. 
What is helped after verdid by thofe fta. 
tutes, - 204. 227. 703, 704 

Where thofe flatutes extend to help a mat- 
ter that is brought within the compafs of 
^ ' another flatute, and, in truth, is not, 

. ^S7 

What fort of venire is aided by the flatute 

of Jeofatiif • - ibid. 

What f}udl be faid an infufhcient iflbe, to be 

helped by thofe flatutes, - 259 

Where, if the venire and fpanel beinz 

wanting, but the diftringas jurats and 



panel annexed to it remaining, ih^l/ btf 
helped by thofe flatutes, z^^ 

Where a verdid taken after the party is 
nonfuit, 2s fuch a verdid as to help 
a matter within thofe flatutes, a i 2 

Where an in<}ueil of damages is fofficienc 
within thole ftatutes, - ibi^^ 

Where a *venire facias not returnable, or 
returnable upon a wrong day, fhall be 
aided by thofe ilatutes, - 412 

See much more matter upon this fubjed ia 
Fen, Fac. and Fi/ne. 

32. Hen. 8. cap. 34. LefTcc for years cove- 
nants to repair the houfe during the term* 
and after aiSgns over his eflate, covenant 
lies againfl the afCgnee, although not 
named within this flatute ; otherwife, if 
it were to build a new houfe, /^t^j 

32. Hen, 8. cap. 34. extends not to cove- 
nants upon eftates in fee, or in tail, but 
only for life, or years. 457 

32. Hen, 8. cap, 37. J. feifed of land ia 
fee, grants a rent-charge for life, and 
after infeoffeth B. who made a leafe to 
C. for twenty-one years ; which expiring, 
B* leafeth for three years to Another, upon 
whom the diflrefs was taken : the que^Hon 
was. If, for the rent incurred during 
the term, he may diftrain after the ex- 
piration upon him in the reverfion : two 
againil two, and fo it was adjourned, 

332* 333- 547 

32. Heu, 8. cap. 38. A prohibition is not to be 

granted within that ad, except it be within 
the Levitical degrees, as in that cafe it 
was not ; for he married his wife's filler's 
daughter, although degrees more remote 
are forbidden, - 228 

33. Hen. 9. cap, 6. A dag is a hand-gun 
within that flatute, - 822 

33. Hen. 8. cap. 16. for buying worflcd 
yam in N. not being a weaver, made 
perpetual by i. Ediv. 6. cap^6. an in* 
formation thereupon contra for mam flat uti, 
and good, becaufe no new addition or 
alteration ; otherwife, if one ad depends 
upon the other ; but it was quafhed, be- 
caufe not fhewn to be fpun upon the rock, 

750 

34. Hen, 8. cap. 5. If grantee of a rent to hint 
. and his heL-s for the life of y. S. m2Ly 

devife it by that ad : two againfl two, 
and adjourned ; but for the arrears du- 
ring the life of y. S. diftrefs may be by 
32. Hen. 8. cap, 37. - 805 

34. Hen. 8. cap, 20. If a fine bars the iifue, 
i^are, - 595 

34* Wm. 
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)4. Bett. i. cap. ai. of confimuuionsj well 
explained^ - 519 

5{. Hen.^.caf. 17. An iofbrmatioo there- 
apon for not tencing coppices, upon feveral 
exteptiont taken, and over-rufedt 117 

37. Hm, 8. caf, 12. A houfe in London^ 

' part of the pofleflions of a priory that 

wa« difcharged, yet, by that ad, (hall 

pay tithes, - 276 

37. UtH. 8. caf. 7. A bachelor of law may 
be a CommifTary to grant adminiftration 
by that aft, - 314, 315 

37. Hen. 8. ^/. 21. That ftatute extends 
only to union of churches that are under 
the annual value of eight pounds ; and 
both the churches there beinff above that 
value, it Was an union by uie common- 
law. - - 500, 501 

j8. Hen 9. or, rather, 28. Hen, 8. cap, 3. 
HvTor lies in the kin^*s bench, for an er- 
roneous judgment given in DciA. in an 
gjiBioneJirmie, - 104- 

Edw. 6. 

I. Fdtv. 6. ffl/. 14. Lcffec for eighty years 
takes a fecond leafe for ninety years, to 
begin after the.fir^ and devifes all his 
Icafes to y. S. paying yearly five pounds to 
an abbot. Sec. and five pounds to a prieil, 
to fing, &c. and that his fon Ihould have 
the letting of the land5, all continued 
until I. Edtw, 6. the firfl leafe ended 
34. Eiiz. the fecond leafe is not within 
I. Edw. 6. becaufe not then begun, and 
nothing is given to the king but the two 
five pounds, - - 799 

The queen (hall have no more by that ila- 
tttte but what is appointed for mainte- 
nance of the o^it. - 449 

2' Edw. 6. cap. 14. If land be overflowed 
with water, and after gained by induflry, 
tithes ihall be paid thereof, and fo if full 
of thorns and bufhes, and grubbed up, 
and made meadow, or arable : but other- 
wife, if merely barren, and improved by 
foldage, or other induftrious means, 47 j 

Debt lies at the common-law for the treble 
value within that a6t, - 608 

Not guilty, a good iffue therein upon debt, 
but it lies only for the pany grieved, and 
not for the kin^t - 621 

Debt thereupon ror the treble value, not 
guiltjt a good plea, and ifTue for it is a 
mal-feafance, and no nonfeafance, 766 

5. hd^v. 6. cap. 4. Striking in St. BamC% 
Cifurch-jctrd is within that adt, 224 



For dramne his dagger in the cimrch of 
B. ag^intt J. S. and iaith not to die 
intent to finke him, not good, nor fina* 
ble at the common law, - 251 

^.Edny.6. cap. 16. Touching the office of 
cuftomer of London, with a bond to )pct* 
form covenants, although fome be goo^t. 
and others unlawful, yet the bond is 
abfolutely void by that a£l, - 529 

Philip and Afary. 
X. Ednu. 2. Philip and Mcny, cap. 12. 
Three diilrained iheep, and impounded 
them in pomids in three feveral hundreds, 
there ihall be but one five pounds agaiol 
them all, and but one forty ihilfings nt- 
bled i for it ia but one o£fimce in aO» 

For difbefs in S. and- driven into IT. «». 
fac. mud be from both counties, 646 

Slueen EUzabitb. 

I. EUz. cap. 4* A grant of prwcheim vtM» 
ance by a bifhop is void by that id 
againft the fucceftor, - 207 

An archdeacon having a parfoiu^ appro* 
priate, leu parcel for fifty years, the 
mfhop, patron, and the dean and chapter, 
confirm it, not within the fiatme, for 
no parcel of the pofleffion of the bi- 
fhopric, and an aflent onl v : othemife if 
difleifed, and confirms to the diffieifer, 410 

A grant of an advowfon by a iMfhop ror 
twenty-one years, and confirmed by the 
dean and chapter, is void againft the 
queen and fucceflbr b^ that z&, bat good 
againfl the grantor himfelf, 690, 691 

i.Eliz. cap. 12. and 19* touching pay- 
ment of cuiloms, well explained, 534 

5. Eli%. cap, 9. In an indiftment apoodttt 
fiatute, it muft be dire^y mlledgedthat 
he was fwom, - - loj 

Upon that llatute he ought to (hew in what 
matter he fwore faliely, and in what 



a6Uon, and it mnft be in the fiune < 
ty where the oath was, - 137 

An indidment quaihed, and that it was 
falio 13 corruptive depo/ngre, bat not «•• 
Ittntarii, although the indidment coodi* 
dedfo, - - 147 

An indidbnent quaihed becaufe not ex- 
amined as a witneis between parties, nor 
in perpituam rei mtmoriam^ - \ijL 

If coib may be 'given to the defieadflC 
upon the ibitute 21. Hgn. 8. ^junt, iff 

If die perjury be alled^ed in a matter not 
concerning the caafe m qoeflion, it is oiC 

riTiiifhifrf 
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punifliable^ and a man (hall aot be pu- 
niOied as a perjurer by an innuinJo, 4x8 

A bill of debt lies for the party grieved, 
upon that flatute, by the adt of 18. Eliz, 
cap, 5. and he is not inforced to fue by 
information or original, 434. 

If a proccfs be ferved upon a fcmc-covert 
as a witnefs, and charges tendered, if 
fhe appear not, an adion lies againil her 
hufband, and her, for (he is within the 
(latute, and the tender muH be made to 
her, - - 130, 131 

Perjuiy in a leet, not punifhable thereby ; 
but good caufe of an adion of fcandal 
for words, - - 709 

Indidment thereupon for a falfe depofition 
in chancery, not good, if not touching 
the caufe, - - 428 

A bill of debt lies thereupon for the party 
grieved, but for an informer by infor- 
mation or original, - 434 

5. Elix, cap. 14. ]ndi£lment thereupon 
cannot be at the feifions of the peace, 
but it muft be before the juftices of oyer 
and terminer t and juilices of aflifc, 87 

5. Eliz, cap, 23. That Hatute is to be in- 
tended not only of excommunication for 
criminal caufes, but for legacies, probate 
of wills, tithes, or other caufe there, 144 

This ftatute and 2. Ediv. 6. cap. 13. very 
well commented upon, 741, 742 

8. Eliz. cap. 2. An adminiftrator plaintiff 
ihall not pay cofts within that ilatute, if 
nonfuited, - 61 

What arred (hall be faid within this flatute 
for arrefting one in the name of another, 

236 

13. Eliz. cap, c. Fraudulent deeds of goods 
void againlt creditors, and the donors 
died in law poflefTed of them, and always 
aiTets, - - 810 

23. Eliz. cap, 8. That Ibtute doth not 
make a ?ood contract void, but only fuch 
as are uluriou^l ; and if one contrafb to 
have twenty pounds for an hundred pounds, 
and takes nothing, he is not puniihable ; 
otherwife, if he take but a (hilling, there 
he (hall render for the whole contraft, 20 

One gave five hundred fixty and fix pounds 
for an annuity of one hundred and twenty 
pounds per an ft urn ; this is no ufury, al- 

' though it be fecured aifo by land of an 
hundred pounds per annum : fee other dif- 
ferences there, where a communication 
corrupt, and where not, - 27 

In an information upon that (latute, fam pro 
Jemino rege^ quhm pro feip/o, although 
the attorney -general enters a ntn 'vultpro- 
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fequi, that is n6 bar to the informer ; 
and fo, if the informer be nonfuited, 
that is no bar to the king. See more itt 
Ufury, - : 138 

13. Eliz. cap. 8. If a minifter read the 
articles according to that ilatute in this 
manner, viz. I give my confent unto 
them fo far forth as they agree with the 
word of God, that is not good ; for ic 
ought to be abfolute, - 252 

For not reading the articles the benefice is 
void to all intents, notwiihilanding an 
appeal depending, - 680 

13. Eliz, cap, 20. By that flatute the par- 
fon ought to be abfent eighty days, et 
ultra, - - - 80 

By that (latute he mufl abfcnt himrclf for 
a month voluntary ; for if by rcllrainc, 
it is out of the (latute, - 100 

That Ilatute and 18. Eltz, are general laws, 

816 

If a grant of the avoidance by a dean and 
chapter bind the fucccfTor by that ad, 

44« 

i8. Eliz, cap, 2, for confirmation of pa- 
tents, revives not a void grant prece- 
dent, - - - 808 

18. Eliz. cap, 14. aids where no writ, but 
not if a bad one, - - yz'z 

18. Eliz, cap, 4. aideih no purchafer but 
fuch as come in for valuable confideration, 
and not upon marriage or the like, 445 

27. Eliz. cap,g. Two hundredors only nc- 
cefTary, - - - a^o 

27. Kltz. cap. 8. An adminiflrator mar 
maintain a writ of error upon that (latute, 
upon a judgment given \vifcandalis mag- 
naium, although not therein named, and 
although execution were fucd by elegit^ 
becaufc privy to the record, «nd the for«- 
mer execution may after be avoided, 294 

27. bliz, cap, 13. By that (btute i; trie 
fervant be robbed, he only ought to he 
fworn, and not the tnafler, 142 

28, and 29. Eliz. cap. 4. Cities and cor- 
porations may, by the pronjifo in that a<^, 
take above twelve in the pound, for fcr- 
ving executions upon judgments out cf 
other courts as wed as uoiii liicii own 
courts, - - 263 

What foes are due unto the fkerifF; and 
what remedy he hath for them, 335. 654 

31. Eliz, cap. 3. If the defendant be not 
fummoned at the church door, although - 
the fhcriff returns him fummoned, where- 
by he lofes by default, whether he can 
aver againd the rciUrn, or be put to his 
a6Uon upon the cafe, « ^^ ^ 

f< in 
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In a, writ of dowct of lands in one county » 
the fummons may be made at the pariih- 
charch-porch in another county, 4.72 

3 1 . Eiiz caf,6, Sti Simony. Simony pro- 
perly triaole in the (piritual coon, 942 

Sunday. 

That a fair was holden evCry twenty-ninth 

of Anguft without excepting that it be 

Sunday, may be good, for the fale then 

is not void, - - 485 

Steward 

Of the king's manor appointed by the au- 
ditor, or fnrveyor, is not good, for they 
have no fuch autiiority, - 699 

Steward in a reputed authority-, mny do 
things of ncccfiity, as adn-.itta:iccs or 
prefcntme.'its of nuifances, but not acls 
voluntaiy, as grants, or if he diminifh 
tllw* ancient rcn:s, - 699 

Surplufage. 
Vrhcrc Airplufage (hall not abate a writ of 
right, - - 231 

Surrender. 

A ftcward having authority ad exequcndum ftr 
fif'vel juj^cienian i/cputatum/iiumyXtid\:,t\ji, 
his deputy to t^ke a I'urrendcr ab(blute, 
l3 uherius ad facienditm tjf txequendutn 
quaniufn ia je efl^ and he takes it upon 
condidon, i: is good by the lall words, 

48 
% hat fhall be faid lo be a good furrendcr, 

68 

"Where words and agreement bctv,een ftran- 

gcrs cannot amount to a furrendcr or leafe, 

excellent matter, - 173. 302 

What fort of words arc fallicicnt to cx- 

tinguifn and drown an edate of freehold, 

260 

Whether tha joining of tenant for life with 

the reverucncr in a fine, be a furrendcr 

of the eilate for life, and how it operates, 

284, 285 
To the lord himfclf, or out of court, not 
good, - - 443 

I cannot authorife a ftranj^cr to furrendcr 
my leafs for years, to make it a good fur- 
render, - - 488 
If Icfiec for years fay he is content the 
lelTor fhall have his land again, it is a 
good furrender ; qn.ere, for life, /W. 
Lcfiee for twenty years accepts a leafe in 
Jiituro, it i:» a prcfent furrender of the 



former leafe, and the leflbr ttay c&tcr 
prefently, - - 522. 605 

Surrender of copjrhoM before admittance* 
good by the heir, - 602 

'Tenant for life levied a fine to the rcver- 
fioner in fee to certain nfes, adjudged no 
fui render ; but if it were, it may be 10 
anufe, - - 688 

Sorrender of a former kafe, by acceptance 
of a void leafe, - 874 



T. 

Tales : See more Trial. 

Returned by the iheriff, being party, not 
good, - . - 654 

Trial by more thereof than oogiit to 
be, being fufficient of the prindpd pt- 
nel, is erroneous, - 850 

Tales to the new fherilF, where die ««. 
fac, was to the coroner's error, - 894 

Tail. 

What (hall be (aid an eftate-tail, and what 
but for life, - - 248 

Where tenant in fpecial tail, though he hath 
ilTue, may be quaji tenant after poffibi- 
lity of iifue, - 513 

Where the iiTue fhall have five years for 
claim, - 561. 589. 595* 

Tender 

Of fufHcient amends to the plaintiff for 

trefpafs, not £Ood, - - 820 

Without alledgiug a refufal is not good, 

889 

Tenure. 
Where in a writ of ri^t the tenure WlxA 
be expreifed, . - 232 

Terra. 

In writs, taken in proper (ignificadon ; hot 
otherwiie in wills or deeds, 46; 

Teftamcnt. 

In what cafe a feme-covert may make a 
tcflament, . . 37 

What (hail amount to a new poblicadoD it 
a teflament, - - 403 

Where one bebg feifed of two manors, the 
one in tail, and the other in fee, devifet 
the two in fee and leaves part in tdl « 
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^efcend, it (hall be a good fadsfadlion of 
the wiil» • . 2B6 

Tithes : See Prcfcription. 
Where payable to a parifti-dcrk, - 7 1 
Where a fpiritual parfon may prcfcribe in 
non dic'tmandOi - - 206 

\Vhat forts of hoofes in LomJoHzrt difcharged 
from payment of tithes, - 276 

What (hall be a good modus for a difcharge 
of tithes, - ' - ibid. 

Of what things tithes fhall be paid, 1. 276 
Tithes paid for one thing, cannot be a 
recom pence for tithes of another thing, 
where both due in kind, and they are 
due for agiilment> - 446 

Wliere the modus duimandi of a park fhall 
be determined upon the difparking, where 
not, - . 467 

What tithes are. due to the vicar, what to 
the parfon, - - ihid^ 

A fpiritual perfon may prcfcribe in non de- 
cimandoy - - 47 c 

Whether, if fuch parfon leafe lards to a 
lay-perfon that become not tith.ible, ibid. 
Where tithes fhall be paid for lands drained 
or improved> where not, - 475 

A penny paid for every milch-cow, in fa- 
tisfadtion of tithes of milch-kine, and beafts 
agilled,no good modus or prcfcription,/ W. 
\^'here tithes are due for bcafts, where not. 

Hid. 
For dry cattle reared for the plough, or to 
be expended in the houfe, no tithes pay- 
able, - . - - . 471 
What tithe payable of trees of twenty years 
growth, - . . - 477 
Trees once difcharged fhall yield no tiihcs 
of their wood, being after ariJ^e ^ ff.-or- 
tU,f, - - - - ibii/. 
The lopping of trees privileged arc dif^ 
charged of tithes, - - ibid. 
Ecclejia ecclcfiee dscimas fol'vere ncn debet ^ 479 
Where an appropriator fhall have tithes of 
the glebe lands againft his own Iclfcc, 477 
If IcfFce cuts wood to make hedges, no 
tithes of the overplus, - 4*^^ 
A prcfcription, that a bifhop and his tenants 
at will, &c. are difcharged of tithes in 
a proiiibition, good, - 511, 512 
The king pays no tithes, but his Icifce fliall, 

ibid. 

The king hath the tithes out of any parifli,i^V/. 

Laymen at common-law not capable of 

tithes ; but by way of retainer, they might. 

Hid. 
An affigncc might hold difcharged of tithes, 

ibid. 
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Tithes not due to a vicar out of the parfbn^t 
glebe by the words in minutis decimis 
totius parochite ; otherwife of an endow- 
ment by exprefs words, 578» 579 
A difference where the difcharge is by 
reafon of the perfons, as the Ciftercians^ 
&c. there the patentee fhall pay ; but 
if difcharged by unity, tliere the patenice 
fhall not pay tithes, - 579 
Tithes difcharged by unity at the Di li lu- 
tion, and there the unity, is traverfable ; 
and if by prcfcription, the prefcri] t'oa 
traverfable, - ^ ^4 
Tithes fet forth and after detained, remedy 
lies either in the court chriilian, or at 
common law ; but againft a flranger who 
takes them, only at the common-law, 607 
Tithes not due for fuel burned In the 
houfe;* but a prcfcription to pay the 
tenth cheefe in lieu of milk, is good ; 
but not to pay the tenth quart ot milk 
except at the parfonage-houfe, or any 
other place^ then good, - 609 
Tithes fhall not be paid for rakings, un'cfs 
covin averred, - - 660 
Tithes for pigeons, if proof of payment by 
one witucis be refufed, a prohibition 
lies, ' - - 666 
Tithes not grantablc by copy, becaufe no 
parcel of the manor; otherwife of com- 
mon, OT prima fveftura prafi, - 814 
A modus of four (hillings furmif J, and 
the proof was four Ihiliings and lix-pcncj. 
yet good, -. - 819 
Although fevered, fuable in the fpiritual 
court ; and if proofs nol allowed there, an 
appeal licrs, - 844 

Title 

Needs not be made in eJeSlione frm/e, Or 
trcfpafs ; othcnvife, where land is dc 
mandcd, - - 671 

Toll. 

Where tenants in ancient dcmcfnc fhall be 
quit of toll for merchandize, - 227 

Toll, not of ncccflity, nor incident to a f.iir ; 
and therefore, if the king grants feriam 
annual im cum omnibus libertatibus Isf lihe^ 
ris coujuctudinibus ad hujufinoui feriam. 
fpe^antibus, by fuch general words no 
lull can be taken ; but otherwife, if it 
li;;th b::en ufually paid, 558. 592 

Toll-ihrcuoh, whether it may be claimed 
by prcfciipaon, - 559* 7*' 

Traverfcr. 

Where ftifm alledged mull be travcrfcd, 30 

Where the time is traverfable, 87, 88 
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Where a travfrfe at another place than 
the action luppofcih, - 1 84 

\Vh.-rc in an ;tct.on upon the cafe the cot»- 
lidLT'.tion is traverfable ; and what things 
in ihjt action are traverfablc, - act 

Wl»' n, it. an nftion on the cafe for words, 
the part/ fets forth other words in his 
plt-a liian the plaintiff fuppofeth in his 
count, with a travcrfe to the ^ords fpo- 
ken, and thofe words confefs no (lanaer, 
they arc void, - 239 

A certificate by a bifhop for not payment 
of tenths is traverfablc ; for he doth it 
only as an officer, and not as a judge, 
a:» in calc ol baflardy, - 80 

In trover and convcrfion, the converfion is 
traverfable, " " 97 

To a bond with another, not pood, iM 

'i he fubllancr of the aCUon is traverfable ; 
10 is the conveyance to the adion, if it 
^-ntiiJe the plaintiff thereunto, it the de- 
fendant cannot wage his law : othcrwifc, 
if he may fo do, ^ - 1 69 

t^'herc a matter not alledged /» faSlo is 
traverfable, - - 241 

If a furrender be pleaded into the hands 
of the ftcward, if the traverie fhall be, 
whether the party was Reward, or whc 
ther a furrender made, - 260 

Where a defcent is traverfable, 278 

Where, in an aftion on the caie for a maU- 
fcafanccy and the party anfwers it ano- 
ther way than alledged in the count, the 
defendaiit mufl travcrfe the matter al- 
ledged, - - ^^ 

Where ncccflary, a difference where title 
made by feoffmtrnt, there a travcrfe ; 
oihervvife, if a grant cf a panicular 
cftatc ; for he muil have that by lawiul 
means, - • . ^5' 

Of the place where the matter of juftifica- 
tion is local, but not where it is tr;in- 
fitory, none nccciTary, - 667 

Travcrfe againft travcrfe, good, 671 

A difference between an aflife of darrtin 
frejcnlmtnty and a tiuare in:ptii»: : in the 
former, the lail prdentation is traverfa- 
ble ; buMn me latter, the matter only 
h traverfable, ^ - 687 

A difference where the juftificaticn is pcr- 
fonal and tranfitory, and where local ; 
there he may travcrfe the place in the 
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Govxi, where is no confefiing and avoiding'. 

Not good, where an aSirmativc and a rie- 
gvitivc, . - 755 



If good of a r(/iouj returned by the (hcriC 

781. 868 
Of the fole fcifm, where good, and where 

the jointenancy, - 725 

When both panics convey from one per- 

fon, ti*e mean conveyance is traverfaUe, 

Of a recover)' in an inferior court is good 

above, - - 821 

A difference where the matter is local and 

where tranfitory, - 842 

Of a dt'vajla'vit returned by the (berif, 

may be, - - 860. 886 

Of the county in battery, and not of the 

place, - - ih:d. 

To an avowry, where not good, - 897 

Trtfpnfs. 

The defendant pleads that the trefpafs was 
done by himfelf and another, and that 
the plaintiff fued the other, and had 
judgment and execution againfl him: 
by the better opinion it is a good bar ; 
but it was adjourned, - 30 

Where, fcr th^ battery of the fon, it hcs 
for th* father and the fon, - 55 

Where it is no good juflification, in trcfp-h 
for an affault and battery, to fay, the 
plaintiff came, and took away his ccnies, 

243 

Entry into the houfc of another, and takbg 
away goods, is trefpafs ; and wiial noi, 

Where, in trefpafs, dc fen cfazilt is a gocd 
plea, and anfwers the whole caulc cf 
adion, - - 262 

Frankt^-'ncmcnt of another pleaded in bar, 
and reflicatioaio it, - ^05 

Church-wardens bring tre(pafs for taking 1 
bell out of the church in the time of 
their predcccffcrs, and fuppofed it to be 
ad damnum ip/orutn» not good for them ;, 
for it ought to be ad damnum parockiant. 
rum \ otherwi(c, if taken away in their 
time, - - '45« 79 

Tlie cafe was, A (heriff took good» by a 
J cire facias^ and before execution by laic 
th': (defendant took them again, and judg- 
ment given for the plaintiff, being Ihe- 
riff, - - 659 

Th? defendant pleads an arfcirramcnt ia 
bar, not good, becaufe no place alledgcJ 
of the fubmiffion nor performance there- 
of, nor any-anfwer to the «; cf fir^-s/i, 

66 

Where a man ought to girc colour in that 
a^ion, ;6 
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By a dean and chapter for entering in the 
clofc of the dean, not good ; for the 
chapter ought not to join, - 200 

Trefpafs lie* not, by tue better opinion, 
for the taking a fon or daughter which 
is not heir to the father : it was arbitra- 
ted, - - 769, 770 

For brcafvi ng an houfc in fuch a panlh and 
ward inZ.. ; upon not ^uil/y, the jury found 
the houfe was in the parifli, but not in 
the ward ; and good, for fuperfluous, 
being admitted by the parties, - 203 

2Co/ guihy pleaded, the jury found the 
plaintiff tenant in common with others 
of the land : the defendant hatli loll the 
advantage of his pica in abatement, and 
the jury's finding it is not material, 554 

Trial. 

Where the trial, whether a day be Sunday ; 
and, being by the almanack, is good, 227 

What ought to be by certificate, and wn.«t 
per pals, ^ ' - 233 

Where a trial fnall be /.v m:diciatcm Ltt^urj , 

275 

Six of the jurors were challenged and trait- 
cd, and a dijlrlngas was awardvrd againU 
all ; but the trial was by the fix not trait - 
ed, and by others by a taUs^ gocd ; 
otherwifc, if it had been by any ot thole 
who were traited, 429, 430 

Where the iffue arifes in two couniies, two 
<venires fhall iffue, and fix of one county, 
and fix of another, fhall try the iifue, 

47 « 

Where feven of one county, and five of tiic 
other, by confent, entered the record, 
tried the iffue, n ih'ni. 

Where none of the principal panel appcr.r up- 
on the haleas corpora j:ixA dijlringa^y a de*. em 
talcs Ihall iffue ; but if it be awarded 
upon the %'cnire, it is error, - 503 

Where a fale in market was pleaded in bar 
in trover in one county, and the iffue 
was upon the fame fale made by cove* 
rant in another county ; the triil in the 
county where the covenant was made, 
was holdcn good, - 510 

Trial good where twenty-three were only 
returned in tiie 'vtn. fac, by twelve of 
:hcm ; but othcrwife, if by a taUs award- 
ed, - - ' 587 

Payment allcdgcd at a houfe in Cheapjtde, 
the pariih or ward mufl b^ aliedged, and 
fo faid the Frothonotarjr, 733 

An alien being defendant tales de cir^um^ 
jiantibui, ii good, 00 exception being 

6 fs 



taken, and eleven of the principal ap* 

pearing, ^ - 8x8. 84! 

Of infancy, whcre'the land lie* not, where 

ai^tion is brought, . - 818 

Trover. 

The place and time of the convcrfibn mufl 
be alledged therein, 57. 68. 

It lies for a greyhound ; and there are four 
kinds of dogs which the law regards, a 
mailiff. an hound, which comprehends a 
greyhound, a fpaniel, and a tumbler. 

If the defendant do not confefs a conver- 
fion, his traverfe is ill, fcr his plea flould 
have been uot guiliy, ard given it in 
evidence, - 434, 4^ 

For negligent '/ceping of twenty bar eli 
of butter, it lieth not, for he is not com- 
pellable to keep it fafcly, as apparel or 
a horfc ; but if he ufe it, it is convcr- 
fibn : io if he purpofely mif-ufe it, 219 

If buying of the goods, and felling them 
again btfure the action brought, or no. 
ticc whcie they were, be a gccd bar in 
trover, - . • ^gQ 

Where it is a good plea, that the defendant 
bought tliem of the plaintiff, and fcvcral 
cthtrs, roich good matter, - 485 

Whether a trover and denial be a conver- 
fion, - - 49^ 

Wiiere it is Liid in one county, and a 
julHficatlon in another, the other county 
n.uff betraverfed, - 404 

Where the converficn is traverfabi©, 555 

Trover and converfion of twenty-five pound, 
that the defendant fold his ma tier's corn, 
and converted the money to his own ufe : 
judgment for the plaintiff, and reverfcd 
in error ; for it lies not for money found, 
unlefs in a bag ox chell, 638. 661. jj^O, 
841. 870 

It iieth not cf an obligation, bin trefpaf*?, 
if he cancel it ; and if he receives the 
money, and deliver it, anaccom-:, 72 ^ 

That he converted ten ccpjas it- cijias, 
good, for all one ; but otnerwife, ii dif- 
tinct things, and it lies for monty owly. 

It lies for goods tortiou fly taken, as well as 
detmuf or replevin ; for the property re- 
mains in him at his eledion, - 8x4 

Brought for delivering money depofited upon 
a wager, ^ •» 870 

Againfl baron and feme, and the convei- 
fion by the feme only, they plead ««« 
J[mru inde cudfahiUs \ the baron not being 

3 charged 
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charged with any tort, the Iffue ought 
to be, fuhJ ipja noH eft inde ctdpMiiit 
and a repleader awarded although after 
vcrdia, - - 883 



V. 

Value 
Of marriage, if it belong to the lord dt 
mtrojure v^ithout any tender; two againft 
two, and fo adjourned, 468, 469 

Variance. 
Where between the writ and count abates. 

In a prohibition, variance between the 
lurciifc and d^claratioA Qiaketh all ill, 

,36 

Variance between the writ and count, where 
it is helped after vcrdi^, - 204 

Wiicre between the indictment and the 
mean procefs, in point of letters, avoids 
an outlawry, ' - - 198 

Where there is one original and two de- 
clarations, and they vary, where it is 
error, - - - 416 

Where between the deed and count, avoids 
all, - - 189. 256 

Where the judgment isfuppofed to be given 
before other judges, in the writ of error, 
then in truth it is in the judgment, 198 
Where between the diftringai and ^venire in 
the chriflian or firnamc of a juror, fhall 
ftay the judgment, 222. 256. 258 

What between the mean procefs and ori- 
ginal, fhall avoid an outlawry, 248 
Where the 'venire and diftringas vary from 
the very matter and fubllancc of the 
iiTuf, Ihall be good, - 258 
Vv'hcre the ^.dion being upon a deed, and the 
bill upon the £le and declaration vary, 
it ill ail •be aided, - 286 
Between the plaint and reccrdari and the 
declaration in buncn^ not material, for the 
plaint is determined, - 543 

Venire. 

Where it (hall be de corfiore comitatus^ 195 
Wliere a grant pleaded to be made at one 
place or a matter iifaing out of another, 
and iiiue joined upon the deed, l\\Q've.:tte 
Ihall come from the place where the 
deed is fuppofcd, or from the other place, 

. 259 



Where a nfenire (hall come from the f^ce 

where a furrendcr is fuppofed to be xnade, 

and not from the manor, - ^S9 

Where a 'ventre only de nwo may be 

granted, or the party mufl begm again, 

260 
In what cafes a "jcnire de novo (hall be 
awarded, - - *6* 

Wherein an aftion for words, the party 
juftifies them in another place than fup- 
pofed iu the count, the 'venire fhall come 
from the place of julHficaiion, or from 
the place where the words arc fuppofed 
to be fpoken, - -261 

Where in an efcape the venue muft be 
from the place where the arreft is alledgcd 
to be, or from the place where the efcape, 

271 
Where the trial being fer medietatem lingua, 
and the form of the 'venire is, quod quili- 
bet babeat four pounds land, it (hall be 
intended only to go to the Englijb, igi 
Where a thing is laid in a city in alta Wards 
of the fame, and the 'venire is from the 
city only, it fliall be well, and intended 
there be no more wards in the fame 
city, - - 282 

Venice fac, muft agree with the roll; other- 
wife, if no writ at all ; for that is aided 
by the ftatutc, - 433 

Where well awarded, - 538 

DefcAive upon the roll, amended, 553 
Well awarded upon the roll, although other- 
wife returnable, may be amended, 572 
Awarded to the coroner for confanguinity, 
and a tales returned by the (herift, er- 
roneous, and not aided by 32. Hen, 8. 
or 18. £//«. and fo judgment rcverfed, 

574. 586 
But the coroners need not annex tneir name 
to the tales, - 586 

To the coroners, the plaintiff being fcrvant 
to the fheriff, to prevenant delay, and the 
writ judicial, - 582 

Venire fac, or diftringas, no return there- 
upon, not aided by any ftatutes, 587 
Vcjiire fac, de 'vicineto de D, l^ S. where 
it ought to have been from S, only, is 
error, and where net, - 600. 620 
Returnable three days after the Terra, and 
a diftringas awarded thereupon, and the 
jury taken, is ill, - 605 
Cararn jujlitiariis noftris die Pafcha in 1 5 
dies 1 2 liheros ^ legales homines, ISc. and 
no place where, amended by the roll ; and 
fo iibras for libcros, U quod babeat for 

tftbestiu 
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babeaiisy being to the (heriff of London^ 

618 

If n%t guilty pleaded upon the place where 
the ftopping^is ; but not« if iffue upon the 
prcfcnption, - - 619 

Awarded from more vills than ought to be, 
is ill ; but the place where the taking 
was, is neceffary, - 621 

Ventre fac. in indiflment was ad faciendum 
jurat, placito tranfgrejponis ,omitting et ejec- 
timis firm^, nor amendable, 622 

Muft be from both counties upon 1. and 2. 
Philip and Mary, - 646 

Mifawarded upon not guilty ; otherwife, if 
the leafe had been travcrfed, 701, 702 

Where well awarded from one place, and 
where not, - 751 

Quorum quilihet bahet 4 libratas terra, as 
good within the flatute as libras, by the 
Frothonotaries ; not neccflary, if the king 
party, - - 413- 75^ 

Differing from the roll, amended after ver- 

dia. - - . . 758 

According to the replication and rejoinder, 

although the fur- rejoinder varies, 762 

Venire fac, and diftringas bare tefte the fame 

day, aided by 32. //if/i. 8. - 781 
Payment pleaded apud domum manfionalem 

re^oria de Mucb'H<idba9n, and a 'venire 
fac* awarded vicineto de Much-Hadbam, 

good, - - 804 

Venire fac, de ci^vitate, good for trial in 

cities, whereno parilhor ward is alledged, 

807 
V en. fac, de mediet ate lingua, quorum quilibet 

habet 4I. good, becaufe of the form, 841 

Bearing tefte after the judgment, as no *ven, 

fac, and fo aided, and the tefte thereof 

is not amendable, but the return is, 820 
To the coroners, after one awarded to the 

flieriff, - - 853 

But one to try tuo ifTues, good, - 806 
De bur go de Abindon and de Abingdon in- 
tended to be all one, - ibid, 
De medietaie lingua: ought not to iflue but 

at the prayer of the alien defendant ; 

and not fo, if a peer be party, - 869 
From the place where the caufe arifcth, 870 
Jf well returned by the (herifF; adjourned, 

882 

Vcrdia. 

Where a verdi£t finding after the time 
alledged in the count, in what adion it 
(hall be f aid to be good, - S3» 54 

Where a verdifl finding matter larger than 
laid ihall be avoided for all, 79, 80 



After verdid returned in co6rt» It is not 
amendable, - - li* 

Where a verdifl may^ make good a bar» 
that is ill, - - 116 

The iiTue being, if it were the freehold cf 
y. B. and the verdidl found it was the 
plaintifF^s freehold for two parts, and of 
J, B. for the third part, and fo a teiiaiw 
cy in common, the plaintiff could not 
have judgment in trefpafs, - 457 

In a fpecial verdift, the circumftances of 
every thing need not fo ftridUy be found, 
as it is to be pleaded, - 167 

Where a jury finds a matter according to 
law, but not according to the precife mat- 
ter in the iiTue, it is good, - 209 

Where in an adion on the cafe for words, the 
jury finds the words mentioned in the 
declaration, fhall be good, -. 224 

Where a verdid finds an elbte tail, or a 
particular cftate, and (hews no beginning 
of it, • - 407 

Where a verdift that finds not a cuftom 
diredly as pleaded, is not good> nor 
well found, - - 415 

Where in e}e6lione firma for thirty acres, 
the jury finds the defendants guilty fdr 
ten, and for the reft not guilty, the fhtf- 
rifF (hall take the parties information 
which ten acres to deliver in execution, 

WHiere it fhall be good in part, and vcud 
in the other part, - 480, 48 c 

Where it fhall be good by intendment, ibid* 

Where the latter words (hall explain and 
controul the former, - 48:2 

A verdidl that J, S. was feifed jointly with 
another, doth not warrant the iiTue, that 
he was feifed, - ^ 306 

Where an alienation fuppofed in fee is found 
but for life, it is good, - ^ ibid. 

Where a vcrdidt (hall be good by intend- 
ment, - - 505 

Verdid ought not to be altered in matter 
offait, - - 776 

Verdiilt good, finding nothing xxp(m the 
iHiie, not guilty, - 854 

Vican 

An endowment of a vicarage of the third 
part of the tithes of a manor, was ad- 
judged good, as well to the tithes of the 
dcmefnes as of the freeholders^ 462, ±6x 

Where the vicar (hall have the tithes of la/- 
fron as his minntr decimit, - 467 

Whcrt 
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Where a vicir endowed of fmall tithes (hall 
not have tithes of the glebe in the appro- 
priator's hands> alias in hu lefTee's, 479 

He (hall not have tithes of the parfun's 
gUbe by the words in minuth dtcim'n 
iotitis parocbi/e ; otherwife of an endow- 
ment by exprefs words» - $2^* S79 

Vicarage not lofl for want of a prelentation 
1>y the parfon ; but fomewhat ought xo 
be (hewed of the uniting thereof^ 873 



Videlicei. 
(VIk,) expounded. 



848 



Vifm 

Shan be from the place where the (lopping 
of the way is allcdged, upon iAue tie jcn 
tort^ or Hot gftiltj i otherwii'cy if the prc- 
fcription for the way be travcrfed, 426. 
227 

Mud be from the place where the juftifica- 
lion arofe or clfe a mil- trial, not aided by 
the ftatutc oi jeofails^ . 468 

Shall be from the viil, and not from the 
manor, - - 837 

From the manor, where heriot-cuflom is in 
^uedion, • - 855 

Union, 

Bjr the tat. 37. Hen. 8. cap. 21, may be 
of two churches, either not above 81. 
ftr annum t - * - rco 

This ftatute being in the affirmative, does not 

/•// the union of Churches at the com* 

• mon law, - - ihid. 

At common law the ordinary, with the 
patron's a(rent, united poor churches, 
without the king's confirmation, ihiJ. 

The caufes of unions, - joi 

Void, and Voidable. 

Where a matter (hall be faid void againd the 
fuccc(ror, witlun the ilatute of 1 . £Iix. but 
good againft the biOiop himlclf, 207 

Where, upon an outlawry revcrfed, the 
eftate (hall fo be faid to be void, as 
againft all pcrfons, as the party to have 
aSions againft them to make them tref- 
paflbrs, • - 207 

Ufes. 
What fort of covenant will alter or change 

279 



What is good confideration in a covenant 
to raife any ule, - 394 

Where one may by covenant limit an ufe 
of land he hath not, - 401 

Limited to one and his heirs, but to ihe 
ufe of another for life or years, (hall be 
faid to have the eliate larger than the 
ufe, or that (hall remain in the feoffor, 

A feoffment to the ufe of the feo(ror and 
his wife that (hould be after marriage, 
and the heirs of their bodies after, mar- 
riage, ih^ new ufe (hall arife, if no in- 
tcrvcnicnt afi to dcllroy it, - 459 

What words in the limitation of ufes (hall 
be conllrued a fce-(imple, 478 

Ufe future, and in contingency, is dcftroycd 
by a fcuHment and fine, becaufe before 
it came in efe^ - 630 

It mav be upon a furrender, - 658 

Ufe future, not dcllroyed by a feoffment, 

6S9 

Ufe contingent, if deftroycd or bound by a 
Itafe for years, - 764. 854 

A covenant, that his feoffees (hall ibnd 
feifed ; no feoffees, no ufes, - i ^ 

Ufury : See more upon 13. Eliz. 

cap. 8. title^ Statutes. 
Ufury, what and where it is, • 643 
J, delivers an lool. loB. whocovenaits 
to pay to every of the children of -i. 
which (hould be alive at the end of ten 
years, 80I. having five daughters, and 
gave fccurity accordingly; no ufury, 
but a cufual bargain ; for in ten years are 
many alterations ; otherwife, if at the 
end of one or two years, - 741 

Utlawry : 5^^ Outlawry. 

Where it Lui'l jc pleaded in abatement, 

and where in bar, - 203 

Where the exigent aud orlf^nal vary in feme 

letters of the name of plaintiff, (hall be 

reverfed; - - 240 

Where the exigent hath the word hiaba and 

the original hlada^ (hall be reverfed, 

ibid. 



an ufe. 



w. 

Wcigcr of Law. 

Wager of htw lies not for a bailiff in ac- 
compt, • - 579 

Up<in 
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Upon debt in chancery, quaere, - 648 
In a debt upon a real contraft, - 750 
Lies not in debt for money fpr tabling, 818 
Lies of money received by the handb of the 
plaintiff's wife, - 919 

Waiver 

Of goods (lolen, how to be feized and 
pleaded, - - 611 

Of goods, what it is ; it may be without 
purfuit, - - 694 

Warranty. 
Upon what fine a warranty may be created. 

Where I have a warranty for twenty acres, 
and infeoff J. S, of one, the whole war- 
ranty is gone, - 469 

Upon a leale by tenant in tail for three lives, 
the Icffor dies without iffue, the war- 
ranty is determined, - 602 

General, by deJi, i$ not deflroyed by a 
fpecial one, - 864 

fFarraniia Chartif 

Lies not for a general warranty, unlefs deJi 
be in th« deed, - 861 

Warrant of Attorney. 
Where the entry differs from it, - 201 

Wafte. 

yi. leffee for years of a park, grants all his 
intereft therein to B, cxcepimg all wood 
and under-wood growing thereupon ; wafte 
\i committed in the trees ; the queftion 
was, Againft whom the aftion of wafte 
(hdttld lie, whether againft ji. or B. ? 
Much debated, but no judgment, 17, 18 

Where, upon a loliag by default, enquiry 
ftiall be of the wafte and damages ; and 
where only of tbj damages, - 18 

J. feifed in fee, makes a feoffment to the 
ule of hlmfclf for life, the remainder to 
B, in fee; in wafte brought by B. J. 
pleads he was feifed in fee, ab/que hoc, 
(jfc. : the jury found the feoffment to the 
ufe of himfe f for life, without impeach- 
ment of wafte, the remainder ut fupra ; 
andjudgmcDt for i^. - 40,41 

The plaintiit countj that he was feifed, and 
leafed lo the defendant for years, and 



faith not of what eftate ke was feifed* ilttt 
that it was ad hareditationtm : judgment 
for the plaintiff, - ^57 

The writ being in the U/tet, not uxuit, is 
not good ; and the defendant being 
charged in right of his wife, who* was 
tenant for life, and dead, the adtion is 
gone ; for it (hculd hcfeanmt <vaftum ; 
but if otherwife, concord with ^itisfac- 
tion is a good plea here* for damages 
only arc recoverable, 356, 357 

The plaintiff had but a third part of a te- 
verfion in common with two others, and 
therefore could not bring wafte, - 357 

In cutting down three hundred oaks, he 
pleads as to two hundred for reparations ; 
as to the reft, he keeps them to employ 
about repairs, tempore of port una, ^c, ; no 
good plea, - - 533 

Wafte in the tenuit by an aflignee in the 
revcrfion againft leffee for years, after 
aflignmcnt, excepting the benefit of the 
coal mines and ^ees, the exception being 
void, 

Wafte againft leffee for years, a pro*u//9 
that the leffor might cut and carry away 
the timber growmg, t^c. a covenant 
only, and no exception, and the wafte 
well brought, . - 690 

Wafte negligent not puniftiable in tenaijt 
at will ; otherwife, of voluntary w.ifte bv 
him, - . 777. 784 

Watch, and Ward. 
What fort of perfons may be appointed to 
watch withm the ftatutc of /i^ifuhefier, 
and 5. Hen. 4. cap. 3. and whether the 
conftable can commit the party to tlic 
ftocks for refufing, • 204 

Wife. 
The wife cannot give authority to cntci* the 
huft)and's houfe, . 24c 

Will. 

Where in a will the heirs may take and 
inherit, though the father died before 
the devifor, and could not take, 422 

The firft not revoked by a fecond; ended 
by arbitrament, - -^i 

Writ. 
Where tJie count may afccrtain the writ, 

Whefc, 
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WhtTt, in m fMirv imfhUt', the writ fiiall 
be |;enen]» and tke count fpeciaU, 240 

Writ judicial amendable* - ^43 ' 

Ik «Mr/r» im^Hmh, and the proceedings 
^ereosoDj - 566 

Writ ana procefs diFcAed to tke (heritfs of 
X. retwncd by two, the one iheriffi the 
other not* amended; retam by one^ 
|Ood« - . 667 

Writ of injury amended by the roll* but 
■ot i c9Mver/09 - 677 

Writ of acconnt againft two* ofte dies after 



judgment; it abates only ag^nft hiffl t 
but adjourned, - 701 

Writ of wa^ againft baron and feme* Inp- 
pofing the wife held the lands tx Ji- 
mtffione J. J. her former hnfband, aod 
the count fpecial* not good ; for it cagbt 
to have been ijpecia]* and is not aided 
by 18. £/r«. after verdid: otherwife, if 
no writ, - - 721 

Writ and declaration, if they vary in lub- 
ftance* not aided by 18. EUx, : otherwife* 
if no writ at all* - 829 
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ERRATA itADDENDA. 



Page ), note (a), after 15. Geo. 3. c. 39. read ** and 1. BL Com, 373." 

Page 21, cafe a, in marg. dele " Hutu 81." 

Page 49, cafe 4, in marg. inftead of « aSion" read «* Cotirt*"* 

Page 77. marg. aftci- »* i. Cbw. D/]^. 3I9." read *^ fed n/jde note {?)f z^fermRep. 

pw 36 5 > «///^rr // appears that proceeding by bill /> a« originai aSion, 

within the iZ, Eliz* r . 5/' 
Page 9S, cafe », in marg. inllead of** ahate*"* read " ow/V." 
Page 119, cafe 8, in raai-g. line 2, inftead of " are^* read " /i." 
Page 148, cafe 17, in marg. inftead o£**fufyenders** read ** furrender,'^ 
Page 149, cafe 18, in marg. after <* Po/.'' read ** 176/* 
Page 164, cafe 6, in marg. inftead of «* are not'* read "^all not 3^." 
Page 175, cafe i, in marg. for " negleSs" read «« negleS,'* and for " «{><•• read 

Page 113, cafe 5, in marg, after "jDo^r^/. 545" read ^^feeFoflers Crown Law% 62.** 

Page 267, cafe », in text, inftead ot " page 158'* read "page 212.*' 

Page 3 14, note to cafe 5, inftead of " and that the devife was" read " and the 

devife was,** 
Page 314, cafe 6, in marg. inftead of** //// does not** read ** //// do not*** 
Page 316, cafe lO, in marg. inftead of" paid- A** read ** paid to A.'* 
Page 319. cafe 5, line 4, text, inftead of** Eliz.** read ** Eilw-** 
Page 360, cafe 20, inftead of ** Trespass upon demuner*' read ** Trespass. 

Upon demurrer f the cafe was, &c.'* 
Page 373, caic 21, after ** ». Ld. Raym, 1552" read «* 3. Term Rep, 393." 
Page 428, cafe 29, line 2> dele ** one," line 5, inftead of *' of the feoffment** read 

" of feoffment.** 
Page 429, caife 33, in marg. inftead of** who bad been** read ** who have been,** 
Page 430, cafe 34, in marg. inftead of «• tries** read ** trj,'* 
Page 431. cafe 36, inftead of** 2. Cr; 161" read ** Cro, Car, 161." 
P^gC437» i" marg. after *« i. Term Rep, 86" i-ead *• 3. T^r/w i?/'^. 393/* 
Page 457 *» in marg. after *« i>c»j/. 461'* read «* 3. T^r^i Rep, 394*** 
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